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District  qf  Virginia,  to  nit : 

BE  IT  REMEMBERED,  that,  on  the  twenty-eighth  day  of 
August,  in  the  forty-third  year  of  the  Independence  of  the  United 
States  of  America,  William  F.  Gray,  of  the  said  district,  bath  de- 
posited in  this  office  the  title  of  a  book,  the  right  whereof  he  claims 
as  proprietor,  in  the  words  following,  to  wit : 

"  Reports  of  Cases  argued  and  determined  in  the  Supreme 
"  Court  of  Appeals  of  Virginia.  Vol.  V.  By  William 
"  Munford."  •     "  •  4      # 

In  conformity  to  the  act  of  the  Congress  of  the  United  States, 
intitled,  "  an  act  for  the  encouragement  of  learning,  by  securing 
the  copies  of  maps,  charts,  and  books,  to  the^  authors  and  proprie- 
tors of  sueh  copies,  during  the  times  therein  mentioned/' 

R.  JEFFRIES, 
Clerk  of  tht  District  of  Virginia. 


PHINTID   BY   WCI.LS    AND    LILLY, 
BtKtOD. 
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CASES 

ARGUED  AND  DETERMINED 

IV  THK 

SUPREME  COURT  OF  APPEALS 

OF 

VIRGINIA. 

At  (he  Term  commencing  in  February,  1814. 

IN    THE   THIRTY-EIGHTH   YEAR  OF  THE   COMMONWEALTH/ 


Argued,  Pebro- 

Jones  against  Stevenson.  l3^tl8l!^!l^* 

IN  an  action  of  Assumpsit  in  the  Superior  Court  of  Spott-  .}• lo  Aswbv 

lit,   upon  an 
sylrania  county,    James  Stevenson    complained  of  William  agreement  for 

Jm*8%  in  custody,  (fee.  of  a  plea,  Sec.  w  for  that,  whereat  on  the  jSJ^  $  ?* 

«•  day  of  ,  in  the  yeaf  1803,  at  Fredericks-  quantity  of  mer- 

"  burg,  in  Spottsylvania  aforesaid,  and  within  the  jurisdiction,  barrels,  \t  his 

the  defendants 
•bop  at  W.,  at 
certain  time*,  until  the  whole  number  should  be  delivered ;  with  a  stipulation,  that  if  the 
plaintiff  should  sot  then  and  there  be  ready  to  receive  them,  the  same  should  be  counted  oat  ia 
the  pretence  of  J.  A.,  who  then  resided  at  W.,  and  be  thereafter  the  property,  and  at  the  risk 
•f  the  plaint  iff;  it  it  a  good  and  sufficient  plea  in  bar  to  the  action,  that  the  defendant  was  ready* 
at  his  shop  at  W.,  at  the  times  appointed,  to  deliver  the  requisite  number  of  barrels  to  the 
plaintiff  who  was  not  then  and  there  ready  to  receive  tbem  j  that,  thereupon,  the  defendant, 
from  time  to  time,  counted  out  the  barrels,  according  to  the  agreement,  in  the  presence  of  J.  A., 
until  be  moved  away  from  W. :  and  that,  after  the  said  J.  A.  had  moved  from  W.,  be  the  de- 
fendant, at  bis  said  shop  at  W.,  at  the  times  for  delivery  stipulated,  bad  the  number  of  barrels, 
required  by  tbe*greement,  ready  to  be  delivered  to  the  plaiofiff,  and  counted  out  for  him,  and 
then  and  there  required  the  plaintiff  to  receive  the  same,  nhitk  he  entirely  neglected  to  do. 

2.  A  replication  to  such  plea,  stating  that  the  defendant  did  not  count  out  in  the  presence  of 
J.  A.  the  barrels  set  forth  in  his  plea,  nor  count  out,  thereafter,  for  the  plaintiff,  at  the  stipulat- 
ed timet,  the  barrels  agreed  to  ne  delivered ;  nithwU  averring  that  the  defendant  did  not  then 
omd  thore  require  the  plaintiff  to  receive  the  mssc  ;— it  bad  upon  demurrer,  as  being  an  answer  to 
a  port  only  of  the  plea. 

3.  Queers  whether  it  is  competent  to  the  plaintiff,  in  any  action  other  than  replevin,  to  tender 
an  issue  in  fact  by  a  replication,  and  an  issue  m  Ian  by  a  demurrer,  to  the  same  plea  ?—  See 
Rex    Cod*,   1st  Vol.  ch.  66.  sect  40.  p.  80 ;  and  Syme  v.  Griffin,  4  H.SfM.  277. 

4  Whenever  there  if  an  issue  in  fact,  and  also  a  demurrer,  the  demurrer  ought  regularly  first 
to  be  decided ;  but  an  irregularity  in  this  respect  is  not  sufficient  to  reverse  a  judgment  to  which 
there  is  no  other  objection.    See  TiddU  Pr.  p.  684-5. 

YOI»  v.  1 


2  Supreme  Court  of  Appeals.  . 

Febkuart,  "  &c.  the  said  James  bargained  with  the  said  William  for  one 
1814.  «c  p|pe  tf  Madeira  Wine,  at  the  price  of  three  hundred  and 
"  fifty  dollars,  equal  to  105/.  which  said  price  the  said  William 
"  then  and  there  promised  and  agreed  to  pay  the  said  James 
"  in  merchantable  flour  barrels  at  two  shillings  and  sixpence 
"  each,  to  be  delivered  at  his  the  said  William's  shop  at  the  Wil- 
"  derness  Tavern,  in  the  following  manner,  to  wit,  one  hundred 
"  barrels  at  the  end  of  five  working  days  from  the  date  of  mak- 
"  ing  the  said  bargain,  and  one  hundred  barrels  at  the  end  of 
"  every  five  working  days  thereafter,  until  the  whole  quantity 
"  was  delivered  ;  and  if  the  said  James  was  not,  at  the  stipu- 
"  lated  time  for  each  delivery,  present  to  receive  them,  then 
44  the  said  barrels  were  to  be  counted  out  in  the  presence  of 
44  John  Almond,  who  then  resided  at  Wilderness,  after  which, 
44  the  barrels  so  counted  out  were  to  be  the  property,  and  at 
44  the  risk,  of  the  said  James :  and  the  said  James  in  fact 
44  says  he  has  fully  complied  with  that  part  of  the  said  bargain 
"  on  his  part  to  be  performed,  and  delivered  to  the  said  William 
41  the  said  pipe  of  Madeira  wine ;  yet  the  said  William  did 
44  not  deliver  to  the  said  James,  or  count  out,  in  the  presence 
44  of  the  said  John  Almond,  at  his  shop  at  the  Wilderness  Ta- 
44  vera,  or  at  any  other  place,  one  hundred  merchantable  flour 
44  barrel8i  at  the  end  of  five  working  days  from  the  said  bar- 
44  gain,  and  one  hundred  merchantable  flour  barrels,  at  the  end 
44  of  every  five  working  days  thereafter,  until  the  whole  quan- 
44  tity  was  delivered  ;  whereby  the  said  James  lost  a  large  sum 
"  of  money,  &c. 

The  declaration  farther  charged  other  agreements  to  the 
same  effect,  and  breaches  of,  on  the  part  of  the  defendant,  in 
various  ways,  in  six  other  special  counts,  and  concluded  with 
a  general  count  for  goods,  &c.  sold  and  delivered. 

The  defendant  pleaded  non  assumpsit ;  to  which  plea  the 
plaintiff  joined  issue.  u  And  the  said  defendant,  by  leave  of 
44  the  Court,  &c.  for  farther  plea,  said,  that  the  plaintiff  his  ac- 
44  tion  aforesaid  jn  form  aforesaid  thereof  against  him  ought  not 
44  to  have  ormaiutain,  because  be  saith  that,  on  the  day 

"of  |  in  the  year  ,  at  the  county  aforesaid, 

44  it  was  then  and  there  agreed  that  the  said  plaintiff  should  sell 
44  and  deliver  to  the  said  defendant  a  pipe  of  Madeira  wine,  at  the 
41  price  of  three  hundred  and  fifty  dollars,  to  be  paid  for  by  the 


In  the  38ffc  Year  of  the  Commonwealth.  1 

"  said  defendant  in  merchantable  floor  barrels,  at  two  shillings   FiaatfAar, 

"  and  sixpence  each,   to  be  delivered  at  his,  the  said  defend-  ,2?*^!, 

44  ant's  shop,  at  the  Wilderness  Tavern,  in  the  following  man-        JovM> 

44  ner,  one  hundred  barrels  at  the  end  of  five  working  days  from     04_^ 

41  that  day,  and  one  hundred  barrels  at  the  end  of  every  five 

44  working  days  thereafter,  until  the  whole  quantity  was  deli- 

"  vered ;  and  if  the  said  plaintiff  was  not  then  and  there  ready, 

14  at  the  said  stipulated  periods  for  the  delivery  of  each  hun- 

41  dred  barrels  until  the  whole  quantity  was  delivered,  to  re- 

44  ceive  the  same,  that  the  said  one  hundred  barrels,  at  the  end 

"  of  each  of  the  said  five  working  days,  should,  then  and 

"  there,  on  the  said  respective  days,  be  counted  out  in  the  pre- 

44  sence  of  John  Almond*  who  then  resided  at  the  Wilderness 

"  Tavern; — after  which,  the  barrels  so  counted  out  were  to 

44  be  the  property,  and   at  the   risk,  of  the  said  plaintiff,  and 

44  the  said  defendant  then  and  there  discharged  for  so  many  of 

44  the  said  flour  barrels  :    and  the  said  defendant  jn  fact  saitb, 

44  that  he,  on  the  day  of  ,  in  the  year 

44  at  his  shop  at  the  Wilderness  Tavern,  in  the  county  afore- 

44  said,  which  was  the  end  of  five  working  days  after  the  said 

44  agreement,  was  then  apd  there  ready  to  deliver  the  said  one 

44  hundred  merchantable  flour  barrels  to  the  said  plaintiff,  who 

44  was  not  then  and  there  ready  to  receive  them  ;  and  that  the 

44  said  defendant  was,  at  the  end  of  each  five  working  days 

44  thereafter,  until  the  whole  quantity  should  be  delivered,  rea* 

*  dy  to  deliver  one  hundred  merchantable  flour  barrels  to  the 
44  said  plaintiff,  who  was  not  then  and  there  ready  to  receive 

•  the  same  ;  and  that  the  said  defendant  did,  then  and  there, 
44  which  was  at  the  end  of  five  working  days  after  the  said 
44  agreement,  in  pursuance  of  and  in  compliance  with  his  said 
44  agreement  and  undertaking,  (the  said  plaintiff  not  being 
44  then  and  there  present  to  receive  the  same,)  count  out,  for  the 
44  said  plaiotiff,  in  the  presence  of  the  said  Jofut  Almond,  one 
44  hundred  merchantable  floor  barrels,  and  which  Were,  then 
44  and  there,  after  the  said  counting  out,  the  property  and  at 
•4  the  risk  of  the  said  plaintiff: — and  the  said  defendant  doth 
44  in  fact  aver  that  he  did,  at  bis  said  shop  at  the  Wilderness 
41  Tavern,  in  the  county  aforesaid,  at  the  end  of  every  five 
44  working  days  thereafter,  count  out,  in  the  presence  of  the 
44  said  John  Almond,  one  hundred  merchantable  flour  barrels, 


fkevaosoa. 
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February,  "  for  the  said  plaintiff,  in  performance  and  fulfilment  of  bit  the 
,814*       « said  defendant's  promise  and  undertaking  aforesaid,  and 
Jooet        "  WD'co  were  tnen  a°d  thereafter  the  property   and  at  the 
44  risk  of  the  said  plaintiff,  and  a  discbarge  to  the  said  de- 
"  fendant  from  his  said  promise  and  undertaking  for  so  much, 
"  until  the  fifteenth  day  of  December  in  the  same  year,  when 
"  the  said  John  Almond  moved  away  from  the  said  Wilder- 
ness Tavern;  at  which  time  the  quantity  of  two  hundred 
"  and  forty  merchantable  flour  barrels  had  been  counted  out 
"for  the  said   plaintiff,    as    his  profierty  and    at  his  risk, 
'*  and  which,  by  the  said  promise  and  agreement  between  the 
u  said  plaintiff  and  the  said  defendant,  was  then  and  there  a 
"  discharge  to  the  said  defendant  for  so  much  of  the  said  pro- 
"  mise  and  agreement  on  his  part  to  be  kept  and  performed  :— 
"  and  the  said  defendant  saith  that,  after  the  said  John  Almond 
44  bad  removed  from  the  said  Wilderness  Tavern,  and  was 
"  not  then  and  there  at  the  shop  of  the  said  defendant,  he  the 
"  said  defendant  did,  then  and  there,  at  the  end  of  every  five 
"  working  days  after  the  said  last  day  of  counting  out  as  afore- 
"  said,  have  then  and  there  one  hundred  merchantable  flour 
44  barrels  ready  to  be  delivered  to  the  said  plaintiff  in  compliance 
44  and  in  fuU  performance  of  the  said  promise  and  agreement 
44  aforesaid,  until  the  whole  quantity  was  delivered  agreeably 
*  to  the  said  promise,  agreement,  and  undertaking  aforesaid, 
M  and  then  and  there  required  the  said  plaintiff  to  receive  (he 
"  same,  which  he  entirely  neglected  to  do: — and  the  said  de- 
"  fendant  farther  saith,  that  he  did,  then  and  there,  at  the  end 
44  of  every  five  working  days,  after  the  said  removal  of  the  said 
"  Almond,  and  at  the  end  of  the  five  working  days  after  he 
"  counted  out  the  last  hundred  merchantable  flour  barrels  in 
"  the  presence  of  the  said  Almond,  and  at  the  end  of  every 
44  five  days  thereafter,  count  out  for  the  said  plaintiff  one  hun- 
44  dred  merchantable  flour  barrels,  until  the  whole  quantity  was 
u  counted  out,  in  full  discharge  of  the  said  three  hundred  and 
44  fifty  dollars,  at  the  said  price  of  two  shillings  and  sixpence 
44  for  each  barrel,  agreeably  to  and  in  pursuance  of  his  said  part 
44  of  the  said  promise  and  agreement  aforesaid,  and  in  full  dis- 
44  charge  and  satisfaction  thereof;   without  that,  that  he  the 
*'  said  defendant,  made  any  other  or  farther  promise  and  as- 
94  sumption  in  manner  and  form  as  the  said  plaintiff  thereof 
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"  against  bina  hath  complained ;  and  this  he  is  ready  to  veri-   FnavAftr, 
"  fy,  wherefore  be  prays  judgment,"  Sic  1814# 

The  defendant  also  filed  another  special  plea,  to  the  same 
effect  in  substance. — The  plaintiff  filed  a  special  replication  to 
each  of  these  special  pleas  ;— stating,  in  the  first  replication, 
"  that  the  said  defendant  did  not,  in  foil  discharge  and  satis- 
"  faction  of  the  promise  set  forth  in  bis  plea,  (which  is  the 
"  same  as  the  said  first,  and  second,  and  sixth,  set  forth  in 
"  the  said  declaration,)  count  oat,  in  the  presence  of  the  said 
"  John  Abmemd  mentioned  in  the  said  plea,  two  hundred  and 
"  forty  merchantable  flour  barrels,  at  the  rate  of  one  hundred 
"  for  every  five  working  days  from  the  time  of  making  the 
*'  said  promise  and  undertaking,  nor  did  the  said  defendant 
"  thereafter  count  out,  at  the  end  of  every  fire  working  days, 
"  one  hundred  merchantable  flour  barrels  for  the  said  plaintiff, 
"  until  the  whole  quantity  was  counted  out,  in  manner  and 
"  form  as  the  said  defendant  in  pleading  secondly  has  alleged; 
u  and  this  the  said  plaintiff  prays  may  be  inquired  of  by  the 
€€  country. 

The  plaintiff,  in  bis  second  special  replication,  said,  "  that 
"  the  defendant  did  not,  in  performance  of  the  said  promise 
"  set  forth  in  the  said  third  plea,  (which  is  the  same  promise 
"  and  agreement  as  those  set  forth  in  the  said  first  and  second 
"  and  sixth  counts  of  the  said  declaration,)  count  out,  in  the 
"  presence  of  the  said  John  Almond,  for  the  said  plaintiff  one 
"  hundred  merchantable  flour  barrels,  within  or  at  the  end  of 
"  five  working  days  from  the  making  the  said  promises  and  un- 
"  dertakings,  and  one  hundred  such  barrels  within  or  at  the 
"  end  of  five  working  days  from  the  said  first  counting  out ;  nor 
"  was  the  said  defendant,  at  the  end  pf  every  five  working' 
"  days  thereafter,  at  the  said  Wilderness  Tavern,  ready  to  de- 
"  liver  to  the  said  plaintiff  one  hundred  merchantable  flour  bar- 
"  rels,  which  were  put  by  and  counted  out  for  the  said  plaintiff 
"  until  the  whole  quantity  was  counted  out  in  manner  and  form 
u  as  the  said  defendant  in   the  said  third  plea  hath  alleged, 
«  and  this,  &c. 

The  plaintiff  also  demurred  to  the  same  pleas  of  the  defend- 
ant ; — "  for  that  the  said  second  and  third  pleas  severally 
"  ammmt  to  the  general  issue  as  to  the  promises  severally  set 
"  forth  in  the  fifth,  seventh  and  eighth  counts  of  the  decla- 
u  ration  ;— for  that  the  said  pleas  are  respectively  and  several- 
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Fnmuimr,  «  ly  double,— pat  in  issue  immaterial  matter,— and  are  uneer* 
^814^  ^  ti  toillf  ingufficient,  and  informal." 

The  defendant  joined  in  demurrer;  and,  on  his  part,  de- 
murred to  each  of  the  plaintiff's  special  replications ;  "  1st,  be- 
44  cause  the  said  plaintiff  hath  filed  a  replication  to  the  said 
"  defendant's  plea,  and  thereby  tendered  an  issue  in  fact*  and 
"  hath  also  demurred  to  the  same  plea,  and  tendered  an  issue 
"inlaw;  2d,  because  the  said  replication,  although  it  professes 
M  to  be  an  answer  to  the  whole  of  the  said  plea,  jet  is  only 
"  an  answer  to  a  part,  and  leaves  the  residue  unanswered ;" — 
in  which  demurrers  the  plaintiff  joined. 

A  Jury  was  em  panne  led  to  try  the  issue  on  the  plea  of  non 
assumpsit,  and  found  a  verdict  for  the  plaintiff  for  $312  33 
cents  damages  : — and  "  the  several  demurrers  of  the  defendant 
"  to  the  replications  of  the  plaintiff  being  argued  and  over* 
"  ruled,"  the  Court  rendered  a  judgment  according  to  the  Ver- 
dict ;  from  which  the  defendant  appealed. 

Williams  for  the  appellant. 

Stanard  for  the  appellee. 

December  1th,  1815,  Judge  Cabell  pronounced  the  fol- 
lowing opinion  of  the  Court. 

Few  cases  have  occurred  in  which  the  pleadings  have  been 
more  unnecessarily  multiplied,  protracted  and  entangled. — In 
the  obscurity  and  perplexity  thus  thrown  over  the  case,  the 
difficulty  is  more  in  ascertaining  than  in  deciding  the  points  in 
controversy. 

The  special  pleas  of  the  defendant  in  the  Court  below  pre* 
tented,  each  of  them,  a  complete  bar  to  the  action  of  the 
plaintiff  provided  the  facts  therein  relied  upon  were  true.— 
To  these  pleas  the  plaintiff  both  replied  and  demurred.  To 
the  replications  there  were  demurrers  and  joinders  therein ; 
and  there  were  also  joinders  in  the  demurrers  of  the  plaintiff 
to  the  pleas  o£r  the  defendant. — Not  deciding  whether  it  was 
competent  to  the  plaintiff  to  reply  and  to  demur  to  the  earns 
pleas,  but  admitting  his  right  to  do  so,  the  Court  is  of  opinion 
.  that  the  law,  both  upon  the  defendant's  demurrers  to  the 
plaintiff's  replications,  and  upon  the  plaintiff's  demurrers  to 
the  defendant's  pleas,  was  in  favour  of  the  defendant ;  in  the 
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first  case,  because  the  replications  were  answers  to   a  part   Fmbuaet, 

1814 

only  of  each  of  the  defendant's  pleas,  and  therefore  did  not  re-  ^" 
more  the  bar  which  the  pleas,  taken  altogether,  presented  to        j 
the  action  ;  and,  in  the  second  case,  because  the  facts  in  the     „.   *• 
pleas  were  admitted  by  the  demurrers,  which  facts,  as  before 
stated,  presented  a  complete  bar. 

This  case  shews  the  propriety  of  the  decision  of  this  Court 
in  the  ease  of  Green  v.  Dulany,  (2  Munf.  518,)  that,  where 
there  is  an  issue  of  fact,  and  also  a  demurrer,  the  demurrer 
ought  first  to  be  decided.  By  pursuing  this  course,  if  the 
Court  below  had  correctly  decided  the  demurrer,  the  parties 
would  have  been  saved  the  expense,  and  the  Court  would 
bave  been  saved  the  time  of  trying  the  issue  by  a  Jury.  *  We 
do  not  understand  the  opinion  of  the  Court,  however,  in  that 
ease,  as  deciding  that  this  irregularity  would,  of  itself,  be  suffi- 
cient to  reverse  a  judgment  to  which  there  should  be  no  other 
objection.-— In  the  case  now  before  the  Court,  there  are  other 
and  stronger  objections ;  an  improper  judgment  upon  the  de- 
murrers of  the  defendant,  and  an  omission  to  pronounce  any 
judgment  on  the  demurrers  of  the  plaintiff.  The  Court  is 
therefore  of  opinion,  that  the  judgment  be  reversed)  and  that 
judgment  be  entered  for  the  appellant 


Argued  Febru- 

Bream  against  Cooper's  Heirs.  aiyHtb.iau. 

THE  appellant  Bream  brought  ejectment  in  the  Superior  daVed'to^a^M 
Court  of  Mason  county,  against  the  appellees,  for  a  tract  of  of  exception*, 
land  lying  in  that  county,  and  the  parties  being  at  issue  went  "^ctmentTtoat1 

to#-zA■  the  testator    of 

trial-  the  defendant 

At  the  trial  the  plaintiff  filed  three  bills  of  exceptions  ;    the  departed  this 
first  of  them  stating,  in  substance,  that  the  plaintiff  offered  to  ^h^ndf00 
prove  by  circumstantial  testimony,  which  is  set  forth  at  'a^c»  J"^?0?^00 

v  **  advert*  to  the 

"  fcsjsr  of  tk*  jla&ntiff  for  a  specified  time ;  it  mart  be  understood  that  such  possession 
«ai  advene  to  those  under  whom  the  lestor  of  the  plaintiff  claimed  ;  especially,  if  it  appear 
from  another  bill  of  exceptions  in  the  same  trial,  that  the  title  of  the  lessor  of  the  plaintiff  did 
not  commence  notil  after  the  death  of  the  said  testator. 

2.  If  it  api»ear  from  the  record  in  ejectment,  that  the  defendant,  or  his  testator,  had  dww 
possession  of  the  land,  at  the  time  when  a  deed  of  trust,  under  which  the  plaintiff  claims,  was 
executed,  jodgQMOt  ought  to  be  rcodersd  for  the  defendant,  although  the  nature  of  h»  title  dots 
not  appear. 
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Fuoiuftr,  that  the  testator  of  the  defendants  had  notice  of  the  title  of 
1816.  ikt  |eagor  ^  the  plaintiff;— wbereapon  the  Court  instructed 
the  Jury  that  such  evidence  was  not  sufficient  to  prove  notice 
*  k^r.  **  aCor#said»  ancl  ■*fi»«l  to  Permit  the  same  to  go  in  evidence 
i/0tp#c*         |o  them*  to  which  opinion  the  plaintiff  excepted,  &c 

The  second  stated,  that  the  testator  of  the  defendants  de- 
parted this  life  sometime  in  the  fall  of  1807.  in  possession  of  the 
land  in  the  declaration  mentioned,  and  the  possession  of  which 
he  bad  held  advene  la  Ac  lessor  of  ike  plaintiff  from  the  year 
1797.— The  plaintiff  offered  to  prove,  by  other  oral  evidence, 
that  the  present  defendants,  since  the  death  of  their  testator, 
had  notice  of  the  title  of  the  lessor  of  the  plaiotiff ;  but  the 
Court  also  refused  to  admit  such  oral  evidence  to  go  to  the 
Jury,  and  instructed  them,  "  that  the  lesser  ef  the  pUMfi 
"  having  an  adverse  possession  at  the  time  of  the  deed  of  trust 
"  being  executed,  (1)  and  that  possession  being  continued,  the 
44  Jury  ought  to  find  for  the  defendants."-*-To  this  opinion  the 
plaintiff  also  excepted,  doc 

The  third  bill  of  exceptions  stated,  that  the  plaintiff  to 
support  his  title  offered  as  evidence  a  grant  from  the  Common- 
wealth to  Andrew  Lewis,  bearing  date  on  the  24th  of  July 
1787 ;  a  deed  of  trust  from  Ijewis  to  a  certain  Francis  Fol- 
lette,  bearing  date  on  the  13th  August,  1806,  conveying  the 
land  to  him  as  trustee  for  the  payment  of  a  debt  due  to  the 
lessor  of  the  plaintiff,  with  a  proviso  for  sale,  <fcc.  on  default 
of  payment,  &c. — To  the  admission  of  thb  deed  as  evidence, 
the  defendants  objected,  because  it  did  not  appear  to  have 
been  proved  by  three  witnesses,  and  recorded  within  the  time 
prescribed  by  law  ;  two  of  the  witnesses  only  having  proved 
it  within  eight  months,  and  the  other  witness  having  proved 
it  after  the  eight  months  had  expired  ;  which  objection  was 
sustained  by  the  Court — The  plaintiff  also  offered  in  evidence 
a  deed  from  FolleUe  to  the  lesser  of  the  plaintiff,  bearing  date 
on  the  29th  of  January  1810,  reciting  a  sale,  &c.  in  conformi- 
ty with  the  terms  of  the  deed  of  trust,  a  purchase  by  the 
lesser  of  the  plaintiff,  &c.  To  the  admission  of  which  deed 
also  the  defendants  ottfected,  "  unless  the  plaintiff  did  shew 

(1)  Note.  8o  in  the  Record ;— but  it  teems  the  meaoiDK  it  that,  "  fart  being 
M  a  pofmri^arfwM  to  t4«  da tm«/^0*J^^^f/airt^,  at  tl»  t^  of  the 
**  deed  of  trust  being  executed,"  Ac 
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u  thatftotcfe  Follette  the  trustee  had  duly  and  legally  onta-  FmviiT, 
"  titofand  told  the  land  agreeably  to  the  stipulations  of  the  ^^Xs 
u  said  deed  of  trust,"  which  objection  was  also  sustained  by       Bream 
the  Court.    Whereupon  the  plaintiff  again  excepted,  Ac.         cooMrt^n. 

A  Verdict  was  found  for  the  defendants,  and  judgment 
rendered  accordingly. 

Wiekham  for  the  appellant,  relied  on  the  following  points : 

1st.  That  the  court  erred  on  the  point  stated  in  the  first 
bill  of  exceptions ;  first,  in  instructing  the  jury  on  the  sufi 
Juiency  of  the  evidence,  and  then  in  prohibiting  that  evidence 
from  going  to  the  jury  on  the  ground  of  its  insufficiency. 

2d.  That,  on  the  point  stated  in  the  second  bill  of  exceptions, 
the  court  erred  in  instructing  the  jury  that  they  ought  to  find 
for  the  defendants,  as  it  does  not  appear  from  the  bill  of  excep- 
tions that  the  possession  of  the  defendants  was  adverse  to  those 
undo'  whom  the  plmntiff  claimed,  but  only  to  the  plaintiff  him- 
self;  and  the  nature  of  that  possession,  or  the  title  set  up  by 
the  defendant,  does  not  appear. 

3d.  That  the  court  also  erred  on  the  two  points  stated  in  the 
third  bill  of  exceptions ;  first,  because  the  deed  offered  in  evi- 
dence, whether  recorded  in  due  time  or  not,  was  good,  except 
as  to  creditors  and  subsequent  purchasers,  and  it  does  not  ap- 
pear that  the  defendants  were  either  the  one  or  the  other ;  and, 
secondly,  because,  whether  the  sale  to  the  lessor  of  the  plain- 
tiff was  in  conformity  with  the  trust  deed  or  not,  the  legal  title 
passed  to  him  by  the  conveyance  from  the  trustee,  and  if  there 
was  any  irregularity  in  the  sale,  Lends,  the  person  who  convey- 
ed in  trust,  could  alone  object  to  it,  and  that  only  in  a  Court  of 
Equity. 

Wirt,  contra,  insisted  that,  upon  the  whofe  record,  the  case 
was  clearly  against  the  plaintiff;  for  no  title  passed  by  the  deed 
of  trust,  or  by  the  conveyance  from  the  trustee,  because  a  per- 
son out  of  possession  cannot  convey,  according  to  the  cases  of 
Tabb  v.  Baira\(a)  Hall  y.  Hall,  {b)  and  Clay  v.  White;  (c) («) 3 CaUM. 
that  therefore  judgment  should  be  given  against  him,  whether  \c\ \x  Munfi  162. 
certain  parts  of  the  evidence  were  admissible  or  not.(d)  i^urJfxcia 

232;    Daviest. 

December  9ft,  1815,  Judge  Roane  pronounced  the  court's  JJ^nd^. 

Opinion:  hnv  Harvey 

^  o  2JJ.4Jf.35. 

YOL.  T.  2 
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February,       The  court  is  of  opinion,  that,  it  being  stated,  in  the  second 


1815. 


bill  of  exceptions,  that  the  testator  of  the  appellees  died  in 
possession  of  the  land  in  controversy,  in  the  fall  of  1807,  and 
bad  held  [wssession  thereof, "  adverse  to  the  lessor  of  the  plain- 
"tiff" (the  appellant)  "from  the  year  1707  ;"  that  the  possession 
is  not  to  be  taken  to  relate  to  the  said  appellant  only,  in  ex- 
clusion of  Lewis  and  Follette,  under  whom  he  claims ;  espe- 
cially as  the  said  appellant's  title  did  not  commence  until  after 
the  death  of  the  said  testator,  viz.  on  the  20th  of  January,  1810. 
The  said  possession,  therefore,  being  considered  as  adverse  to 
Lewis  and  Follette,  under  whom  the  appellant  claims,  the  court 
is  of  opinion  that  there  is  no  error  in  the  instruction  in  the  said 
bill  coptained,  which  states,  that  the  testator  of  the  appellees 
having  had  an  adverse  possession  at  the  time  of  the  deed  of 
trust  being  executed,  and  that  possession  being  continued,  the 
jury  ought  to  find  for  the  defendants. 

On  this  ground,  without  considering  any  other,  the  court  is 
of  opinion  to  affirm  the  judgment 


*7l£wF  .  Lis°n  ««**"« Ford- 

1.  A  sobmjs-       FORD  brought  an  action,  in   the  District  Court  or  Pe- 
•too  to  arbitra-        ,  .,..  «         .    .      .  .  ..„.. 

tioD,  held  a      tersburg,  against  Ligon,  for  criminal  conversation  with  Forays 

JStio^°to0pre-wife-  p,ea>  "  not  gritty"  0n  the  division  of  the  court,  the 
viout  proceed-  cause  was  sent  to  the  Superior  Court  of  Amelia  ;  where  it 
"^""a*  action  was  tried,  and  a  verdict  rendered  for  the  plaintiff  for  one  hun- 

of  mm.  «m  He-  dred  dollars  damages  ;  which  verdict  the  court  set  aside,  and 

lug  referred  to  .  «  j 

arbitration  by    granted  a  new  trial  on  the  ground  that  the  case  was  an  aggra- 

Jbc^totoni^  vatedone,  without  a  single  circumstance  of  palliation,  and  the 

refu^ctoh2fr   d*"11^68  extremely  inadequate.     The  venue  was  afterwards 

ed  b^Mbe     *  changed,  and  the  cause  transferred  to  the  Superior  Court  of. 

def<ch1nJtthe!n"  NotUmay  >  and  tnere'  °y  ra,e  rf  court'  ™fe™&  to  three  arbi- 
credit  of  the  trators,  or  any  two  of  tbera,  whose  award  was  to  be  the  judg- 
J^!o?tol5ch-ment  of  the  court.  Two  of  the  arbitrators  met,  and,  in  the 
ing  tl!i  ^po^"Pre8ence  °f  tne  Pities*  made  an  award  in  the  plantifiTs  favour 
plaintiff's  wife  for  one  thousand  dollars.  It  does  not  appear,  that  the  other 
before  ber  al- 
leged  tedoc- 

tkm ;  this  it  web  misconduct  as  vitiate*  their  award;  and  the  court  ought  not  to  decline  hearing 
proof  of  such  misconduct. 
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arbitrator  bad  notice  of  the  time  and  place  of  arbitration,  or    Junriar, 


that  any  objection  was  made  on  that  ground,  at  the  time  of  ar-  I?1?* 
hkratioa,  or  in  the  court  below.  The  defendant  filed  several  u^ 
exceptions  to  the  award,  of  which  the  two  material  were  the  V^ 

3d,  That  at  the  time  of  the  making  of  the  award,  the  defend- 
ant offered  evidence  to  the  arbitrators,  to  prove,  that  the  testi- 
mony of  the  two  principal  witnesses  ought  not  to  be  credited, 
from  their  general  character,  and  the  variance  of  their  testi- 
mony from  that  they  had  before  given  in  the  same  cause  ;  and 
the  arbitrators  refused  to  hear  such  discrediting  testimony; 
and  the  4th*  That  they  prohibited  the  defendant  from  eiamin. 
ing  any  evidence,  as  to  the  character  and  general  deportment 
of  the  plaintiff's  wife,  before  her  alleged  seduction  by  the  de- 
fendant. And  the  defendant  offered  to  prove  to  the  court,  that 
the  facts  stated  in  the  exceptions,  were  true.  But  the  court 
refused  to  bear  such  proof;  overruled  the  exceptions,  and  gave 
judgment  for  the  plaintiff,  according  to  the  award :  from  which 
the  defendant  appealed  to  this  court. 

Leigh  for  the  appellant  The  court  of  Amelia  ought  not  to 
have  granted  a  new  trial,  on  the  mere  ground  of  inadequate 
damages,  however  extreme  the  case.  It  has  long  been  settled,  ' 
that,  in  cases  of  personal  tort,  a  new  trial  cannot  be  granted  on 
the  ground  of  small  nest  of  damages ;  (a)  and  there  is  not  a  single  (a)  Barker  w. 
precedent  in  the  hooks  to  the  contrary.  In  the  common  cases  ***»•» #r» WW. 
of  personal  tort,  (assault  and  battery,  and  the  like,)  it  has  been 
often  asked,  if  any  good  reason  can  be  assigned,  why  the  courts 
may,  as  they  do  daily,  grant  new  trials  for  excess  of  damages, 
and  not,  I  converso*  for  the  small ness  of  damages  ?  The  one 
case  requires  the  interposition  of  the  courts  less  strongly  and 
frequently  than  the  other.  Where  the  damages  are  too  small, 
the  parties  are  left  nearly  in  their  former  condition  ;  where  ex* 
cessive,  there  is  a  sudden,  and,  in  one  sense,  a  violent,  change 
of  property.  Then,  it  much  more  rarely  happens,  that  be,  that 
sustains  a  real  outrage,  fails  to  excite  the  sympathy  of  juries, 
than  tbat  he  that  has  perpetrated  one,  fails  to  rouse  their  indig- 
tion;  courts  of  justice  are  hourly  employed  in  restraining  the 
vehemence  of  men's  feelings;  in  correcting  their  moderation* 
never.  And,  of  all  kinds  of  actions,  those  of  personal  tort, 
are  most  often  frivolous,  vexatious,  and  spiteful.    As  to  this 
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Januaiy,     action  for  criminal  conversation*  it  hat  been  solemnly  ruled, 
>V**J1*       that  a  new  trial  cannot  be  granted,  even  for  enormously  ex- 
U-pb        cessive  damages ;  as  where  the  jury  found  5000/.  when  the 
*•  court  would  have  been  satisfied  with  nominal  damages.    Wd* 

(a)  1  Burr,  mjort  v.  Bukelcy,  and  Duberly  v.  (hmning.  (a)  •  In  the  last  cited 
iDd4r.R563.caie^  ^ord  Kenyan  plainly  regards  a  new  trial,  for  inadequate 
damages,  as  utterly  out  of  the  question.  And  the  utmost  point 
to  which  any  court  has  ever  gone,  in  crim.  am.  cases,  was  to 
say,  that  it  would  grant  a  new  trial  for  excessive  damages,  if  it 
should  appear,  that  the  jury  acted  under  the  influence  of  undue 
(*)  Chambers  r.  motives,  or  some  gross  error  or  misconception  of  the  subject. (6) 
En£w*  The  import  of  that  decision  (as  1  understood  it)  is,  that  a  new 
trial  may  be  granted,  not  for  excessive  damages  simply,  but 
for  excessive  damages  proceeding  from  misconduct  of  the  jury. 
Possibly,  it  may  be  held,  that  the  subsequent  arbitration  super- 
seded this  question  ;  as  all  matters  in  difference  in  the  cause 
were  referred,  and  this  was  one  matter  of  difference.  But,  it 
is  plain  it  never  entered  into  the  arbitrators'  heads,  to*  deter- 
mine this  question  on  the  law  of  new  trials.  And  if  it  shall  be 
intended,  that  they  did  decide  the  question,  and  they  decided 
it  erroneously ;  then  the  award  is  chargeable  with  error  in  law, 
and  is  therefore  bad ;  which  brings  us  back  to  the  point,  was 
the  new  trial  properly  awarded  or  not  ? 

However,  if  this  court  have  decided,  that  an  arbitration 
operates  like  a  release  of  all  previous  errors  in  the  proceedings, 
I  must  yield  this  first  point,  and  rely  on  the  objections  that  lie 
against  the  award  itself.  And  first,  the  award  is  bad  for  want 
(gDotfen*.  of  mutuality,  no  release  being  awarded  for  the  defendant.(c) 
i&y»Ts33.  But  *  mention  this  point  with  diffidence  ;  as  it  seems  to  have 
been  disregarded  both  by  bar  and  bench,  in  some  cases  in  this 
court,  where  it  might  have  been  as  well  raised,  as  here ;  and 
it  may,  indeed,  be  unwise  to  encourage  objections  to  awards, 
which  look  rather  technical.  The  award  is  substantially  bad* 
because  it  does  not  appear,  that  the  third  arbitrator,  who  did 
not  join  therein,  had  notice  of  the  meeting  of  the  other  arbi- 
trators, though  the  award  by  two  had  been  sufficient,  if  the 
third  had  had  notice.  DaUmg  vs.  Matchett  is  directly  in 
(J)  WilH$f  2M.  point.(J)  But  my  chief  objection  is,  that  the  arbitrators  were 
guilty  of  what  amounts  <o  misbehaviour.  If  so,  the  court  ought 
to  nave  beard  the  proof  offered,  of  the  truth  of  the  facts  tat- 
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puted ;  («)  and  should,  perhaps,  infer  misconduct  from  very    Jmuiar, 

gross  mistakes.(6)    If  the  arbitrators  departed  from  the  plain-        18ie* 

est  principles  of  law  and  natural  justice,  this  was  misbehaviour,       li<00 

perhaps  partiality.    And  I  affirm  they  djd  so.    Hapiuly,  actions  *• 

for  criminal  conversation  are  extremely  rare  in  this  country  ; (*)•*<&. 

and  the  arbitrators,  possibly,  might  not  have  known,  that  the  LqiiJ2[j| . 

general  deportment  of  the  plaintUTs  wife,  before  her  alleged  2  Hm.ifMwtf. 

seduction  by  the  defendant,  was  a  proper  sutyect  of  inquiry. 413< 

But  they  could  not  have  been  ignorant,  that  it  was  their  duty 

to  bear  proof  touching  the  credit  of  the  plaintUTs  witnesses. 

Tfc|b  proof  offered  was  exactly  of  the  proper  kind  to  impeach 

their  credit.    The  (acts  stated  in  the  exceptions  were  ground 

for  an  application  to  the  summary  jurisdiction  of  the  court,  to 

set  aside  the  award.(c)  ^LSSJfs  * 

A*.  344. 

Williams,  centra.  The  present  doctrine  of  new  trials  is  com- f^Z^' 
paratively  modern*  The  courts  have  been  gradually  improv-  Wa**  ••? 
ing  that,  branch  of  practice  ;  and,  if  reason  require  further  im- 
provement, the  courts  may  well  make  such  further  improvement  • 
this  is  the  very  genius  of  the  common  law.  In  cases  of  pes* 
sonal  tort,  it  is  now  established,  that  a  new  trial  may  be  granted 
for  excessive  damage*,  contrary  to  some  old  precedents ;  and 
by  parity  of  reasoning,  a  new  trial  may  be  granted  for  inade- 
quacy of  damages,  notwithstanding  other  precedents.  I  appre- 
hend the  rule  to  be  now  settled,  that  new  trials,  in  all  cases, 
whether  sounding  in  contract  or  in  tort,  whether  for  excess  or 
smallness  of  damages,  depend,  as  they  ought,  on  the  sound  dis- 
cretion of  the  court.  [Reane,  J.  Have  not  verdicts,  in  actions 
for  personal  tort,  been  likened  to  verdicts  io  criminal  cases ;  in 
which,  if  a  verdict  be  in  favour  of  the  defendant,  however  im- 
properly, the  court  cannot  interfere  ?]  Wiltiame.  That  was 
the  old  ground,  founded  on  the  amercement,  and  cofiatwrpr* 
fine,  now  obsolete  in  effect  in  England,  and  abrogated  by  statute 
here.  I  insist,  that,  if  the  certificate  of  the  judge  be  correct, 
(and  the  defendant  did  not  even  except  to  it,)  the  jury  must,  in 
this  case,  have  been  actuated  by  undue  motives,  or  some  gross 
error  or  misconception  of  the  subject ;  which  brings  this  case 
within  the  doctrine  in  8  ftrf,  256.  cited  by  Mr.  Leigh.  And 
surely  the  reference  to  arbitration  waived  the  point.  In  Left- 
witch  v,  StovaU  (d)  the  court  held,  that  a  subsequent  submission    (if)  i  Was*. 

313,6. 
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January,    to  arbitration,  by  role  of  court,  obviated  ao  objection  for  want 
^^U^L,  of  a  declaration  in  the  cause.    In  Brickhmise  v.  Hunter,  &c.  (a) 
Ligon       an  ai>bitration  was  allowed  to  obviate  objections  to  the  jurisdic- 
*•  tion  of  the  court  where  the  controversy  was  pending,  and  to 

(a)  4  He*,  if  avoid  the  bar  of  a  former  judgment  at  law.  As  to  the  objec- 
Munf.  363.  t|0D  fw  want  ^  mutuality^  in  the  award,  in  not  awarding  a  re- 
lease to  the  defendant;  that  objection  holds  only  in  regard  to 
awards  made  in  pursuance  of  arbitration  bonds,  and  not  at  all  to 
arbitrations  under  rules  of  court,  for  reference  of  a  parti- 
cular suit ;  the  judgment  being  perse  a  bar  to  a  new  action  for 
the  same  cause.  Another  objection  to  the  award  is,  that  one 
of  the  three  arbitrators  was  not  present  at  the  arbitration,  nor 
notified  of  the  time  and  place  thereof.  The  submission  was  to 
the  three,  or  any  two.  Both  parties  were  present,  and  nei- 
ther objected  on  the  ground  that  one  arbitrator  was  absent,  to 
the  others  proceeding  in  the  arbitration  ;  and  the  objection,  if 
there  be  any  thing  in  it,  shoold  have  been  made  in  the  court 
below,  where  the  plaintiff  might  have  controverted  the  facts  on 
which  it  was  founded  ;  it  comes  too  late  in  this  court.  I  con- 
sider the  last  objection  as  an  impeachment  of  the  award  on  the 
ground  of  mistake  in  fact  Now,  as  to  matter  of  that  kind, 
the  award  concludes  the  parties  forever  ;  nor  cao  it  in  that  re>- 
spect  be  reviewed  by  the  court,  unless  the  arbitrators  were 
SSL1  F"yJun-  guilty  of  corruption  or  partiality.(6)  The  arbitrators  were 
Jun.  15.  "  competent  to  determine  on  their  own  knowledge,  without  any 
evidence.  And  the  opinion  of  the  court,  when  it  granted  the 
new  trial,  is  confirmation  of  the  justice  of  their  award. 

Leigh,  in  reply.  »  It  is  said,  that  the  courts  have  been  gradu- 
ally enlarging  their  power  of  granting  new  trials  in  order  to 
fulfil  the  ends  of  substantial  justice.  This  is  true.  But  then, 
in  every  step  they  have  advanced,  they  have  taken  care  not  to 
run  counter  to  settled  rules,  and  direct  adjudications,  limit- 
ing their  discretion :  and,  in  regard  to  the  particular  point 
in  controversy,  the  modern  improvements,  and  the  ancient  ri- 
gor, as  I  have  shewn,  go  hand  in  hand,  and  alike  deny  to 
the  courts,  in  cases  of  personal  tort,  and  especially  in  actions 
for  criminal  conversation,  the  power  of  granting  new  trials  for 
inadequacy  of  damages.  Then,  as  to  the  waiver  of  previous 
objections,  inferred  from  the  subsequent  submission  to  arbitrsr 
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tion,  the  authorities  cited  teem  by  no  meant  conclusive.  In  Jawuait, 
Ltfiwitch  v.  Stevallt  the  main  ground,  which  the  court  went  t  ^"^ 
on,  was,  that  the  parties,  by  submitting  their  case  to  arbitra- 
tion, had  waived  all  objections  to  the  want  of  legal  forms; 
so  that  the  application  of  that  authority  to  the  present  case  de- 
pends on  this,  whether  the  granting  of  the  new  trial  was  mat- 
ter of  legal  form  only  ?  Brickhouse  -v.  Hunter  was  a  case  in 
chancery,  wherein  relief  was  sought  against  an  oppressive 
judgment  at  law  $  and  this  court  held,  that  the  judgment  at  law, 
as  well  as  the  suit  in  chancery,  was  within  the  general  terms 
of  the  submission ;  and  that,  therefore,  the  arbitrators  might 
well  make  an  award  according  to  the  very  right  of  the  case, 
notwithstanding  the  judgment  at  law.  I  did  not  mean  to  press 
the  objection  to  the  award  for  want  of  mutuality  ;  and  I  shall 
not  examioe  Mr.  Williams's  distinction  on  that  head.  As  to 
the  third  point ;  the  submission  in  Dolling  v.  Matchett  was  ex- 
actly like  that  in  the  present  case  ;  to  three  or  any  two.  Ar- 
bitrators constitute  a  tribunal,  and  the  submission  to  arbitration, 
is  the  commission  from  which  they  derive  their  authority ; 
therefore,  it  ought  to  appear,  upon  the  face  of  the  record,  that 
this  tribunal  of  arbitrators  was  legally  constituted  according  to 
the  submission  ;  either,  by  shewing  that  all  were  present ;  or, 
if  one  was  absent,  that  he  had  notice  to  attend,  and  declined. 
On  the  law  touching  the  last  point,  I  think  we  are  agreed,  that 
the  award  can  only  be  impeached  on  the  ground  of  misbehav- 
iour in  the  arbitrators  :  but  I  say,  they  were  guilty  of  miscon- 
duct, and  that  Mr.  Williams  hardly  denies.  No  confirmation 
of  the  justice  of  the  award  can  be  drawn  from  the  opinion  of 
the  court  of  Amelia,  on  granting  the  new  trial ;  since  that 
opinion  might  have  been  founded  on  the  testimony  of  the  very 
witnesses,  whom  the  defendant  might  have  proven  to  be  un- 
worthy of  credit,  before  the  arbitrators,  had  they  not  prevent- 
ed him. 

January  20th.  The  president  delivered  the  opinion  of  the 
court 

"  The  court  is  of  opinion,  that  the  parties  having  by  consent, 
"  submitted  all  matters,  in  difference  between  tbem  in  this  suit, 
"  to  the  decision  of  the  arbitrators  in  the  proceedings  men- 
"  dotted,  the  principal  of  which  matters  was  the  amount  of  the 
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jAinrAET,  «  damages,  which  the  appellee  ought  to  recover  from  the  appel- 
™}J^_j  "  l*nt ;  that  submission  precluded  the  appellant  from  contend* 
"  lag,  that  the  amount  of  those  damages  was  conclusively  set- 
."tied  by  the  verdict  rendered  in  the  cause,  and  is  a  waiver  of 
"  the  objection,  that  greater  damages  are  given  by  the  award  ; 
"  if  that  objection  would  otherwise  have  been  available  ;  ac- 
"  cording  to  the  spirit  of  the  decision  of  this  court,  io  the  case 
"of  Brickhouse  v.  Hunter  Banks,  St  Co.  AH.  AM.  363." 

"  The  court  is  further  of  opinion,  that,  in  trying  the  question 
"  submitted  to  them,  comprising  as  well  the  fact  complained  of 
"  by  the  appellee,  as  the  amount  of  damages  thereby  alleged  to 
"have  been  incurred  by  the  appellant,  the  arbitfators  ought 
"  to  have  received  the  evidence,  stated  in  the  third  md  fourth 
u  exceptions  to  have  been  offered,  and  rejected ;  and  that  the 
M  judgment  of  the  Superior  Court  is  also  erroneous,  in  having 
"  refused  the  appellant  permission  to  shew,  if  be  could,  that 
*  such  testimony  was  offered  to,  and  rejected  by,  the  said  arbi- 
«*  trators." 

"  The  judgment  of  the  Superior  Court  is,  therefore,  revera- 
"  ed  with  costs,  and  the  cause  remanded,  for  the  purpose  of  let- 
"  ting  in  the  testimony  last  mentioned,  (or  testimony  corns- 
"  ponding  with  that  comprised  in  either  of  the  said  exceptions) 
u  if  offered  ;  which  testimony,  if  given,  is  to  vacate  the  said 
14 award;  and  the  Superior  Court  is  thereupon  to  award  a  new 
"trial,  of  the  issue,  before  a  jury;  and,  if  no  such  testimony 
"  shall  be  given,  that  then,  and  in  that  case,  the  said  award 
"  shall  stand  good,  and  judgment  be  rendered  thereupon,  in 
"  favour  of  the  appellee." 


w3Ti8is?uarj  Cheattfood  against  Mayo. 

Whether,  in  MAYO  brought  case  for  slander  against  Cheatwood  in 
woiS^°circuin-tDe  Superior  Court  of  Amherst.  The  declaration  charges, 
rtwei  of  mm-  that  the  defendant  said,  the  plaintiff  "  has  killed,  salted,  and 
amoontiof  to  "  eaten  ahog  ;  and  no  one  can  be  hurt  far  calling  him  a  hog 
ml7^^!^U^;i^^Ua^t^'n  Plea,iw«^ii%.  Atthetria!, 
in  mitigation  of  the  defendant  filed  exceptions  to  the  opinion  of  the  court ; 
~*         stating  that  the  defendant  offered,  in  mitigation  of  damages, 
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and  not  by  way  of justification,  to  prove  by  a  witness ,  that  the  Jak  ua*T, 
witness  had  lost  a  hog;  that  the  witness  charged  a  slave  of  l?1^ 
the  plaintiff  with  having  stolen  his  hog,  which  the  slave  de- 
nied, saying  be  knew  nothiog  about  it;  that  the  witness  then 
applied  to  the  plaintiff,  to  know  if  he  knew  any  thing  about 
the  hog ;  on  which  the  plaintiff  acknowledged,  that  a  hog  of 
the  description  given  had  been  killed  at  his  house,  agreed  it 
was  the  witness's  hog,  and  carried  him  into  his  smoke-house, 
fund  shewed  htm  the  hog,  which  had  been  cut  up  and  salted  : 
and  that  the  witness  told  all  this  to  the  defendant,  before  he 
spoke  the  words  charged  in  the  declaration  :  but,  the  court 
would  not  allow  this  evidence  to  be  introduced  in  mitigation, 
Azc.  Verdict  and  judgment  for  the  plaintiff.  The  defendant 
appealed  to  this  court 

Wickhamy  for  the  appellant     The  testimony  excluded  by 
the  court,  was  proper  evidence  in  mitigation :— whether  it 
deserved  to  have  any   effect,  and  what,  was  matter  for  the 
jury.      The  ancient  practice  was,  that  the  truth  of  the  words 
(and   much  more,  I   presume,   circumstances  of  suspicion,) 
might  be  given  in  evidence  under  the  general  issue ;    Smithies 
v.  Harrison,  (a.)     The  same  appears  from  the  case  of  Under-  («)  1 LL  JUpn, 
wood  v.  Parks  (6)  itself;  from  which  it  appears,  that  th«  m  sJ^ioo. 
judges,  by  a  sort  of  legislation,  had  changed  the  practice  ;  the 
chief  justice  said,  that  at  a  meeting  of  all  the  judges,  a  large 
majority  of  them  bad  determined  not  to  allow  the  truth  of  the 
words  to  be  proven  in  mitigation,  for  the  future,  but  that  it 
should  be  pleaded,  whereby  the  plaintiff  might  come  prepared 
to  defend  himself,  &c.     That  decision  goes  no  further,  than  to 
require  of  the  defendant,  if  he  would  avail  himself  of  the  truth 
in  his  defence,  to  plead  it  specially  :  but  it  had  always  been, 
and  it  remained,  the  law,  to  allow  circumstances  of  suspicion, 
not  amounting  to  full  justification,  to  be  proved  in  mitigation 
under  the  general  issue,  (c)    In  Knobell  v.  Fuller,  (J)  Eyre,  (c)  6  Cnyl.  Arc. 
C.  J.  lays  down  this  doctrine  as  clear  law.     The  opinion  of    £ jEpfS.  jrC 
Lord  Ellenborough,  in  Mullet  v.  Hutton,  (e)  is  founded  on  the     n ^     t 
same  principle,  and  is  to  the  same  effect.    It  may  be  objected,    w^App.™ 
that  the  evidence  in  this  case,  did  not  amount  even  to  matter  wxf  ^  rep% 
of  suspicion:  but,  surely,  it  belonged  to  the  jury  to  consider    246. 
of  that:  and,  if  it  did  not  amount  to  matter  of  suspicion,  still, 
vol.  v.  3 
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as  shewing  the  circumstances  attending  the  publication  of  the 
slander,  it  was  proper  evidence  to  regulate  the  measure  of  da- 
mages ;  the  circulator  being  less  criminal  than  the  originator 
of  the  slander.  It  may  also  be  objected,  that  to  have  allowed 
this  evidence  would  have  been  to  take  the  plaintiff  by  surprise. 
I  answer,  that,  in  slander,  the  plaintiff  must  come  prepared 
to  vindicate  the  general  tenor  of  his  conduct,  and  to  meet  all 
the  circumstances  connected  with  the  slander,  even  on  the 
general  issue.  So,  too,  in  actions  for  criminal  conversation* 
the  plaintiff  must  come  prepared,  on  the  general  issue,  to 
meet  imputations  upon  his  own  conduct  as  a  husband,  and 
that  of  his  wife  before  her  seduction.  In  the  present  case,  the 
circumstances  offered  to  be  proved  by  the  defendant  were  at 
proper  evidence  in  mitigation,  as  evidence  to  shew  any  other 
circumstances  attending  the  publication  of  the  slanderous 
words,  would  have  been ;  as  that  they  were  spoken  in  heat, 
in  a  quarrel  between  the  parties,  and  after  mutual  abuse ;  or 
the  like. 


Ml 


Leigh,  for  the  appellee.  Ever  since  the  case  of  Under- 
Wood  v.  Parks,  it  has  been  regarded  as  settled  law,  that, 
in  an  action  for  words,  the  defendant  cannot  prove  the  truth 
of  the  words,  in  mitigation  of  damages,  under  the  general 
issue.  There  are  various  matters,  more  properly  of  excuse 
than  of  justification,  that  may  be  either  specially  pleaded,  or 
proved  in  mitigation  under  the  general  issue ;  as  that  the  words 
were  spoken  by  the  defendant  as  counsel,  and  were  pertinent 
to  his  cause ;  or  were  spoken  in  confidence  ;  or  in  a  sense  not 
l  Wm$.     defamatory,  &c.  ( a. )  The  principle  on  which  such  matters 


n.U\.  i  CAitt.are  available  under  the  general  issue,  is,  that  while  they  fall 
stag.  487,  8  short  of  full  justification,  and  do  not  so  implicate  the  plaintiff's 
286, 7.  character,  as  that  he  ought  to  have  notice  of  the  defence,  in 

order  that  he  may  bring  proof  of  his  own  innocency,  they  tend 
to  acquit  the  defendant  of  malice :  what  extenuates  guilt  is 
allowed  to  mitigate  punishment.  There  is,  indeed,  one  autho- 
rity which  seems  to  go  farther ;  I  allude  to  Mr.  Wickham's  case 
oiKnobell  v.  Fuller,  where  Eyre,  C.  J.  said,  that  he  had  always 
understood  that,  in  an  action  for  words,  the  defendant  may, 
in  mitigation  of  damages,  give  any  evidence  short  of  such  as 
would  be  a  complete  defence  to  the  action,  had  justification 
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been  pleaded.  Bat  I  mwt  be  allowed  to  doubt  this  dictum  ;  Jawaat, 
because  I  can  dkcern  no  good  reason,  why  the  plaintiff  should  1  !  ' 
not  be 'apprised  by  special  plea,  of  any  ground*  of  suspicion 
intended  to  be  adduced  against  him,  that  he  may  come  pre- 
pared to  wipe  such  suspicion  off;  when  ii  is  admitted  he  must 
be  so  apprised  of  any  jvtfciotended  to  be  imputed  to  him,  that 
be  may  have  a  fair  opportunity  to  repel  such  imputation;  (a)(a)J^2^*' 
and  because  Jhis  was  only  a  nisi  prius  opinion,  never  review-  n.  d. 
ed  at  bar,  and  perhaps  loosely  reported  ;  as  Mr.  Peak*  has 
been  unable  to  find  a  single  other  case  that  goes  the  same 
length.  The  case  of  Mullet  v.  Huttm  surely  does  not  That 
ease  turns  entirely  upon  the  principle  of  that  class  of  cases,  in 
which  It  has  been  held,  that  if  the  publisher  or  a  libel,  or  of 
slanderous  words,  m  the  libel,  or  at  the  time  of  speaking  the 
words,  mention  his  authority,  or  name  his  author,  he  may 
prove  that  he  wrote  or  spoke  on  such  authority  in  mitigation, 
under  the  general  issue ;  because  that  evidence  discharges  him 
of  the  malice  of  originating  the  scandal.  "This  will  be  plain 
when  the  court  comes  to  examine  the  case ;  the  libeller  there, 
m  the  libel,  referred  to  a  paragraph  in  a  newspaper  by  quota- 
tion ;  and  the  judge  said  the  newspaper  referred  to  might  be 
shewn  in  mitigation  of  damages.  However,  taking  the  autho- 
rity ofRnobeU  v.  Fuller  ,\n  its  utmost  extent,  and  in  the  sense 
In  which  Mr.  Wiekham  takes  it ;— still,  the  only  principle  on 
which  a  defendant  may  avail  himself  of  grounds  of  suspicion 
in  mitigation,  is,  that  they  tend  to  acquit  him  of  malice  ;  and 
the  facts  proven,  must  amount  only  to  suspicion  of  the  guilt  im- 
puted to  the  plaintiff;  the  defendant  cannot  prove  the  very 
and  the  whole  feet,  on  which  he  thought  himself  justified  in 
applying  the  slanderous  epithet  to  the  plaintiff.  Now,  in 
the  principal  case,  the  evidence  offered  by  the  defendant, 
tended  rather  to  convict  him  of  malice  ;  of  inferring  a  crime 
against  his  neighbour  from  an  innocent  action  ;  and  though,  in 
truth,  it  was  an  aggravation  of  the  slander,  yet,  being  offered 
as  mitigation,  the  jury  might  have  been  misled  to  allow  it  that 
effect  In  Lee  v.  Tapscot  (b)  Pendleton,  Pres.  said— "  Illegal  (i)2lf«i. 
or  improper  evidence,  however  unimportant  it  may  be  to  the 
cause,  ought  never  to  be  confided  to  the  jury;  for,  if  it  should 
have  an  influence  on  their  minds,  it  will  mislead  them ;  and 
iTit  should  hare  none,  it  is  useless,  and  may  at  least  produce 
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Junriar,  perplexity."  Again,  the  evidence  offered  by  the  defendant 
1816.  would  have  amounted  to  direct  and  full  proof  of  every  /«* 
which  be  alledged  against  the  plaintiff;  for  it  is  plain,  that 
the  charge,  that  the  plaintiff  was  a  hog  thief,  was  the  defend- 
Ma7°-  ant's  inference  from  the  facts,  that  he  had  killed,  sotted,  and 
eaten  a  hog,  not  his  own ;  which  last  are  the  very  facts  he 
wanted  to  prove  in  mitigation.  Was  there,  then,  no  way  in 
which  the  defendant  might  have  been  led  into  (he  defence, 
which  this  proof  would  have  afforded,  if  indeed  it  had  been 
available  at  all  ?  He  might  have  pleaded  not  guilty  as  to  part, 
*nd  justification  as  to  the  residue,  or  not  guiliy  as  to  the  whole, 
and  justification  as  io  part  $  and  so  have  given  the  plaintiff  a 
fair  opportunity  to  disprove  or  explain  the  misconduct  imputed 

(«)  1  Wm.     to  him.  (a)    The  only  remaining  ground  on  which  the  evi- 

^J^f244'  dene©  can  be  deemed  admissible  in  mitigation,  is,  that  it 

proved  that  the  defendant  spoke  the  words  on  the  authority  of 

a  third  person.    But  that  were  no  excuse,  unless  he  also  proved, 

that,  at  the  time  he  spoke  the  defamatory  words,  he  named  hk 

(»)  7  T.  A.  17.  author  ;— David  v.  Lewis,  (b)    Nor  unless  he  spoke  only  the 
very  words  he  had  heard  from  another  i—Maitland  v.  Gold- 

(e)2JBoi«.426.  ney.  (c). 

Wickham,  in  reply.  It  is  objected  against  the  authority  of 
Knobell  v.  Fuller,  that  it  was  only  a  nisi  prius  decision,  and 
that  there  is  no  other  case  which  goes  the  same  length.  It 
was  forgotten,  that  Underwood  v.  Parks  was  also  a  nisi  prius 
case,  yet  its  authority  was  never  denied.  It  having  been 
shewn,  that  the  old  practice  was  to  allow  even  the  truth  of 
the  words  to  be  proved  in  mitigation,  under  the  general  issue, 
much  more  circumstances  of  suspicion  not  amounting  to  full 
justification ;  and  that  the  practice  was  only  so  far  changed,  as 
to  require,  that  the  truth,  if  relied  on,  should  be  specially 
pleaded,  leaving  the  practice  unaltered  in  the  other  respect ; 
it  lay  with  Mr.  Leigh  to  produce  authority  against  the  admit* 
•ibility  of  circumstances  of  suspicion  in  mitigation.  That  he 
mistakes  the  principle  on  which  the  case  of  Mullet  v.  Button 
turns,  is  evident  from  this,  that  a  reference  to  an  anonymous 
newspaper  paragraph,  could  not  have  pointed  out  to  the  plain- 
tiff the  original  author  of  the  scandal,  against  whom  he  might 
lay  his  action.      The  reason  why  the  defendant  is  not  bound 


fit  the  401ft  Year  of  the  Commonwealth. 


21 


Id  give  notice,  by  special  plea,  of  an  intention  to  re! j  on  cir- 
cusustanees  of  suspicion  in  his  defence,  is  obvious  :  a  special 
plea,  disclosing  circumstances  of  suspicion  only,  would  be  bad 
on  general  demurrer.  Neither  could  the  defendant  have 
pleaded  justification  as  to  the  words,  that  the  plamttff*  had 
killed,  salted  and  eaten  a  hog,  and  not  guilty  as  to  the  resi- 
due, (as  has  been  suggested ;)  because  the  former  words  are  only 
matter  of  inducement,  and  amount  not,  of  themselves,  to  any 
distinct  substantive  charge.  Such  a  plea  had  been  a  mere 
nullity.  I  still  insist,  that  the  malice  which  circulates,  is 
not  as  great  as  that  which  originates,  scandal ;  and  that  all  cir- 
cumstances, which  affect  the  question  of  malice,  are  properly 
matter  of  mitigation,  if  they  be  such  as  cannot  be  used  by  way 
of  justification.  Surely,  in  the  present  case,  the  defendant's 
guilt  had  been  much  less,  if  the  witness  had  communicated 
the  story  about  the  hog  to  him,  in  such  a  manner,  as  to  leave 
the  impression  on  his  mind,  that  the  witness  himself  suspected 
the  plaintiff  of  a  felony,  than  if  the  communication  bad  been 
00  made,  as  to  leave  the  contrary  impression.  Therefore,  the 
manner  in  which  the  communication  was  made  by  the  witness 
to  the  party,  was  proper  matter  for  the  consideration  of  the 
jury,  under  the  general  issue.  The  cases  of  Davis  v.  Lost*, 
and  Maxtland  v.  Qoldney,  came  on  upon  demurrers  to  special 
pleas  of  justification  :  they  only  decide,  that  the  matters  there 
pleaded,  were  not  bars  to  the  actions,  that  is,  not  full  justifi- 
cation t  but  they  do  not  decide,  that  the  same  matters  would 
have  been  unavailable,  if  offered  in  mitigation :  tbey  do  not, 
then,  touch  our  question. 

Per  Curiam.    Without  assigning  any  reasons,  Judgment 
affirmed. 


jAiroAav, 
1816. 


Bow  against  Adam's  Administrators. 


Argued  Dec*  in* 
beritb,  1815. 

William   Wilson  and  William   Hebbekt,    surviving    1.  Though  io- 
administrators    of   Robert    Adam  deceased,   brought    their  {^^p^ 

e/ course,  inac- 
tion* for  the  recovery  of  rent  io  arrear,  it  may  nevertheless  he  given  Wider  Hrcumsiimcu  to  he 
judged  of  by  the  jury ;  end,  in  case  of  a  general  verdict  allowing  Interest,  H  tball  be  intended 
that  sufficient  circumstances  es  iited  to  justify  the  allowance  thereot 
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December*  action  for  covenant  broken  against  Janet  Daw,  assignee  of 
J^^^,  P*ter  Daw,  in  the  Superior  Court  of  law  of  Loudoun  county. 
Tbe  declaration  waa  upon  an  indenture,  whereby  Robert 
Adam,  on  tbe  J  3th  of  December,  1785,  demised  to  Peter 
Daw,  his  heirs  and  assigns  forever,  five  tracts  of  land ; — the 
said  Peter  yielding  and  paying  for  the  same,  to  the  said 
Robert,  his  heirs  and  assigns,  certain  rents,  therein  reserved, 
on  the  days  and  years  therein  appointed  The  breach  assign- 
ed was,  that,  after  the  death  of  tbe  said  Robert  Adam,  and 
after  the  said  Peter  Daw  bad  conveyed  tbe  lands  in  question 
to  the  defendant,  she  failed  to  pay  to  the  plaintiffs  the  rents 
which  became  due  for  tbe  years  ending  on  the  25th  days  of 
December,  in  the  years  1804  and  1805. 

Issue  being  joined  on  tbe  plea  of  covenants  performed,  the 
jury  found  for  the  plaintiff's,  and  assessed  their  damages  to  the 
sum  of  $1110  67  cents,  whereof  $800,  the  principal  sum  due, 
Was  to  bear  interest  from  the  1st  day  of  April  1813,  until  paid, 
at  five  per  centum  per  annum; w  if  the  court  should  be  of  opin- 
"  ion  that  it  was  competent  for  the  jury  to  allow  interest  on 
*  tbe  payments  reserved  under  the  indenture ;  there  having 
"  always  been  effects  on  the  premises  charged,  liable  to  dis-  * 
"  tress,  sufficient  to  have  satisfied  the  said  payments  ;  and  tbe 
"  said  payments  having  been  demanded  by  the  plaintiffs  of 
"  the  defendant,  and  not  having  been  satisfied.  If  the  court 
"  should  be  of  opinion  that,  under*  the  above  circumstances,  it 
"  was  not  competent  for  the  jury  to  allow  interest  on  the 
"  said  payments  reversed  as  aforesaid,  they  then  assessed  tbe 
"  plaintiff's  damages  to  eight  hundred  dollars." 

The  Superior  Court  of  law  entered  judgment  for  the 
$1110  67  cents,  with  interest  as  above  mentioned;  from 
which  the  defendant  appealed. 

Saturday,  January  21th,  1816,  Judge  Roane  pronounced 
the  court's  opinion,  with  an  observation  of  his  own  subjoin- 
ed, as  follows : — 

%  Bat  if  the  jury  state  the  drcomstanees  in  a  special  verdict,  the  court  should  disallow  the 
interest,  if  under  those  circumstances,  it  ought  not  to  be  allowed. 

3.  Interest  on  rents  in  arrear  ought  not  to  be  allowed,  the  circiimstances  being  that  there 
always  were  effects  on  the  premises,  liable  to  distress,  sufficient  to  have  satisfied  the  rents,  whkh 
were  not  paid,  though  demanded  by  the  landlord. 

•••S"> &«*•▼.  *»*/  and  Afertwi  v.  Wilton,  3  17.  and  if.  463~479. 
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"  The  court  ie  ofopinioo,  that  although  interest  ought  not  Dicbmbkr, 
"  to  be  given,  as  ef  course,  in  actions  for  the  recovery  of  rent  * 

u  in  arrear,  it  may  nevertheless  be  given  under  circumstances  to 
«  be  judged  of  by  the i  jusy ;  and  that,  in  ease  of  a  general  ver- 
•*  diet  allowing  interest,  it  shall  be  intended  that  sufficient  cir* 
"  cumstanees  existed  to  justify  the  allowance  thereof. — The 
"  court  is  further  of  opinion  that  the  circumstances  stated  to  the 
"  court  in  this  case  by  the  jury  are  not  sufficient  to  justify  the 
"  verdict,  so  far  as  it  allows  interest ;  and  that,  therefore,  the 
u  appellee  should  only  recover  the  principal  sum  found  by  the 
"jury.  The  Judgment  is  therefore  to  be  reversed,  and  en- 
"  tared  for  the  principal  sum.  I  will  take  the  liberty  to  add, 
"  (speaking  for  myself  only,)  that,  while  I  concur  in  the  above 
"  judgment  in  every  other  point,  I  doubt,  as  at  present  advis- 
"  ed,  whether  the  sufficiency  of  these  circumstances,  to  justify 
"  a  refusal  of  the  interest,  ought  not  to  be  left  to  the  jury  in  ex- 
w  elusion  of  the  power  of  the  court,  under  the  spirit  of  the  deci- 
«  sionof  this  court  in  the  case  of  M'Cafl  v.  Turner."  (a)         («)i  CsH  133. 


Moseley  against  Jones.  Ar$&iym?f 

THE  appellee  William  Jones,  jr.  brought  an  action  of  assump*  .  l.  In  the  ac- 
stt  against  Arthur  Moseley  trustee  for  A.  Jones,  on  a  written  J^^^cm^ 
agreement,  dated  the  13th  of  October  1807,  "  by  which  ^  jj53^  SSfS 
"  defendant  promised  to  return  to  the  plaintiff,  on  or  before  the  the  declaration, 
«  1st  of  January  1811,  S5\  barrels  of  corn,  with  interest,  also^™^^' 
"  to  pay  bim  the  sum  of  1 1/.  8*.  Id.  with  interest  from  the  14th  ^P0^^^ 
"  January  1806,  on  or  before  the  1st  day  of  January  1811. "a  mitten  agree- 
No  consideration  for  the  promise  was  set  forth  in  the  declara-™^v  £**£ 
tion.     The  defendant  pleaded  non  assumpsit,  and,  (after  the  Young  ft  Hyde, 
verdict  for  the  plaintiff  for  65/.  %s.  Id.  damages,)  moved  io  arrest 3  Mun/'  55° 
of  jodgment,  on  the  ground  that  the  declaration  was  defective 
hi  not  stating  a  sufficient  consideration  and  promise ;  which 
motion  being  overruled  by  the  court,  and  judgment  rendered 
according  to  the  verdict,  he  appealed  to  this  court. 

The  case  was  submitted  by  the  appellant's  counsel ;  no 
counsel  appearing  for  the  appellee. 
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January,  Monday,  January  29ft,  1816,  Judge  Roane  pronounced  the 
court's  opioion  that  the  judgment  was  erroneous,  there  being 
no  consideration  laid  in  the  declaration. 

Judgment  reversed,  and  entered  that  the  appellee  take 
nothing,  &c* 


A2Kh!  me"7  Dunbar  against  Beale. 

1.  If  the  cue  IN  an  action  tot  assumpsit,  in  the  county  court  of  Fair* 
the  paityg*teo?"tar»  for  goods  sold  and  delivered,  &e.  (the  declaration  eon- 
re^evkTm,r  taining  also  a  count  upon  an  insimul  computassent,  and  the  plea 
the  court  may  being  nan  assumpsit,)  the  plaintiff  proved,  by  a  single  witness, 
theTtheV^J*  "  thmt  Bome  time  *%°>  (tbe  precise  time  he  did  not  recollect, 
tojoio.  4**|ee  «  he  met  with  the  defendant,  in  the  court  bouse  yard,  on  a  court 
ton  v.  Finch!  1 "  day,  and  called  upon  him  to  execute  his  bond  to  the  plaintiff, 
Wa*.  £u.      «  for  a  |arge  accouot?  amounting  to  about  12CJ. ;  to  which  the 

2.  What  eri-"  defendant  replied,  that  he  expected  to  receive  some  money, 
deot  to  establish"  'op  'an^  which  be  had  sold,  in  about  six  weeks,  when  he 

m™tCofTnddg  "  W°Uld   %°  dOWD  t0  tlie  P,aintiff  and  ,ettle  tbe   accoQnt  With 

promise'to  pay, «'  him,  and  would  pay  it  off.    The  witness  believed  that  he 

20QDt  7  M*     u  showed  the  defendant  the  account,  (but  of  this  he  was  not 

"  certain,)  and  that  the  defendant  did  not  then  examine  the  ac- 

"  cooot,  (which  was  composed  of  a  large  number  of  items,) 

u  but  made  no  exceptions  to  it." 

This  being  all  the  evidence  exhibited  to  the  jury,  the  defend- 
ant offered  a  demurrer  to  the  evidence,  in  which  the  plaintiff  re- 
fused to  join  ;  whereupon  the  defendant  by  his  counsel  moved 
the  court  to  compel  him  to  do  so,  which  motion  was  overruled 
by  the  court,  upon  the  ground  that  the  "  matter  offered  in  evi- 
"  deuce  in  manner  aforesaid,  was  too  plain"  The  defendant 
excepted  to  the  court's  opinion,  and,  a  verdict  being  found  and 
judgment  rendered  against  him,  appealed  to  the  Superior 
Court  of  law.  The  judgment  was  there  reversed,  and  the  ver- 
dict set  aside,  with  a  direction  that  the  plaintiff  do  join  in  the 
demurrer.  By  consent  of  parties,  the  cause  was  retained  In  that 
court  for  farther  proceedings ;  and,  the  demurrer  to  the  evi- 
dence being  argued,  judgment  was  pronounced  in  favour  of  the 
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defendant,  "  that  the  piantiff  take  nothing,"  Ac. ;  from  which    Jasnuair, 
judgment,  the  piantiff  appealed  to  this  court  }1*^L 

Monday,  January  29th,  1816,  Judge  Roane  pronounced  the 
court's  opinion,  that  both  Ibe  judgments  of  the  Superior  Court 
of  law  be  reversed,  and  that  of  the  county  court  affirmed. 


Taylor  against  Ficklin  &  others.  *Al£i4, 

1815. 

Benjamin  Ficklin,   being  employed  by    William  Oden9^£*™£* 
as  his  agent,  to  collect  a  debt  from  Beverly  R.  Waggoner,  took  emoted  a  coa- 
a  bill  penal  for  the  same,  amounting  to  $257,30  cents  payable  STJJJmw/S 
to  himself.     Oden  assigned  to  Benjamin  Bolts,  for  valuable  con-  wast,  for  nay* 
sideration,  "  the  debt  due  to  him  from  Waggoner,  or  Ficklin,  as  debt*  in  tbeSt 
**  the  case  might  be,  to  secure  which  a  bond  was  given  by  Wag  -  Jjjj*^  'j^f^, 
"  goner  to  Ficklin,99  authorising  Mr.  Bolts  "  to  use  his  name  at  nog  life  w  the 
"  his  pleasure  in  the  recovery  ;w  "  but  he  (the  assignor)  was  not  Se^«rd*t?for 
*•  to  be  answerable  for  the  insolvency  of  the  debtor.'*  Botts  after-  tte  benefit  of  bit 
wards  assigned  the  same  bill  penal  to  Thomas  Taylor  for  valu-  tied)  without 
able  consideration.   Waggoner,  the  debtor,  after  executing  the  J^ll^ff" 
bill  penal,  made  a  deed  of  trust  conveying  all  his  property,  real  •<*"  the  date  of 
and  personal,  to  John  Gibson,  sen.  for  payment  of  his  debts  in  JJJ^ .  andoo 
the  first  place,  for  his  own  support  duriog  life  in  the  •wond»Jte7SJoollSss. 
and,  afterwards  for  the  benefit  of  bis  wife,  &c. ;  which  deedtate.  it  was 
was  duly  recorded.     Before  the  date  of  that  deed,  Ficklin*^%\g** 
bought  a  tract  of  land  of  Waggoner,  whereupon  they  entered  bond  wm  not  rt» 
into  articles  of  agreement,  binding  the  purchaser  to  pay  a  remedy  at  law 
part  of  the  purchase  money  when  a  deed  should  te  made  him,  ^J^'^jj?**' 
and  the  balance  in  two  annual  payihents.  without  bring* 

A  bill  was  filed  by  Taylor,  assignee  as  aforesaid,  in  the  Su-  a^aw^m^ht 

perior  Court  of  Chancery  for  the  Richmond  district,  •«•*»•*  jjjj  gJ^JI 

Gibson  the  trustee,  Margaret  Waggoner  and  her  infant  daugh»ereeofasale 

ter  his  cestuy  que  trusts,  and  Ficklin  Odin  and  Botts  defendants ;  *  [j£  KJS^JJ 

setting  forth  tbe  circumstances  above  mentioned,  and  also  that  thitr?,l*ev 

case,  if  tbe 
fund  in  tbe  poawwi  of  the  truttee  prove  insufficient,  tbe  plaintiff  in  equity  may  recover  the  balance 
of  Disclaim  from  a  debtor  of  the  obligor ;  and,  in  default  of  both  these  fundi  in  whole  or  in  part, 


be  may  proceed  against  the  assignor. 
3.  And,  U  teems,  that  all  the  person 
tice  in  one  suit,  and  make  a  full  end  of  tbe  whole  controversy. 

VOIi.    V. 


3.  And,  U  teems,  that  all  the  persons  concerned  being  made  parties,  the  court  may  do  complete  Jua- 
fultei 
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Maicv*  Waggoner  the  debtor  bad  died,  without  any  will  or  estate  ae- 
2*1^  quired  after  the  execution  of  the  said  trust  deed,  and  no  per- 
son had  administered  on  his  estate ;  tbat  possession  of  the  laud 
purchased  by  Ficklin  was  delivered  to  him  at  the  time  of  exe- 
1  cuting  the  articles  of  agreement  between  him  and  Waggoner  ; 
but,  before  he  tendered  a  deed  to  Waggoner,  the  latter  died ; 
and  so  the  said  Ficklin  had  ever  since  held  the  property  and 
enjoyed  it,  without  a  deed,  and /without  applying  to  the  trustee 
for  one.  The  plaintiff  therefore  prayed  that  the  said  Gibson 
be  decreed  to  execute  a  deed  to  Ficklin,  and  that  he  be  decreed 
to  pay  to  the  plantiff  the  amount  of  his  claim  with  interest ; 
or,  if  that  resource  should  fail,  that  then  the  said  trustee  be 
compelled  to  execute  his  said  trust,  by  the  sale  of  so  much  as 
would  pay  the  same;  and for  such  other  relief  as  the  nature  of 
bis  case  might  require. 

The  defendants,  by  their  several  answers,  admitted  the  al- 
legations in  the  bill ;  except  that  nothing  was  said  in  Ficklin's 
answer  concerning  bis  being  in  possession  of  the  land ;  which 
fact  he  neither  admitted,  nor  denied,  though  charged  expressly 
in  the  bill.  He  contended  that,  as  no  deed  bad  ever  been 
made  him,  he  was  not  bound  to  pay  any  intent  on  the  pur 
chase  money ;  while  Gibson,  in  his  answer,  insisted  that  Fick- 
Un  having  been  in  possession  from  the  date  of  the  contract,  en- 
joying the  profits  without  paying  the  purchase  money,  ought 
to  be  compelled  to  pay  interest  upon  it.  • 

Chancellor  Tayloe,  "  not  discerning  bow  the  plaintiff  can 
"  be  interested  in  obtaining  a  deed  for  the  defendant,  Benjamin 
"  Ficklin,  for  the  land  sold  to  him  by  Beverly  R.  Waggoner  as 
"  appears  by  their  agreeqpnt  of  the  17th  of  July  1807,  among 
"  the  exhibits  aforesaid,  nor  why  the  plaintiff  should  come  into 
"  this  court,  as  the  said  Benjamin  Bolts  is  the  only  person 
"  named  in  the  transaction  tbat  is  liable  to  him  for  the  non 
"  payment  of  the  assigned  bond  in  the  bill  mentioned,"  there- 
"fore  adjudged,  ordered  and  decreed,  that  the  bill  be  dismissed 
"  with  costs. 

From  this  decree  the  plaintiff  appealed. 

Wirt  for  the  appellant. 

Williams  for  the  appellee,  Ficklin. 
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February  1st,  181  i.  Judge  Route  pronounced  the  court'*     Much, 
opinion.  ,816' 

The  court  it  of  opinion  that  the  decree  of  the  chancellor, 
dismissing  the  bill  of  the  appellant,  it  erroneous,  and  should  be 
reversed  with  costs ;  and  this  court  proceeding,  <fcc.  it  is  fa* 
tber  decreed  and  ordered,  that  tbe  appellee,  John  Gibson,  pay  to 
the  appellant,  out  of  the  trust  subject  in  his  bands,  in  the  pro- 
ceedings mentioned,  tbe  principal  sum  and  interest  claimed  by 
the  bill,  with  the  costs  in  the  Court  of  Chancery;  and  that 
the  said  trustee  shall,  if  necessary,  sell  as  much  thereof,  09 
reasonable  notice,  as  may  be  sufficient  to  satisfy  the  same. 
The  court  is  also  of  opinion,  and  hereby  decrees,  that,  in  de- 
fault of  the  other  part  of  the  said  trust  fund,  the  appellant 
may,  by  causing  tbe  appellees  to  interplead,  or  otherwise, 
proceed  against  the  appellee  Ficklin,  to  recover  so  much  of  his 
debt  as  may  be  unpaid  from  the  trust  fund  aforesaid ;  and,  in 
default  of  both  these  funds,  either  in  the  whole  or  in  part,  that 
he  shall  have  like  liberty  to  proceed  against  the  representatives 
of  Benjamin  Botts.  And  the  cause  is  remanded  to  tbe  Court 
of  Chancery  to  be  proceeded  in  pursuant  to  the  principles  of 
this  decree. 


Buster  against  Ruffner.  "tfwia^ 

THE  appellee  brought  an  actioo  of  assumpsit  against  the^'J^ff^t. 
appellant  in  the  Supreme  Court  of  Kanarvkn  county.  Tbe  nt  io  tbe  6uoe- 
declaration  began  with  the  words,  "  Virginia,  Mason  county,  county,  the  de- 
"to  wit,  Joseph  Ruffner  complains  of  Claudius  Buster ;  in  cus- ?l*^l£^uoF 
"  tody,  &c.  for  that  whereas  the  said  Claudius,  (o  wit,  on  the  a  difierent  couo- 
-  1st  day  of  January  1812,  at  the  county  aforesaid,  was  In-g'JSteSStfS 
"  debted  to  the  said  Joseph,  &c." ;  in  the  usual  form ;  containing  «"»  of  »cti<" 

A,  ,  .    .  p  ,    "  arose  within  tbe 

three   counts,    vis.   one,  in  general  terms,  for  money  had  jurisdiction  of 
and  received  by  the  defendant,  to  and  for  the  use  of  the  plain-  ^^J^ 
tiff1;  another,  more  specially,  for  money  had  and  received,  in  in  arrest  of  jodg. 
like  manner,  for  the  sale  of  a  negro  man  slave,  the  property  of  ^riervfiu  v.  * 
the  plaintiff;  and  another  upon  a  quantum  valebat  for  the  price  ffifo?  H'  * 

2.  A  general 
verdict  ia  ammrndt,  assessing  entire  damages,  on  metal  counts,  none  of  which  are  defective,  is  not 
•momrn.  #%  See  Txdfs  Pr.  801—2.— Lfcytf  v.  Merris,  fh'tbt,  443,  awl  fiev'4.  CwU%  Ut  vol. 
th.  76,#ec38,/.  11*. 
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FuBRUAftT,  of  a  negro  man  slave  sold  and  delivered  by  the  plantiff  to  the 


1816 


defendant.  .  On  the  plea  of  non  assumpsit,  a  general  verdict 
was  found  for  the  plantiff,  entire  damages  being  assessed: 
whereupon,  the  defendant  filed  errors  in  arrest  of  judgment ; 
to  wit,  "  that  the  declaration  is  filed  as  in  the  county  of  Ma- 
"son,  and  there  is  no  jurisdiction  given  to  this  court  in  said 
**  declaration ;  that  there  are  two  counts,  and  a  verdict  re- 
"  turned  for  three  hundred  dollars,  without  designating  oo 
"  which  of  the  counts  the  jury  found."  The  Superior  Court 
(entered  judgment  for  the  plaintiff  according  to  the  verdict ; 
which  judgment  was  affirmed  by  the  Court  of  Appeals,  on  the 
2d  of  February,  1816. 


Febiwye,  Tboroas  against  Soper. 

intheA«ieo?aii     ,N  an  action  of  detinue  for  sundry  slaves,   the  plaintiff 

absolute  deed  of  John  Soper  offered  in  evidence,  in  support  of  the  issue  joined 

thegrantoM-e-  on  Dl8   Part*  an   absolute  deed,  duly  recorded,  from  James 

5^Dij°  P£Me*'  Thomas,  sen.  (of  whose  estate  the  defendant  Joel  Thomas  was 

•km  after  the         ...  * 

execution  and    administrator,)  to  himself,  of  the  slaves  in  question :  where- 

ISS^iShdled UP°0' the  defendant  offered  to  impeach  the  validity  of  the  said 

Si  to  be  regarded  deed,  as  fraudulent  and  without  good  or  valuable  consideration, 

and  void  as  to    by  testimony,  first  that  James  Thomas  the  vendor  held  the 

•uoemartparw  P088688"^  of  all  the  negroes  in  the  declaration  mentioned  from 

ctaierf,  yet  the  the  time  of  executing  the  said  deed  to  that  of  his  death ;  se- 

to^  and  euro*  condly,  that  Joel  Thomas  the  defendant,  qualified  as  one  of  the 

be  impeached,    administrators  of  the  said  James  and  that  the  negroes  in  the 

at  between  the  0  & 

craniorand       declaration  mentioned,  came  to  his  possession  as  administrator 

SenMwpreteo*  °f  *ne  8a,c*  ■fa'***  Thomas  ;  after  which  the  defendant  offered 

toUm.  •%S«e  to  prove  that  executions  against  the  estate  of  the  said  James 

Dttuale,  2  "      TTiomas  had  been  returned,  by  the  sheriff,  "  that  there  were  no 

G?fi.  IfJiUy,"  Sood8  and  cnattel8  of  tne  intestate  to  be  found  in  his  baili- 

tWd.M3.-flo-'**  wick;"  to  the  admission  of  which  parol  proof,  the  plantiff, 

sifyn/.  l.      'Dy  n>8  counsel  objected,  and  the  court  sustained  the  objection. 

The  defendant  then  moved  the  court  to  instruct  the  jury  that 

the  said  deed  was  fraudulent  as  aforesaid ;  which  ^instruction 

the  court  refused  to  give,  and  instructed  the  jury  that,  u  although 

*'  in  the  case  of  an  absolute  deed  for  negroes,  where  the  vendor 
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<c  remains  in  possession  after  tbe  execution  and  recording  the  Fimcaet, 
"  same,  such  deed,  as  to  creditors  and  subsequent  purchasers,  is  If  ^ 
"  to  be  regarded  as  fraudulent  and  void ;  yet,  as  between  the 
"  vendor  and  vendee,  and  their  immediate  representatives,  it 
"  was  obligatory,,  and  could  not  be  impeached  by  the  testimo- 
"  ny  offered  by  the  defendant  as  administrator  of  the  grantor, 
"  which  defendant  was  not  himBelf  a  creditor."  To  this  opinion 
of  the  court,  a  bill  of  exceptions  was  filed;  and,  a  verdict  be- 
ing found,  and  judgment  rendered  for  tbe  plaintiff,  the  defend- 
ant appealed  to  this  court,  which,  on  the  Oth  of  February, 
1S16,  affirmed  the  judgment. 


\ 

Situs's  administrator  against  Lewis's  executor   February  7th, 
and  others. 

UPON  an  appeal  from  a  decree  of  the  Superior  Court  of    i.  a  parche*. 
Cbancery  for  the  Richmond  District.  ZfhSdk  tfa* 

The  bill  was  filed  in  the  late  High  Court  of  Chancery,  by  contract  tomako 
Jesse  Sims  against  John  Lewis,  acting  executor  of  tbe  last wlt^ropriety 
-will  and  testament  of  Warner  Lewis  the  younger,  deceased,  °**J  J°to  • 
tbe  aaid  John  Lewis  and  Wilson  C.  Nicholas  trustees  in  a  fcr  pecuniary 
deed   executed  by  the   said  Warner  in  his   life  time,  •DdjJJJJJJ^^ 
Courtney  Lewis  his  widow,  and  Courtney  Lewis  the  younger  ceedio*  at  taw 
and  Elizabeth  Lewis  his  children  j  the  said  deed  of  trust  be-fUoce;— ifthe 
ing  executed  for  the  purpose  of  paying  his  lawful  debts,  and,  JS^JU^JJ' 
after  paying  the  same,  of  making  provision  for  the  said  widow  property  in 

■     ...  ,  trust,  whereby 

and  children.  then  mighi  ^  a 

The  object  of  the  bill  was  to  obtain  satisfaction  for  an  al  *«wliy '?  jo- 

taming  satisfac* 

Ieged  failure  on  the  part  of  the  said  Warner  Lewis  to  make  tioo  of  bit  jodg- 
a  good  title  to  certain  lands,  situate  on  the  north  west  of  the™*^1™^ 
river  Ohio,  which  he  sold  to  a  certain  John  B.  Armistcad,  of  vendor,  or  bis 
whom  the  plaintiff  purchased,  and  afterwards  obtaiued  from  tative,  together" 
the  said  Warner  Lewis  a  bond  to  make   him  a  title.— The  with  the  trustees 

and  catujfi  qut 

plaintiff  prayed  a  decree  for  the  full  value  of  the  lands  with  trust*,  being 
interest ; — for  a  sale  of  the  trust  property  to  satisfy  the  same,  [o^wu?  Mtl 
with  the  costs  of  this  suit;— and  for  such  other  and  further    *■  Intach 

case,  the  pro- 
ceeding in  equi- 
ty m  proper,  alto  becaate  it  avoids  circuity  of  action,  and  tbe  court  has  tbe  power  of  directing  an 
ianoe  to  try  by  a  jury  tbe  justice  of  tbe  plaintiff'!  claim. 

3.  Where  a  plaintiff'  in  equity  suet  to  take  advantage  of  a  contract  found  to  be  fraudulent,  he 
if  not  to  be  sustained  even  to  recover  bock  money  paid  on  men  contract!  bat  ought  to  be  left  to 
whatever  reaedy  he  may  hare  at  law. 
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Fibruhv,  relief  at  should  be  consistent  with  equity,  and  the  nature  of 
* 8  *  °*      hit  -case  might  require. 

K^?0^/     The  defendant  John  Lewis,  by  bit  answer,  insisted  that  the 
m*  V    *'  contract  original!/  made  between  John  B.  Armistead  and 

twlid  <3££  W*™*  !****  WM  obtained  by  fraud  on  the  part  of  the  former, 
in  taking  advantage  of  the  latter,  when  intoxicated  and  incar 
pable  of  business;  and  that  said  Warner  was,  in  like  manner, 
fraudulently  and  deceitfully  induced  by  the  said  John  B.  Amis* 
tead  to  execute  the  title  bond  mentioned  in  the  bill.— He 
therefore  prayed,  that  all  bonds,  deeds  and  con  venanti,  relating 
to  the  premises,  be  set  aside. 

Sundry  depositions  were  taken  on  both  sides,  the  general 
tendency  of  which  was  to  support  the  allegations  in  the 
answer. 

On  the  14th  of  March,  1806,  the  cause  came  on  to  be  heard, 
when  Chancellor  Wythe  directed,  "  that  a  jury  be  empan- 
"  nelled  to  inquire  and  say,  not  what  is  the  value  of  the  land 
"in  the  bill  mentioned,  to  which  value  the  plaintiff  suppoaeth 
"  himself  entitled,  but  whet  damage  the  plaintiff  hath  sustained 
"  by  breach  of  the  condition  of  the  bond,  or  obligation,  of 
"  Warner  Lends  among  the  exhibits ;  and  whether  both  the 
"  deed  for  the  land  in  controversy  to  Jetm  B.  Armistead,  and 
"  the  bond  given  for  the  conveyance  to  Jesse  Sims  by  Warner 
"  Lewis,  or  either  of  them,  were  not  obtained  by  fraud,  or  by 
"  an  improper  advantage  taken  of  the  situation  of  the  said 
"  Warner  Lends ;  and  that  the  said  jury's  inquisition  and  ver- 
"  diet  be  certified,  Arc." 

In  obedience  to  this  order  a  verdict  was  found,  and  certi- 
fied to  the  Court  of  Chancery,  "  that  the  deed  {if  there  ever 
"  was  one)  to  J.  B.  Armistead,  as  well  as  the  bond  of  convey- 
"  ance  to  Jesse  Sims,  were  obtained  by  taking  an  improper  ad- 
w  vantage  of  the  said  Warner  Ijewis's  situation." 

Chancellor  Tayloe,  afterwards,  "  being  of  opinion  that  the 
"  deed  of  trust  in  the  bill  mentioned,  can  in  no  manner  af- 
"  feet  the  plaintiff's  remedy  at  law  upon  the  bond  of  the  4th 
uof  August,  1707,"  dismissed  the  bill,  *  without  prejudice  to 
"any  remedy  at  top":— from  which  decree  the  plaintiff 
appealed. 

February  7tb,  1516,  Judge  Roane  pronounced  the  court's 
opinion. 


In  the  4Qik  Yemr  of  the  Commonwealth.  31 

This  court  is  of  opinion  that  (be  original  contract  of  tale  Fibeuaet, 
by  Werner  Lewie  to  J.  B.  Armktoai  of  the  land  in  cootro-       18,6< 
veny,  as  well  as  the  bond  given  by  the  former  lo  Jesse  Sims,  ^^^^ 
If  impeached  of  fraud  by  the  answer  of  the  appellee  John         ▼. 
£***#,  and  pat  in  issue  by  the  parties ;— that  the  issue  direct-  $Z^£££ 
ed  an  this  case  extends  as  well  to  the  one  transaction  as  to 
the  other;  and  that  the  finding  of  the  jury  under  that  issue, 
taken  in  connexion  with  the  pleadings  and  facts  proved  in  the 
cause,  is  sufficient  to  justify  a  decree  setting  aside  both  con- 
tracts; more  especially,  as  that  verdict  is  supported  by  the 
evidence  in  the  cause,  and  may  have  been  founded,  in  part, 
on  evidence  not  spread  upon  the  record. 

The  court  is  farther  of  opinion,  that  the  appellant's  intes- 
tate Shms  came  properly  into  a  Coart  of  Eqttity,  instead  of 
proceeding  at  Jaw,  in  the  first  instance,  for  damages?— on  the 
ground  that  ff earner  Lewis  had  conveyed  away  his  properly  in 
trust,  whereby  there  might  be  a  difficulty  in  obtaining  satisfac- 
tion of  his  judgment  when  recovered ;  and  that  there  is  no 
objection  to  the  proceeding*  as  he  included  the  executor  of 
the  said  Warner,  as  a  defendant,  who  was  competent  to  con- 
test the  justice  of  the  claim;  and  that  this  proceeding,  while  it 
avoids  a  circuity  of  action,  obviates  the  objection,  which 
etroagty  exists,  in  favour  of  the  preference  of  jury  trial,  in 
consequence  of  the  power  of  the  Court  of  Chancery  to  have 
the  justice  of  the  debt  tried  by  an  issue,  as  was  done  in  the 
case  before  us. 

The  court  is  farther  of  opinion  that,  as  both  the  transac- 
tions aforesaid  have  been  found  to  have  been  made  under  cir- 
cumstances of  imposition  sufficient  to  set  aside  and  vacate  the 
name  in  a  Court  of  Equity,  the  appellant  ought  not,  when 
coming  into  that  court  as  a  p lainliff,  to  be  sustained  even  to 
recover  back  money  paid  under  either  of  the  said  contracts ; 
hat  that,  if  he  has  any  right  thereto,  he  ought  to  be  left  at  law 
to  recover  the  same. 
On  these  grounds  the  decree  is  affirmed. 
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[7th»  .  Carrington  against  Andersqn. 
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1  By  virtue       THE  declaration,  in  this  case,  being  founded  on  an  act  of 
of  tbe  act  of  '  a 

Assembly  coor    Assembly  of  considerable  importance,  and  having  stood  the 

5K  widths  te8t  <*  the  Coart  of  Appeals,  it  may  be  useful  to  many  prac- 
iaoa  ffwIMTf  titioners  of  law  to  insert  it  entire  : — 

Code,  *d  vol.*  p.  "  Cumberland  county,  to  wit ; — CodringUm  Carrington,  late 
MvSS&T*"  sheriff  <*  Cumberland,  who  sues  for  the  benefit  of  John 
property  sold  "  Hudson,  complains  of  Francis  Anderson  and  John  Ballon,  de- 
iSrnl^ZnnT" fen*»ts,  in  custody,  &c.  of  a  plea  that  they  render  to  him 
3d  h0  HCtiS  "thc  flunl  °rone  hundred  pounds,  which  they  to  the  plaintiff 
bond  of  indem*  u  owe,  and  from  him  unjustly  detain ;  for  that,  whereas,  by 
SL^oDftheihe."ai1  act  of  lbe  General  Assembly  of  Virginia,  passed  the 
riffor  other  of.  "8th  day  of  February,  1808,  entitled,  *an  act  concerning 
^^^t^^eriffs,9  it  is  enacted  that,  if  any  sheriff  or  other  officer 
out  proving  that  u  f  na||  |ev.  ao  cxecut|on  on  property,  and  a  doubt  shall  arise 

any  damage  hai  , 

been  roitained  "  whether  the  right  of  such  property  is  in  the  debtor,  or  not, 
%WThe^u-<,,uch  •'"riff™  other  officer  may  apply  to  the  plaintiff,  his 
ty sheriff,  who  "attorney,  or  agent,  for  his  bond,  with  good  security,  for  in- 
ty  under Uteex- "  demnification  for  the  sale  of  the  property  seized  ;  and,  also 
c^etert  wu.8  "  b*  the  Mid  act»  amon8  othcr  things,  it  is  enacted,  that  any 
nets,  in  an  ac-  « person  claiming  such  property  may,  in  the  name  of  such 
of  the  high  the-  "  officer,  prosecute  his  suit  on  the  bond,  and  recover  such  da- 
bwad^Sndem-  <'maSes  M  the  jury  may  assess;  and  whereas  the  said  Ballon, 
oity,  to  prove    "  on  the  day  of  in  the  year  1808,  had  deliver- 

pro^rtyawMth<k<*ed   a  certain   writ  of  execution,  called  a  fieri  facias,  to 
that  of  the  per.  "Samuel  Hobson,  who  was  then  and  there  duputy  sheriff  t>f 
wbom&eexe-  " the  8aid  plaintiff,  which  execution  was  to  be  levied  of  the 
cutjonwaj        "goods  and  chattels  of  a  certain  Thomas  Hudson;  and  the 
"  said  Samuel  Hobson  having  levied  tbe  said  execution  on  a 
"  horse  ; — and  the  said  John  Hudson  having,  on  the        day 
"of  in   the  year  1808,  set  up  a  claim  to  the  said 

"horse,  whereby  a  doubt  arose  whether  the  right  of  such 
"  horse  was  in  the  said  Thomas  Hudson,  or  tbe  said  John  Hud* 
"  son ;  and  the  said  Samuel,  as  deputy  sheriff,  having  re- 
"  quired  bond  and  security,  of  the  said  John  Ballow,  for  in- 
demnification for  the  sale  of  the  said  horse  so  seised;  the 
"  said  defendants,  on  tbe  14th  day  of  April,  1808,  in  tbe  same 
"  county,  by  their  writing  obligatory,  sealed  with  their  seals, 
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iC  and  to  the  court  now  shewn,  bound  themselves  to  pay  all  Fibivaet, 

"  costs  and  damages,  wider  the  penaltj  of  one  hundred  pounds;      ^^ 

"and  the  pUintiff  saitb,  the  said  horse  was  in  fact  the  horse ' 

14  and  true  properly  of  the  said  John  Hudson,  and  was  not  lia- 

"  ble  to  be  sold  under  the  said  execution,  which  the  said  de- 

"  fendaots  caused  the  said  deputy  to  do,  by  entering  into  the 

"  said  bond;  whereby  the  defendants  became  bound  to  pay 

"  soch  damages  as  the  jury  should  assess;  and  the  plaintiff 

"  aaith,  that  (lie  said  horse  was  worth,  and  the  said  defend* 

"  ants  are  liable  to  pay  to  the  said  plaintiff,  for  the  said  John 

"  Hudson,  the,  sum  of  one  hundred  dollars,-— of  which  the  oV 

14  fendanti  had  notice ;  yet  the  defendants  to  the  plaintiff 

"  hare  refused  to  pay  the  said  one  hundred  dollars,  either  to 

"  the  plaintiff  or  to  the  said  John  Hudson,  although  often  re- 

"  quired;  and  so  the  defendants  became  bound  to  pay  to  the 

"  plaintiff  the  said  sum  of  one  hundred  dollars ;  yet  the  said 

"  defendant*  bate  not  paid  to  him  the  said  sum,  but  the  same 

"  to  pay  to  the  plaintiff  have  refused,  although  often  required, 

"  and  still  do  refuse;  to  the  plaintiffs  damage  $100,  and  be 

"  bring  suit,  &c.  for  the  said  John  Hudson." 

The  suit  having  abated  as  to  the  defendant  John  Ballon, 
the  other  defendant  Francis  Anderson  pleaded  "  not  guitly,* 
and,  on  the  trial,  introduced  Samuel  Hobson,  the  deputy  she- 
riff aforesaid,  to  prove  that  the  horse  in  the  declaration  men- 
tioned was,  at  the  time  of  the  sale,  the  properly  of  Thomas 
Hudson,  and  not  the  property  of  John  Hudson.  The  plaintiff 
by  his  counsel  made  a  motion  to  exclude  the  evidence  of  said 
Samuel  Hobson,  because  he  was  the  acting  sub»eheriff  at  that 
time,  took  the  indemnifying  bond  on  which  this  suit  was 
brought,  and  made  the  sale  of  the  horse  in  the  declaration 
mentioned,  under  an  execution,  which  was  set  forth  in  hetc 
verba  :  which  motion  by  the  plaintiff  was  sustained  by  the 
court; — whereupon  the  defendant  filed  a  "bill  of  exceptions. 

A  motion  was  then  made  by  the  defendant,  to  the  court  to 
^instruct  the  jury,  that,  unless  it  appeared  to  them,  from  evi- 
dence, that  the  sheriff,  or  his  deputy  in  the  declaration  men- 
tioned, had  been  injured,  or  sustained  damages*  in  consequence 
of  the  sale  of  the  horse  in  the  declaration  mentioned,  the  tostie 
oined  must  be  in  favour  of  the  defendant; — as  no  action  could 
be  sustained  on  the  bond  in  the  declaration  mentioned  against 
the  defendants,  unless  the  sheriff  or  his  deputy  bad  suffered  ; 
vol.  v.  5 
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FEB«CARr,  Which  instruction  the  court  refused  to  give  ?   ami  thereupon 


1816. 


the  defendant  again  excepted  to  the  courts's  opinion. 

The  jury  returned  a  verdict  for*  the  plaintiff,  for  the  debt  in 
the  declaration  mentioned,  to  be  discharged  by  the  payment  of 
fifty  two  dollars  damages  ;  and  a  judgment  was  entered  ac- 
cordingly ;  to  which  a  writ  of  supersedeas  was  granted,  and  the 
tame  was  reversed  by  the  Superior  Court  of  law,  "  because  an 
**  action  cannot  be  sustained  oo  the  bond  in  the  declaration 
"  described,  upon  the  breach  therein  alledged,  for  the  benefit 
"  of  the  claimant ;  nor  can  any  action  be  sustained  thereon, 
"  until  the  plaintiff,  or  his  deputy,  shall  have  sustained  an  in- 
u  jury  from  the  sale  of  the  property  mentioned  therein.**  For 
these  reasons,  the  Superior  Court  directed  judgment  to  be 
entered  for  the  plaintiff  in  error ;  from  which  the  defendant  in 
error,  (that  is,  the  plaintiff  originally,)  appealed  to  this  court, — 
where,  on  the  7th  of  February,  1816,  the  judgment  of  the 
Superior  Court  of  law  was  reversed,  and  that  of  the  county- 
court  affirmed* 


February  9,  Howalt  &  Company  against  Davis  &  Chalmers. 

1816. 

1.  in  cue  of  THE  appellees  brought  a  special  action  on  the  case  against 
ifpropert£root  the  appellants  in  the  District  Court  of  Suffolk.  The  declara- 
SS^uo^bo1100  wai  in  the  fol'°wSn&  words:  "  District  composed  of  the 
consummated  by  *•  counties  of  Norfolk,  Isle  of  Wight,  Princess  Ann,  Nanstmond, 
«the?pUee7sl-"  anJ  Southampton,  to  wit,  John  6.  Davis  and  John  Chalmers, 

though,  in  coa.  „  merchants,  trading  as  partners  under  the  firm  of  Davis  & 
aequence  of  ear-  °         r 

nest  p. id, or oth- 
erwi«e,  the  j.ro- 

pert)  be  bo  vested  in  tbe  buyer,  that,  on  complying  or  offering  to  comply  with  the  contract  on  hif 
part,  be  may  recover  the  same  from  tbe  teller  or  his  agent ;  yet,  until  delivery,  and  while  the  goods 
are  (in  leg*l  phrase,)  in  transitu,  the  seller  may,  on  the  buyers  becoming  bankrupt,  or  being  likely 
to  h*»  so,  arrest  the  goods  or  order  hi*  agent  to  arrest  them  ;  which  order,  operating  as  an  indem- 
nity <o  tbe  agent  in  addition  to  that  arising  from  his  possession  of  the  goods,  will  be  his  guarantee 
for  rtfu«i;i£  t  •  deliver  t;»ero  ,  nnd,  perhaps,  tinder  circumstance?,  the  agent  would  alto  have  a  right 
to  demand  olhtr  security  from  Ins  princip-.il,  which  it  would  be  incumbent  on  him  forthwith  to  give, 
under  pain  of  h  right  in  the  agent  to  go  on,  and  execute  the  contract  by  a  delivery. 

%  If  a  facto.-,  or  agent,  having  told  goods  belonging  to  his  principal,  be  ordered  by  him  while 
thev  arc  ye'  in  transitu  not  to  deliver  them  to  the  buyer,  of  whose  solvency  doubts  are  entertained, 
and  he  deliver  th  m  notwithstanding  such  order,  and  without  demanding  security  for  his  indemnity  j 
the  principal  is  cn'iUed  to  an  action  atrautst  him,  in  case  the  buyer  should  prove  insolvent. 

3  \w\  ?urh  rigliL  of  action  is  not  waived  or  abandoned  by  expressions  used  in  letters  from  the 
print  val  after  the  delivery  of  the  goods,  seeming  to  import  an  agreement  to  look  to  the  buyer  for 
payment,  and  not  to  lb*  factor  ;  nor  hy  the  priucipalV  permitting  considerable  time  to  elapse  be- 
lore  hi-  informs  the  factor,  categorically,  that  he  will  look  to  Aim,  and  not  to  the  buyer  for  satis- 
faction r  rrovi  Jed  such  expressions  and  such  delay,  on  the  part  of  tbe  principal,  may  have  been 
occasiuneJ  by  tu^  factor*  foiling  to  make  a  full  and  fair  disclosure  of  all  facts  and  circumstances 
nrc.'M.i-  y  to  cu.ible  the  principal  to  decide  upon  the  subject,  and  which  it  was  tbe  duty,*  aid  in  the 
power,  of  the  factor  to  have  given. 
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"  Chalmers,  complained  of  James  Bowalt,  James  Thorburn  and  Fihuaet, 
•*  — -  Donaldson,  trading  under  the' firm  of  James  Hotvatt  &       ,olu* 
44  Company,  in  custody,  &c.  of  a  plea  of  trespass  on  the  case,  « 

44  for  that,  whereas,  on  the  30th  day  of  July,  in  the  year  of  our  ▼. 

44  Lord  1802,  and  from  that  time  to  the  present  day,  the  said 
"  plaintiffs,  were  merchants  trading  as  partners,  and  residing  in 
44  the  town  of  Petersburg,  in  the  state  of  Virginia,  and  the  said 
44  defendants,  on  the  said  30th  day  of  July;  in  the  year  of  our 
44  Lord  1802,  and  from  that  period,  'till  the  present  day,  were 
44  commission  merchants  and  partners,  residing  in  the  borough  of 
"  Norfolk,  in  the  state  of  Virginia,  there  carrying  on  business 
"  as  agents  and  factors,  for  a  reasonable  and  accustomed  com- 
44  mission  or  compensation  to  be  paid  to  them  by  those  who 
"  employed  them  as  factors  or  agents  to  sell  and  dispose  of  the 
"  property  of  those  principals  or  constituents ;  and,  by  the  law 
"  of  the  land  persons  acting  as  factors  and  agents  aforesaid,  are 
"  bound  to  obey  all  the  legal  and  proper  orders  and  instructions 
"  of  their  principals  and  constituents  ;  and  whereas  the  said 
44  plaintiffs,  on  the  said  30th  day  of  July,  being  possessed  of 
44  60  hogsheads  of  tobacco,  of  Petersburg  inspection,  on  the 
"  same  day  and  year,  in  the  borough  of  Norfolk,  within  the 
44  county  of  Norfolk  aforesaid,  delivered  the  said  50  hogsheads 
44  of  tobacco  into  the  hands  and  possession  of  the  said  defend- 
41  ants,  as  their  agents  and  factors,  to  be  disposed  of  by  them 
44  for  a  reasonable  and  accustomed  commission  and  compensa- 
"  tion,  to  be  paid  to  them  by  the  plaintiffs,  and  in  conformity 
"  with  certain  legal  and  proper  orders  and  instructions  given 
*  by  the  plaintiffs  to  the  defendants ;  yet  the  said  defendants, 
"  acting  as  agents  and  factors  aforesaid,  afterwards,  to  wit,  on 
«'  the  6th  day  of  August,  in  the  year  of  our  Lord  1802,  at  Nor* 
"folk  aforesaid,  contrary  to  the  legal  and  proper  orders  and  in* 
"  stractions  of  the  plaintiffs,  did  dispose  of  the  said  50  hogs- 
"  beads  of  tobacco ; — and  whereas,  by  the  law  of  the  land,  an 
"  agent  and  factor  is  bound  to  obey  every  legal  and  proper  or- 
44  der  and  instruction  of  his  principal ;  and  whereas  the  said 
44  plaintiffs,  on  the  30th  day  of  July,  in  the  year  of  our  Lord 
41  1802,  being  merchants  residing  in  Petersburg,  did  constitute 
44  and  appoint  the  said  defendants  (who  then  were  and  still  are 
. 4<  merchants  residing  in  Norfolk,)  their  agents  and  factors  to 
44  sell  and  dispose  of  50  other  hogsheads  of  tobacco  of  the  Pe* 
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FtiivAiv,  «  tfrsburg  inspection,  for  the  benefit  of  the  said  plaintiffs;  and 
18io.       ci  fhe  ufa  defendants,  acting  as  agenta  and  factors  aforesaid, 

XZ^*^2tT'  "  **  *  rea80llaD^e  am*  accustomed  commission  and  compensa- 
v.  "  tion,  on  the  10th  day  of  August  in  the  same  year,  at  Nor* 

^iLS^  <C/W*,  within  the  county  of  ATar/Wfc  aforesaid,  and  the  jurisdic- 
"  tion  of  the  court,  did  contract  with  John  Contper  &  Company, 
"  (then  merchants  vi  good  credit  residing  in  Norfolk,)  to  sell 
"  to  the  said'JoJbn  Cowper  &  Co.  the  said  50  hogsheads  of  to- 
u  bacoo,  at  the  price  or  20  shillings  per  hundred  weight,  for 
."  which  the  said  defendants  were  to  receive  of  the  said  John 
*'  Cowper  &  Co.,  50  barrels  of  pork,  at  the  rate  of  $15  per  bar- 
"  rel,  and  to  accept  the  promissory  note  of  said  John  Cowper 
**  &  Co.  payable  at  three  and  four  months  after  the  delivery  of 
"  the  tobacco,  for  the  residue  of  the  purchase  money  of  the 
"  tobacco ;  and,  afterwards,  on  the  same  day  and  year  at  Nor» 
"folk  aforesaid,  the  said  defendants  received  of  the  said  John 
^Cowper  &  Co.  the  said  50  barrels  of  pork ;  and  whereas,  af- 
"  terwards,  to  wit,  on  the  31st  day  of  August,  in  the  year  of 
44  our  Lord  1802,  at  which  time  the  said  50  hogsheads  of  tobacco 
"  had  not  been  dettveredteor  come  into  the  possession  of  the  said 
"  John  Cowper  A  Co.,  but  were  still  in  the  possession  of  As  de- 
"fondants,  as  agents  and  factors  of  the  plaintiffs,  the  said  Choi* 
"  mors  &  Davis,  having  after  the  contract  made  as  aforesaid, 
41  ascertained  that  the  said  John  Cowper  &  Co.  subsequent  to  the 
"  said  contract,  were  injured  in  their  mercantile  credit,  and  in 
"fad  had  become  insolvent,  did  order  and  direct  4he  said  dc- 
"  fendants  not  to  deliver  the  said  tobacco  to  the  said  John 
"  Cowper  &  Co.,  unless  the  said  Cowper  &  Co.  would  give 
"  approved  endorsers  on  their  notes  for  the  balance  of  the  pur- 
"  chase  money  of  the  tobacco ; — yet  the  said  defendants,  not* 
"  withstanding  the  instructions  and  orders  aforesaid,  and  in 
"  opposition  thereto,  did  deliver  the  said  50  hogsheads  of  to- 
**  bacco  to  the  said  John  Cowper  &  Co.,  afterwards  to  wit,  on 
",  the  6th  day  of  September,  in  the  year  of  our  Lord  1802,  at 
"  Norfolk  aforesaid,  in  the  said  county  of  Norfolk,  although 
"  the  said  John  Cowper  &  Co.  did  not  give  an  indotser  on  their 
41  notes,  or  otherwise  secure  the  payment  of  the  balance  of  the 
"  purchase  money  of  the  tobacco;  and  although,  as  the  plain- 
**  tiffs  aver,  the  said  John  Cowp&  &  Co.  were  insolvent  on  the 
"  6th  day  of  September,  in  the  year  1802;  by  reason  of  which 
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"premises,  the  plaiotiA  have  sustained  damage  to  tbe  value  FiaauA*Y, 
"  of  four  thousand  dollars,  and  therefore  they  produce  the  suit."       m*- 

The  defendants  pleaded  "  non  isMimpstrvn^"  and  issue  was 
joined.  After  which,  the  parties,  by  their  counsel,  agreed  a 
case,  in  lieu  of  a  special  verdict,  stating  the  frets  in  such  Dtv^ChiI" 
manner  as,  in  substance,  corresponded  with  tbe  allegations  in 
the  second  count  of  tbe  declaration ;  and  with  what  is  said  in 
the  following  opinion  of  this  court ;  and  consenting  that,  if, 
upon  the  whole  matter,  the  court  should  be  of  opinion  that  the 
law  was  for  the  plaiatifl;  judgment  should  be  entered  for  him 
for  three  thousand  seven  hundred  and  three  dollars  and  ninety 
cents,  damages ;— if  not*  then  for  the  defendant 

Tbe  District  Court  pronounced  judgment,  accordingly,  for 
tbe  plaintiff;— from  which  the  defendant  appealed. 

The  cause  was  argued  in  January,  1815,  by  Wickham  for 
the  appellants,  and  Call  and  Qeorge  K.  Taylor  for  the  appeHees. 

February,  9 A,  1816.    Judge  Roane  pronounced  the  court's 
opinion. 

The  court  is  of  opiotoo,  that,  by  the  general  principles  of 
law,  a  factor  or  agent  is  bound  to  pursue  the  lawful  instructions 
of  bis  principal;  and  that,  by  his  agent,  a  principal  can  do 
any  act,  in  relation  to  the  subject  delegated,  which  be  might ' 
lawfully  do  by  himself.  The  court  is  farther  of  opinion  that, 
in  case  of  a  sale  of  personal  property  not  executed  by  delivery, 
and  to  be  consummated  by  a  delivery  at  another  place,  although 
in  consequence  of  earnest  paid,  or  otherwise,  the  property  is  so 
vested  in  the  vendee,  that,  on  complying  or  offering  to  comply 
with  the  contract  on  his  part,  he  may  recover  the  same  from 
the  vendor,  or  his  agent ;  yet  that,  until  delivery,  and  while 
tbe  goods  are,  in  legal. phrase,  m  transitu  the  seller  may,  on 
the  vendee's  becoming  bankrupt,  or  being  likely  to  become  so, 
arrest  tbe  goods,  or  order  his  agent  to  arrest  them ;  which  or* 
der,  operating  as  an  indemnity  to  the  agent,  in  addition  to  that 
arising  from  his  possession  of  the  goods,  will  be  his  guarantee 
for  refusing  to  deliver  them  ;  and  that  the  agent  would  also 
have  a  right,  perhaps,  under  circumstances,  to  demand  other 
security  from  his  principal,  which  it  would  be  incumbent  on 
him  forthwith  to  give,  under  pain  of  a  right  in  the  agent  to  go 
on,  and  execute  tbe  contract  by  a  delivery. 
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FcBRtfAET,       Under  the  influence  of  these  principles,  the  court  Is  of 

181 6*       opinion,  that  it  was  the  duly  of  the  appellants  to  have  complied 

^t^^^T'  w'*n  lne  owJer  of thc  appellees  in  *h»  c»»*»  by  refusing  to  de- 

ofrav.     *  liver  the  tobacco  to  John  Cowper  &  Co.,  which  is  stated  and 

P>v^^fail"  referred  to  in  the  case  agreed. 

The  court  is  farther  of  opinion*  that  the  appellants  not  hav- 
ing done  this,  but,  on  the  contrary,  having  violated  the  said 
order  by  a  delivery  of  the  tobacco  to  Cowper  &  Co.,  they  were 
liable  to  the  action  of  the  appellees,  in  the  event  of  Compels 
insolvency,  to  make  them  reparation  in  damages ;  which  right 
of  action,  however,  might  he  waived  and  abandoned  by  the 
appellees,  after  a  full  and  fair  disclosure  of  all  facts  and  cir- 
cumstances necessary  for  their  decision  upon  the  subject,  which 
it  was  the  duty  and  in  I  he  power  of  the  appellants  to  have 
given.  The  court,  referring  to  the  facts  agreed  in  the  case  In 
relation  to  this  point,  is  of  opinion  that,  although,  standing 
.singly,  there  may  be  some  expressions,  seeming  to  import  an 
agreement  by  the  appellees  to  look  to  Cowper  &  Co.K  and  not  to 
the  appellants,  for  payment,  used  in  their  letters  written  after 
the  delivery  of  the  tobacco  by  the  appellants  to  Cowper  &  Co.; 
and  although  a  considerable  time  elapsed  before  the  appellees 
stated,  categorically,  to  the  appellants,  that  they  should  look 
to  them,  and  not  to  Cowper  &  Co.  for  satisfaction ;  these  circum- 
stances are  not  strong  enough  to  induce  the  court  to  infer  such 
waiver  and  abandonment  in  the  present  instance. 

The  case  states  that,  at  the  time  of  the  delivery  of  the  to- 
bacco, Jolin  Cowper  &  Co.  were  "in  fact  insolvent,  though  this 
44  was  not  then  certainly  known  to  the  appellants."  Although 
this  was  not  certainly  known  to  them,  we  are  authorized  to  tit- 
fer  from  the  case,  that  the  appellants  bad,  on  the  6lb,  (when  the 
tobacco  was  delivered,)  good  reason  to  believe  that  such  insolven- 
cy existed;  and  if  so,  while  it  formed  an  additional  reason  for 
the  appellants  to  decline  a  delivery  of  the  tobacco,  they  ought 
also,  even  (hen,  to  have  given  this  information  to  the  appellees. 
This  is  a  stronger  degree,  of  evidence,  in  relation  to  a  bank- 
ruptcy, than  a  mere  protest  of  bills,  which  may  happen  some- 
times to  men  of  the  best  mercantile  credit.  The  last  circura- 
stance,  however,  only,  and  not  the  other  and  stronger  evidence 
from,  which  the  appellants  knew,  though  they  did  not  certainly 
know,  that  Cowper  &  Co.  were  then  insolvent,  was  commit* 


Davit  *  Chsl- 


In  the  40th  Year  of  the  Commonwealth.  39 

treated  by  tbe  appellants  to  the  appellees ;  and  that,  too,  ac-  Ftsatnar, 
cornpanied  by  some  expressions  indicating  a  hope  that  Couth  *°ltt* 
pcr*s  affairs  might  not  be  so  bad  as  was  apprehended.  It  was  ^^^TccT 
under  this  degree  of  information  that  the  appellees  acted  in 
using  the  expressions  now  referred  to.  But,  at  any  rate,  after 
tbe  8th  of  September,  when  it  is  agreed  that  Cowper  &  Co's. 
insolvency  was  ascertained)  and  that  they  had  stopped  payment, 
it  was  tbe  duty  of  the  appellants  to  have  given  instant  informa- 
tion thereof  to  tbe  appellees.  For  want  of  such  information, 
and  from  the  character  of  the  appellants'  letters,  the  appellees 
may  have  been  lured  into  a  belief  that  they  might  get  payment 
from  Corvper  &  Co.  Hence  the  expressions  in  their  letters  now 
referred  to  may  have  arisen ;  and  hence,  also,  the  delay  in 
elating  to  the  appellants  that  they  looked  only  to  them  in  this 
business.  Both  this  delay,  and  these  expressions,  may  there* 
fore  have  arisen  from  the  conduct  of  tbe  appellants,  in  with- 
holding or  palliating  the  actual  circumstances  of  tbe  case;  and 
therefore  ought  not  to  avail  them  in  the  present  instance. 
There  has  not  been  such  a  prompt,  frank,  and  explicit  com- 
munication on  their  part,  as  should,  on  the  ground  of  these  ex- 
pressions and  this  delay,  absolve  them  from  a  right  of  action 
irlricb  bad  previously  attached  against  them. 

On  these  grounds,  tbe  court  is  of  opinion  to  affirm  the  judg- 
ment. 


Beatly  against  Smith  and  others.  ^I^mt 

IN  an  action  of  debt  in  the  Superior  Court  of  Wythe  l-Jn*Jt?,a 

...*•»  *»     ..       •     .        .  .  .  bond,  if  the  de- 

COUnty,    the  plaintiff  Beatly  declared  upon  a  writing  obliga- claratiou  de- 

tory,  sealed,  &c.  by  the  defendants  John  Smithy  Andrew  Kincan-  *ritto(Tobli je- 
tton and  Joseph  Bell,  for  the  sum  of  $140,  payable  on  the  tory  for  a  sum 

of  money;  and 
the  d*»fe  udaut, 
*m&o%U  preying  oytr  of  tbe  bond,  plead  payment,  and  al?o  several  other  pie  a*,  alleging  perform* 
«ace  of  a  condition,  according  to  which  tbe  bond  was  to  be  discharged,  by  the  delivery  of  a  cer« 
"tab  quantity  of  iron  ;  and,  issue  being  joined  thereupon,  the  parties  go  to  trial  j  and  it  appears, 
try  butt  of  exceptions,  that  the  evidence  before  the  jury  did  not  apply  to  the  plea  of  payment,  but 
to  the  other  pleas  onry ;  a  verdict  for  the  defendant  ought  to  be  vet  aside,  and  a  new  trial  awarded, 
with  leave  to  him  to  take  oyer  of  the  condition  of  the  bond,  and  plead  de  nemo  ;  —all  his  pleas, 
^accept  that  of  payment,  being  irrelevant  to  the  claim  set  out  in  the  declaratijn,  and,  therrfoir,  the 
4swues  joined  upon  them  haing  immaterial.    And  this  is  the  case,  notwithstanding  a  copy  of  a  bond, 
■responding  with  that  described  in  the  .pleas,  be  inserted  in  the  transcript  of  the  record,  and  cei> 
'oytAc  clerk  to  be  toe  bond  on  which  the  declaration  was  filed. 
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Fhiuary,  fir|t  ^y  of  April  1811,  in  the  usual  form.    A  writing  obliga- 

1816,       tory  vvuinserUdbyikeClerkinkistranscripttfther^ 
S^^^/  certified  by  him  to  be  the  bond  on  which  the  declaration  was 
*.         filed:— k/t  tvHhout  any  praying  ef  Oyer  by  the  defendants*— 
Smith  &  other*  ^.^  ^.^  ^^^  to  ^  for  tb€  Bum  of  $140, «  to  be  db- 

44  charged  by  the  payment  of  one  ton  of  good  merchantable  bar 
••  iron,  assorted,  at  Riiftt*  Morgan's  in  Abingdon,  for  value 
44  received." 

The  defendants  pleaded  payment;  and,  afterwards,  by  leave 
of  the  court,  three  other  pleas;  vfc.  1st,  that,  "  on  the  said 
"  first  day  of  April  1811,  they  did  deliver  at  Rufus  Mor- 
"  geaCs  one  ton  of  iron  pursuant  to  the  tenor  and  effect  of  the 
"  said  note  in  writing,  whereby  the  same  became  discharged ; 
w  and  this  they  are  ready  to  verify  ;— 2d,  that,  before  and  on 
44  the  first  day  of  April  181 1,  they  were  ready  to  deliver  the 
44  said  ton  of  iron  according  to  the  tenor  and  effect  of  the  said 
44  writing;  but  that  the  plaintiff  bad  no  agent  at  the  place 
44  mentioned  to  receive  the  same ;  and  this,  &c.:  3d,  that  the 
44  plaintiff,  by  the  tenor  and  effect  of  the  said  writing,  ap- 
"  pointed  the  said  Rufus  Morgan  his  agent,  so  fat  as  respected 
"  the  receiptor  the  iron;  and  that  the  defendants  did  deliver 
44  at  the  said  Rufus  Morgan's  one  ton  of  iron  in  discharge  of 
41  the  said  writing,  which  the  plaintiff  has  received ;  and  this, 
44  &c£ — The  plaintiff  filed  general  replications ; — and  issues 
were  joined. 

At  the  trial,  several  bills  of  exceptions  were  filed,  setting 
forth  evidence  introduced,  applying  to  the  three  last  mention- 
ed pleas,  but  not  to  that  of  payment— The  jury  having  found 
a  verdict  for  the  defendants,  the  plaintiff  made  a  motion  for  a 
new  trial,  on  the  ground  that  such  verdict  was  contrary  to 
the  evidence;  and,  his  motion  being  overruled  by  the  court, 
he  filed  another  bill  of  exceptions  stating  also  evidence  ap- 
plying to  the  same  three  pleas  aforesaid,  as  all  (he  evidence  in 
the  cause* 

Judgment  being  entered  for  the  defendants,  the'plaintiff  ap- 
pealed to  this  court. 

The  cause  was  argued  here,  on  the  31st  day  of  January 
1816,  by  the  counsel  for  the  appellant  only,  no  counsel  ap- 
pearing for  the  appellees,  who  were  solemnly  called,  and 
came  not. 
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Saturday,  February  lOi&,  1816.     Judge  Roam  pronounced  Fewuaet, 
the  courts  opinion,  (<  that  all  the  pleas,  except  the  plea  of      18l°* 
'*  payment,  are  irrelevant  to  the  claim  set  out  in  the  declare- ' 
"  tioo,  the  appellees  having  failed  to  avail  themselves  of  the 
"condition  of  the  bond  by  taking  oyer  thereof:— the  issues  8"itb**»W' 
"  taken  therefore  on  the  said  pleas  are  immaterial :— and  it 
u  appearing  by  the  bills  of  exception  that  there  was  no  evi- 
"  dence  on  the  plea  of  payment,  the  said  judgment  is  erro- 
"  neons, — which  is  therefore  reversed.    And  it  is  ordered  that 
"  the  verdict,  and  the  special  pleas  and  proceedings  thereon  be 
"  set  aside,  and  the  cause  remanded  to  the  said  Superior  Court 
"  of  law,  to  be  further  proceeded  on  in  the  plea  of  payment,  with 
**  leavejte  the  appellees  to  take  Oyer  of  the  condition  of  the 
I  plead  de  new." 

31st,  181 7,  the  counsel  for  the  appellees  moved  the    a  mitukecf 
tate  the  cause,  and  permit  him  to  be  heard  oa^J^^^1^ 
ients,  on  the  grounds,  that  be  bad  been  regularly  jTjj-^j  0UM 
unsel  for  the  appellees  before  the  argument  of  the  argument 
,_t  his  name  stands  regularly  entered  on  one  of  ^^D0J00" 
f  the  court,  in  the  hand  writing  of  the  deputy  which,  the  coon- 
in  making  out  the  argument  docket  of  that  session  hwd,  (being 
:,  the  clerk  bad  omitted  to  mark  bis  appearance  ^or  kw^^oftlie 
his  clients  on  that  docket;  and  hence,  on  the  calling  of  the  court,  when  the 
cause,  the  appellees  appeared  to  the  court  to  be  unsupported SjViwttttffl. 
by  counsel;  that,  at  the  time  when  the  cause  was  called,  asoent ground  for 
well  as  when  it  was  decided,  the  counsel  for  the  appellees  wasc,^  Joer  the 
absent  at  Washington,  under  the  sanction  of  the  court,  ^^g^^l^i- 
engaged  on  public  business  of  importance  to  the  common- certified  to  the 
wealth ;  and  that,  from  these  accidents,  in  which  neither  his      ' 
clients  nor  himself  were  in  fault,  they  had  lost  the  advantage 
of  being  heard  by  their  counsel :— but  the  court*  not  doubting 
Use  correctness  in  point  of  fact  of  the  grounds  taken  by  the 
moving  counsel,  was  nevertheless  of  opinion  that  the  prece- 
dents had  not  gone  so  far  as  to  justify  it  in  granting  the  mo- 
tion ;  (1)  and  that  the  establishment  of  such  a  precedent  might 
be  of  dangerous  consequence. — The  motion  was  therefore 
overrated. 

(1)  See  BmiUy  ▼.  Owe*,  3  H.  and  M.  441. 
VOI*  V.  6 
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AlJ^f^S!"Ligbifool,8  Executors  and  others  against  Colgin 

and  wife. 

1.  A  wife  hat     UPON  an  appeal  from  a  decree  of  the  Superior  Court  of 
to^lofhat0"  Chancery  for  the  Williamsburg  District. 

P<^l°e*ate  The  bln  wtt  fi,ed  in  beh",f  0f  AWM  C,>  WW0W  **  WUm 
of  her  husband,  Uam  Lightfoot,  deceased,  (who,  afterwards,  during  the  pen- 

£j*f  netted  dencv  of  *he  »uit»  **8  married  to  John  Colgin,)  against  the 

in  the  event  of   executors  and  children  of  the  said  Lightfoot  by  his  first  wife, 

tatef'or!eavioc  and  William  Alien  their  trustee,  for  an  assignment  to  the  com- 

*  wil,JlIi!filhe  plainant  of  her  dower  and  distributive  share  of  the  real  and 

may  renounce,    r 

as  that  an  abto-  personal  estate  of  said  decedent ;  and  that  certain  deeds  which 
caMe^tliougn0"  De  had  executed  in  favour  of  those  children,  be  set  aside,  as 
'^^JL^^°^^aui^eni  cont"vancCB  *°  nep  prejudice;  the  same  having  been 
executed  bv  bim  made  with  the  design  of  depriving  her  of  Ihe  rightful  portion 

&  a^forlnlr  of  h'8  wtl1^  to  wnlch  Bno  wou,d  have  been  entitled  had  he 
marriage,  can  died  intestate ;  it  being  alleged  that,  in  fact,  the  deeds  in  ques- 
afraadooher  tion  were  nothing  more  than  a  will  in  disguise;  the  donor  (as 
M^a^herin^  was  contended)  retaining  to  himself  the  complete  control  of  the 
•tance.  property  during  his  life,  and  not  relinquishing  the  possession  of 

trust,  ^ not  re-  an7  Part  °f  >*  UD*H  h*8  death.  It  was  also  charged,  that  by  a 
vocable  by  the  secret  understanding  between  the  donees  and  him,  the  deeds 
to  be  considered  were  intended  to  be  not  absolutely  binding  upon  himnbut  re- 
miT^ontbe  vocaD'e  at  his  pleasure  ;  which  charge,  however,  was  denied 
grounds  that  by  the  defendants,  as  were  also,  generally,  the  other  matters  of 
Er^f estate  equity  set  forth  in  the  bill. 

is  tWy«j-       The  plaintiff,  by  an  amended  bill,  moreover  charged  ;a  parol 

be  reserves  to    agreement  to  have  been  made,  before  the  marriage,  and  in 

j^ttU^nd    consideration  of  her  consenting  to  it,  by  which  the  said  WU- 

controloftbe    Ham  Ldghtfoot  bound  himself  to  make  a  settlement  upon  her, 

Kiste/    *™  in  lieu  "of  her  slower,  &c.;  but  such  agreement  was  denied  by 

the  answers,  and  not  satisfactorily  proved.    The  remaining 

circumstances  of  this  case  are  fully  stated  in  the  opinions  «f 

the  judges  of  this  court 

The  cause  coming  on  to  be  heard  on  the  bills,  answers,  ex- 
hibits and  sundry  depositions,  the  chancellor  (Tyler)  regard- 
ing the  deeds  "  as  being  executed  for  the  purpose  of  defrauding 
14  the  female  plaintiff,  then  the  wife  of  the  said  William  Light- 
"/«*  of  the  interest  in  that  portion  of  his  estate,  thereby  ©on- 
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•*  veyed,  to  which  she  would  be  entitled  as  his  widow  in  the    Jihuaet, 
"  event  of  her  surviving  him,"  adjudged,  ordered  and  decreed,       ! 8 * 3- 
that  all  the  said  deeds  be  set  aside,  so  far  as  the  interests  of  >^^~**' 
the  said  female  plaintiff  are  therebj  effected;  that  commit.     ^SSl** 
siooers  be  appointed  to  assign  to  the  plaintiffi,  in  right  of  the        otbera 
female  plaintiff;  widow  of  the  said  William  Ugktfooi,  her  dower  Colfio  lad  wife. 
of  all  the  lands  whereof  he  was  seised,  (except  certain  lands 
in  which  her  dower  bad  already  been  allotted,)  and  of  all  the 
slaves  whereof  he  was  possessed,  at  the  time  of  his  death,  and 
of  the  increase  of  the  said  slaves  since  that  time,  including 
those  conveyed  by  the  deeds  aforesaid ;  the  lands  and  slaves  thus 
allotted  to  be  held  by  the  plaintiffs  during  the  life  of  the  said 
female  plantiff;  that  the  defendant  Allen,  and  the  children  by 
the  first  marriage,  render  accounts  of  all  the  property  to  them 
respectively  conveyed,  and  of  (he  profits  thereof,  from  the 
death  of  the  said  William  Lightfooi;  and  that  the  executors 
render  accounts  of  the  hires  and  annual  value  of  all  the  slaves,     x 
which  have  come  into  their  possession  as  executors,  and  of 
their  transactions  generally,  to  be  reported  to  the  court,  &c 
From  this  decree  the  defendant*  appealed. 

Wirt  for  the  appellants. 

Call  and  Murdaugh  for  the  appellees. 

Wednesday,  February  141*,  1816,  the  Judges  pronounced  their 
opinions. 

Judge  Coalteb*  William  Ughifoet  of  Charles  City,  in  the 
year  1807,  intermarried  with  the  female  appellee,  by  whom  he 
had  two  children. 

Having  taken  up,  very  unjustly  it  would  seem,  an  unfavoura- 
ble opinion  of  his  y wife,  and  she  having  also  displeased  him  by 
a  refusal  to  relinquish  her  dower  right  in  some  lands,  conveyed 
to  one  of  his  sons  by  a  former  marriage,  he  took  advice  how  he 
might  dispose  of  the  greater  part  of  his  personal  estate  in  fa* 
vour  of  bis  other  children  by  that  marriage,  so  as  to  exclude 
his  then  wife  and  the  children  by  her.  At  the  time  this  de- 
sign was  conceived  and  carried  into  effect,  so  far  as  hereafter 
stated,  he  was  in  very  bad  health,  in  which  situation  he  con- 
tinued to  languish  for  about  two  or  three  mouths,  when  be  died. 

The  plan  selected  for  this  purpose  was  to  execute  a  deed  «f 
trust!  which  was  accordingly  done,  to  bis  friend  and  relation) 
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Jaituart,  William  AUen,  in  substance  as  follow*  After  stating  tlmt  his 
}sl3'  purpose  in  making  said  deed  was  to  advance  his  sons  and  daugh* 
^Ty?^y  ters  by  certain  gifts  m  his  life  time,  which  It  should  not  be  in 
eotonand  his  power  to  revoke,  and  to  relieve  his  mind  from  the  care  and 
ot^r>  Management  of  some  parts  of  bis  estate,  he,  in  consideration 
Origin  sad  wife,  thereof,  and  of  the  love  of  bis  said  children,  to  wit,  WkHiam  H. 
Light/hot,  Philip  J.  Ughtfoot,  Mary  E.  B.  Blakey,  and  Ante 
C.  IAghtfoot,  and  of  one  dollar,  conveys  to  said  AUen,  his  execu- 
tors, administrators  and  assigns  forever,  all  his  slaves,  except 
seventy»five,  to  be  selected  as  therein  after  mentioned,  and  all 
hie  other  personal  estate  of  whatever  consisting,  whether  of  plate, 
specie,  bullion,  debts  by  bond,  bill,  note  or  open  account  con- 
tract, or  otherwise,  or  of  furniture,  stocks  of  horses,  cattle, 
iheep,  hogs,  or  other  things,  upon  the  following  trusts,  condi- 
tions Wl  exceptions,  and  to  and  upon  no  other: 

1st.  To  suffer  the  said  IAghtfoot  to  hold  and  enjoy  the  said 
slaves  and  other  personal  estate,  or  such  part  thereof  as  he  may 
choose,  daring  his  natural  life,  and  if  he  shall  think  proper  to 
part  with  any  of  said  stock,  he  shall  be  at  liberty  to  do  so,  and 
shall  account  with  said  Allen  for  aoy  money  arising  from  the 
sale  thereof: 

2d.  To  reserve  out  of  the  personal  estate,  so  conveyed,  so 
much  as  shall  be  necessary  for  the  discharge  and  satisfaction  of 
all  his  said  UghtfooVs  just  debts : 

3d.  To  reserve,  also,  oat  of  said  personal  estate,  so  much  as 
shall  be  sufficient  to  raise  the  sum  of  six  thousand  pounds; 
three  thousand  whereof  are  to  be  forthwith  considered  as  vested 
in  and  belonging  to  said  Mary  E.  B.  Blakey,  and  the  remain- 
ing three  thousand  are  forthwith  to  be  considered  as  vested  in 
and  belonging  to  said  AnneC  Lightfeot:  but  it  shall  not  be 
fbe  duty  of  the  said  WiUiam  Allen  to  pay  the  same  to  the  said 
Mary  E.  Blakey,  her  husband  or  the  said  Anne  C.  IAghtfoot, 
Soring  the  life  cfsaidWaUam  Lightfeot,  until,  in his  full,  free, 
and  uncontrollable  discretimi,  he  shaU  think  proper  so  to  do :  and 
if  ike  said  Anne  C.  Ughlfoot  shall  depart  this  life  before  mar- 
riage, then  the  said  fhree  thousand  pound*  shall  be  divided  equally 
among  the  surviving  children  if  said  IAghtfoot  by  his  first  wife: 

4th.  To  select  the  seventy-five  slaves,  reserved  as  aforesaid, 
in  such  manner  as  said  WMam  lAghtfoot  may  prefer,  and,  if 
he  makes  no  such  preference,  in  such  manner  as  saM  Men  shall 
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choose,  due  regasd  being  had  to  the.  proportionate  qualities  and    U  xvaar, 
mime  of  all  the  slaves.  1813- 

Ith.  To  transfer  and  assign,  and  in  the  fullest  manner  eon-  .^^T*^*' 
vey,  to  said  WUHmae  H.  Lighffoot,  whensoever,  accordmg  to  Ifte    caton  «•* 
Irw*  intent  andmeaning  sf  the*  presents,  he  amy  lawfully  eV-       o4^w 
mana*  tft*  tame,  a  full  moiety  of  said  slaves,  and  ether  personal  Ceiejmumwwj. 
estate,  as  may  belong  to  turn,  after  the  deductions,  reservations 
and  conditions  aforesaid,  and  upon  an  equal  division  of  the 
rtmeomng  parte  between  the  said  William  H.  Lightfoot  and 
Philip  J.  LightfoeL 

Oth  In  like  manner  to  transfer,  Ac  to  Philip  J.  Ughtfod, 
whensoever  he  shall  he  capable  in  law  ef  receiving  the  same,  or  to 
Us  guardian,  whensoever,  according  to  the  true  intent  and  meath 
sjsjr  <f  these  presents*  he  may  lawfully  demand  the  asm*,  a  full 
moiety  of  said  slaves,  &c. :  but  if  the  said  Philip  shall  die  he- 
fere  the  age  of  twenty*  wee,  without  leaping f  at  his  death,  any 
child  or  children  lawfully  begotten,  then  his  moiety ,  upon  the  divi- 
sion etforesaid,  shall  be  equally  divided  among  the  surviving  chil- 
dren by  the  first  marriage.  * 

7th.  The  grantor  excepts  out  of  the  operation  of  said  deed 
sneh  property,  as  he  had  heretofore  given  to  his  children,  and 
then  concludes,  that  said  Wm.  Alien  shall  not  be  liable,  in  any 
manner,  to  any  loss,  damage,  or  expence  in  the  execution  of  the 
trust,  and  that  his  accounts,  divisions,  selections  ef  slaves,  reserva* 
Hans,  and  actings  shall  stand  firm  and  valid,  without  any 

CRamOE  OF  VBOLBCT,  &C 

This  deed  bears  date  on  the  21st,  of  April,  1809.  There 
are  the  names  of  three  subscribing  witnesses  to  it ;  it  was  re- 
corded, however,  in  Charles'  city  court  on  the  10th  of  May, 
1000,  on  the  proof  of  mdy  two  witnesses,  John  WUMson  and 
James  Stuart,  who  stand  first  in  the  osder  of  signing*  Stuart, 
in  Jn%  deposition,  says  it  was  executed  and  attested  by  him  em 
the  17th  of  Mat,  1800 ;  at  which  time  said  lightfoot  was 
wary  unwell;  and  that  140  of  his  slaves  wese  brought  to  his 
*,  valued  by  Wm  Allen,  and  divided  between  the  two  sons 
in  said  deed,  but  not  removed, 
'▲few  days  after  rat  date  of  thb  deed,  to  wit,  on  the  27th 
of  Aeril,  1809,  the  same  Wm.  Li^i^  made  his  wiHt  wherein 
kaasfa,  "  having  executed  a  deed  for  the  greater  part  of  my 

1  estate  to  Wm.  Aiwn,  in  trust,  wish 
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^January,    "  certain  reservations,  &c.  I  do  hereby  confirm  to  my  several 
1813-       "  children  therein  named,  by  my  first  wife,  and  to  my  son  in  law 

i^p/^'/ "  Qeo.  Blakey,all  the  estate  to  them  respectively  the* eby  given,  whe- 

cotonMd*0""  ther  of  slaves,  money,  horses,  or  any  other  thing."  2d.  He  gives 

ot^n       to  hit  wife  her  dower  in  his  land,  and  her  distributable  share  in 

CoJpoiii  wife,  the  personal  estate  now  remaining  to  him.  3d.  To  his  chil- 
dren by  her  he  gives  $400  each,  to  be  paid  by  his  sons  Wil- 
liam and  Philip  oat  of  the  portions  of  bis  estate  devised  or  be- 
queathed to  them.  He  gives  to  bis  daughters,  each,  any  two 
negro  girls  they  may  select  out  of  his  estate.  He  then  devises 
a  large  real  estate  to  his  son  Philip,  and  half  his  remaining 
slav.es;  and  to  his  son  William  all  the  residue  of  his  real  and 
personal  estate,  and  the  one  half  of  his  remaining  slaves,  &c. ; 
and  constitutes  William  Allen,  John  Tyler  and  George  Blakey 
executors  of  his  will,  and  guardians  of  his  son  JfhiUp  and 

%  daughter  Anne,  and  gives  them  power  to  make  division  and 

partition  of  the  said  estates  according  to  the  provisions  of  his 
said  will,  and  thai  no  security  shall  be  required  of  them  as 
executors. 

On  the  18  th  of  May,  he  makes  a  deed  to  his  son  William,  for 
the  consideration  of  natural  affection,  and  a  small  annual  hire, 
for  a  number  of  slaves,  part  of  the  seventy-five  reserved  as 
above;  and,  also,  about  the  same  time,  makes  deeds  to  his 
son  in  law  Blakey  and  his  daughter  Anne,  for  two  negro  girls 
each,  which  he  says  he  had  given  them  by  his  will.  On  the 
8th  of  June,  he  makes  a  codicil  to  his  will,  giving  to  his  son 
Philip  seventeen  slaves,  by  name,  to  be  of  equal  value  to 
those  given  to  William  by  deed,  being  part  of  the  sevenljr- 
five  reserved. 

It  appears  that  the  personal  estate  of  said  JJghtfoot  exclu- 
sive of  the  140  and  75  slaves  above,  was  considerable,  in 
household  furniture,  horses,  stock  of  all  kinds,  &c. ;  of  which, 
it  seems,  Allen  has  sold,  by  consent,  since  this  suit,  to  the 
amount  of  $11,385,00 — that  said  Allen  has  received  into  his 
possession  the  iron  chest  and  trunks  of  said  Lightfoot,  since 
his  death  containing  his  books  of  account,  bonds  and  other 
evidences  of  credits,  including  loan  office  certificates,  bank 
notes  and  cash,  to  the  amount  of  upwards  of  15,000/. :— in  ad* 
dition  to  which,  there  appears  a  credit  of  about  1250/.,  on  ac- 
count of  tobacco  sold  by  Lightfoot,  tfter  the  deeds/  trust,  to 
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one  Whittle.    TW  whole  of  which  property,  staves,  other    Jas*a*tf 
personal  estate,  credits,  &c.  said  Ligktftot  kept  in  his  owo       1813# 
possessioo  until  his  death,  except  that  perhaps  the  two  negro  ^Wo**^' 
girls,  given  to  Blakey,  were  delivered  to  him  by  said  bightfe+t,     eotort  and 
together  with  bonds  on  Fenwick  to  the  amount  of  aboot  1448/.        ot£ri 

The  female  plaintiff  brought  her  bill  in  equity  against  the  C<rtsm«od  wife, 
executors,  trustee,  &e.  for  her  distributive  share  of  the  slaves 
and  other  personal  estate,  and  to  have  the  deed  of  trust,  and 
Other  deeds  aforesaid,  set  aside  and  made  void  as  to  her,  as 
fraudulent  and  illegal,  and  to  have  her  dower  in  the  lands  as- 
signed her,  &c. 

Id  her  amended  bill,  there  is  a  vague  allegation  of  a  mar- 
riage promise,  but,  not  considering  it  either  sufficiently 
charged  in  the  bill,  or  properly  proved,  1  put  it  out  of  the 
ease. 

The  important  inquiry  arises  out  of  the  deed  of  trust  above  • 

mentioned ; — how  far  it  is  to  operate  to  bar  her  of  Tier  distribu* 
tive  share  of  the  slaves  and  personal  estate  comprehended  in 
it;  and  perhaps  the  same  inquiry  ought  to  be  extended  to  the 
subsequent  deeds  of  gift  to  the  children  of  portions  of  the  75 
staves ; — at  least  so  far  as  those  gifts  were  not  consummated  by 
delivery.  I  will,  however,  for  the  present,  confine  myself  to 
the  deed  of  trust 

In  support  of  this  claim,  on  the  part  of  the  appellees,  it  id 
alleged  that  the  widow's  rights,  under  the  laws  of  this  state, 
are  similar  to  those  of  a  widow  in  England,  under  the  custom 
of  London ;  and  that,  therefore,  the  decisions  of  the  British 
courts  in  cases  arising  under  the  custom,  are  entitled  to  as 
much  respect  and  consideration  as  they  usually  receive  here, 
when  pronouoced  on  cases  arising  under  similar  statutes  with 
our  own.  We  are  referred  to  Blackstontfs  Commentaries,  and 
various  other  books  as  to  the  nature  of  the  widow's  and  or- 
phan's righto  under  the  custom,  and  to  numerous  decisions  of 
the  Courts  of  Equity,  in  England,  setting  aside  deeds  of  this 
kind  as  fraudulent.  And  I  believe  it  will  not  be  denied  that, 
if  the  cases  are  parallel,  and  those  decisions  entitled  to  weight 
here,  this  case  is  stronger  in  favour  of  the  appellees  than 
many  in  which  deeds  there  have  been  set  aside. 

Judge  Blackstone,  in  the  2d  vol.  of  his  Commentaries,  pages 
491—2  and  3,  says,  in  substance,  that  the  power  of  bequeath- 
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Jauuaev,    ing  personal  estate  i§  coeval  with  the  first  rudiments  of  the 
1813.       |aw.  fat  that  ire  are  not  to  understand  this  power  extended 

rZhtfa*^'  originally  to  all  a  man's  personal  estate  ;— on  the  contrary, 

cutoff  an?*  that  QlanmUe  informs  os,  that,  by  the  common  law,,  as  it  stood 

odJefi       ki  the  reign  of  Henry  II.,  a  man's  goods  were  to  be  divided  into 

UlgioMd  wife,  three  equal  parts,  of  which  one  went  to  his  heirs,  or  lineal  de- 
scendants, another  to  his  wife,  and  the  third  at  his  own  dispo« 
sal ;  or  if  he  died  without  a  wife,  he  might  dispose  of  a  moiety, 
and  the  other  went  to  his  children ;  so,  e  com>erso,\£  be  had  no 
children,  the  wife  was  entitled  to  one  moiety,  and  he  might  be- 
queath the  other :•— that  the  shares  of  the  wife  and  children 
were  called  their  reasonable  parts,  and  the  writ  de  ratUmabiU 
parte  bomrum  was  given  to  recover  them,  and  which  continued 
to  be  the  law  of  the  land  at  the  time  of  Magna  Charta :— that 
this,  in  the  time  of  Edward  III.,  was  held  to  be  the  universal 
or  common  law,  though  frequently  pleaded  as  the  local  custom 
of  Berks,  Devon,  &c ;  and  that  Sir  Henry  Finch  lays  it  down 
expressly  in  the  time  of  Charles  L,  to  be  the  general  law  of 
the  land.  This  law,  be  adds,  is  at  present  altered  by  imper- 
ceptible degrees,  and  the  deceased  may  now  by  will  bequeath 
the  whole  of  his  goods  and  chattels,  though  we  cannot  trace 
when  this  alteration  at  first  began.  Again  he  says,  This  an- 
dent  method  has  continued  in  use  in  the  province  of  York, — in 
Wales  and  the  city  of  London,  Hill  very  modern  times,  when, 
as  to  those  places,  it  was  changed  by  statute. 

Agreeable  to  this  ancient  method,  whether  we  consider  it  as 
being  originally  the  common  law,  or  merely  the  custom  of  par- 
ticular places,  the  interest  of  the  wife  in  the  estate  of  the  hus* 
band,  so  far  as  it  results  from  the  aforesaid  incapacity  to  be* 
queath  the  whole  from  her,  was  of  the  same  nature  as  it  always 
has  been,  and  now  is,  under  the  laws  of  this  state : — indeed, 
at  present,  the  bxtbnt  of  that  interest  in  this  respect  is  also 
the  same,  as  will  be  seen  by  an  inspection  of  our  old  and  late 
statutes  oo  the  subject.  1  say,  this  1  believe  has  always  been 
the  law  here  ;  for,  although,  about  the  25th  of  Charles  II., 
when  our  first  statute  on  the  subject  was  made,  doubts  existed 
as  to  the  widow's  rights,  (probably  owing  to  that  change  which 
Jodge  BlacksUme  says  bad  taken  place  in  England  about  that 
time,  and  perhaps  for  the  want  of  a  statute  of  distributions  simi- 
lar to  that  which  a>  few  years  before  had  passed  there,)  yet  the 
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legislature  then  interfered  to  do  away  those  doubts.      This  act    Iavoaey, 
will  be  found  in  2  Hen.  Slat,  at  large,  p.  303.  ^^w/ 

It  recites  that,  "  whereas  many  doubts  have  arisen  concern-  yghtfootv  «*. 
H  ing  the  estates  of  persons  intestate,  and  tf  what  parte  thereof    eutorsaod 
"  ought  to  appertain*  to  the  widdow,  for  the  clearing  whereof,**  ?. 

it  is  enacted,  "  that  where  persons  dye  intestate,  the  wid-CoIiioMldw,fr- 
"  dow  shall  be  endowed  with  the  third  part  of  the  real  I  estate 
"  during  life,  and  the  third  part  of  the  personal!  estate,  if  there 
"  be  but  one  or  two  children,  but  if  there  be  any  number  of 
"  children  more,  in  that  case  the  personall  estate  to  be  devided 
"  amongst  the  widdow  and  all  the  children  share  and  share 
"  alike  ;  and,  in  case  the  husband  make  a  will,  that  he  hath  it 
"  in  his  power  to  devise  more  to  his  wife  than  what  is  above  de- 
«  terminedy  but  not  lesse.n 

Again,  in  our  stat.  of  4.  Ann.  ch.  23.  (3d  Hen.  Stat,  at 
large,  373,)  which  is  nearly  a  transcript  of  the  British  statute 
of  distributions  of  22d  and  23d  Chas.  II.  ch.  10.  instead  of  the 
clause  in  that  statute  which  provides  that  nothing  herein  shall 
extend  to  or  prejudice  the  custom  of  London  and  York,  there 
is  the  following  clause,  "  provided,  also,  that,  when  any  per- 
"  son  dies  testate,  if  he  leaves  one  or  two  children,  and  no 
"  more,  he  shall  not  have  power  to  dispose  of  more  than  two 
"  third  parts  of  his  estate,  by  will,  to  any  other  person  or  persons 
"  than  his  wife,  and  one  third  part  thereof,  at  least,  shall  be  given 
"  to  her;  and  if  such  person  shall  leave  more  than  two 
"  children,  he  shall  not  leave  his  wife  less  than  a  child's  part, 
**  according  to  the  number  of  children  : — but  St  such  person 
"  leaves  no  child,  then  the  wife  shall  have  at  least  one  equal 
a  moiety  of  bis  estate :"—  it  then  provides,  that  any  will, 
wherein  a  less  part  is  left  to  the  wife,  shall  upon  her  petition 
to  the  court  where  the  same  is  recorded,  be  declared  null  and 
void  as  to  ber,  <fec. 

By  the  1st  of  Geo.  II.  ch.  2.  sect.  4.  (Virg.  laws,  ed.of  1733,  p. 
407.)  it  is  enacted,  that,  where  a  widow  is  not  satisfied  by  the 
provision  made  for  her  in  the  will,  she  may  renounce  the  same, 
.  either  before  the  court,  or  by  deed  executed  in  presence  of 
two  witnesses,  and  may  then  demand  and  recover  her  dower 
in  the  slaves,  and  such  share  of  the  personal  estate  as  by  the 
above  act  is  directed.  ^ 

tol.  v.  7 
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Janu^r,?,        Thm  the  law  stood  until  1 7Q5,  when  H  was  enacted*  that  a 

yJ^L.  *ridow,  dissatisfied*  with  the  provision  made  for  her  in  the  will* 

Uftafoot'f  eic-  m'8nt  renounce  the  same,  in  manner  at  above,  and  should 

rata*  and     then  be  entitled  to  one  third  of  the  slaves,  for  he*  life,  and  to 

v.  the  same  portion  of  the  personal  estate  as  if  her  husband  had 

Wf»wi  vifc.  died  intestate,  to  wit,  one  moiety  if  no  child,  and  one  third  if  a 

child  or  children. 

Here  we  find  the  same  incapacity  imposed  on  the  husband, 
to  bequeath  all  his  personal  estate  from  his  wife,  which  existed 
in  London  under  the  custom ;  and  whether  that  was  originally 
the  common  law,  or  whether  it  has  always  been  the  law  of  this 
state,  seems  to  me  not  material  to  inquire  into  : — suffice  it  to 
say  that  similar  incapacities  and  consequent  rights  existed  under 
the  custom  that  exist  under  our  law,  and  we  are  called  upon 
to  weigh  and  determine  the  relevancy  of  decisions,  in  the 
British  courts,  in  cases  arising  under  the  custom,  to  the  one 
which  has  arisen  here  under  our  statute. 
(•)  2  Fern.  612.     The  case  of  Turner  v.  Jennings  (a)  is  relied  on  as  being 
very  similar  to  the  present,  and  though  that  case  is  as  to  the 
orphanage  part,  it  applies  as  well  to  that  of  the  widow ;  the 
children,  by  the  custom,  having  rights  similar  to  those  of  the 
widow.     In  that  case  the  freeman,  by  deed  executed  in  his 
life  time,  grants  and  assigns  the  greater  part  of  his  personal 
estate,  in  trust  for  himself,  for  life,  and  then  for  the  benefit  of 
his  grand  children,  his  son  dying  in  his  life  time.     The  plain- 
tin^  who  married   the  freeman's  daughter,  brought  his  biH  to 
set  aside  the  deed,  and  to  have  bis  wife's  orphanage  part,  ac- 
cording to  the  custom :  and  though  it  was  admitted,  that  if 
the  father  had  made  an  actual  gift  of  any  part  of  his  personal 
estate  to  his  grand  children,  in  his  life  time,  or'  had  actually 
given  all  to  one  child,  that  would  have  held  good  against  the 
custom  ;  or  if  he  had  turned  all  his  personal  estate  into  a  pur- 
chase of  lands,  he  might  have  disposed  of  it  as  he  thought 
fit ;  yet  it  was  decreed  for  the  plaintiff,  and  the  deed  set  aside ; 
for  that  the  freeman  had  not  entirely  dismissed  himself  efthe 
estate inhis lifetime;  and  the  deed  being  made  when  he  was 
languishing,  and  but  a  Utile  before  his  death,  it  ought  to  be 
looked  upon  as  a  donatio  causa  mortis :  the  lord  chancellor  de- 
claring that  either  the  custom  must  be  entirely  given  tip,  oc 
this  deed  must  be  looked  upon  as  made  in  fraud  of  the  custom. 
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la  flat?  y.  Ball  («)  ike  Court  say,  if  goods  are  absolutely 
given  away  by  a  freeman  in  his  life  time,  this  will  stand  good 
against  the castom;  bat  if  he  has  it  in  his  potter,  as  by  keeping i^^^  «g* 
the  deeds,  6c.  or  tf  he  retains  the  possession  of  the  goods,  or  easy     **2™*Dd 
part  of  them,  this  will  be  a  fraud  upon  the  custom.  r. 

In  Smith  v.  Fellows,  (b)  the  deed  for  a  term  of  99  years  was  <>*«*»***  **• 
nude  in  trust  to  permit  the  grantor  to  take  the  rents  and  (<0  2  r«m.  277. 
profits,  during  his  life,  then  to  assign  the  residue  to  his  son,  if  {b> X  Afk'  "• 
of  age,  <fcc— and  if  he  should  die  before  the  grantor,  to  be  a 
trast  to  the  other  children,  dec.  in  exclusion  of  the  widow,  to. 
A  bill  by  the  widow  to  set  aside  this  deed  was  sustained.    The 
eases  of  Turner  v.  Jennings,  and  Hedl  v.  Hall  were  princi- 
pally relied  on. 

In  1 742  this  decree  is  confirmed  by  the  Lord  Chancellor, 
(c)  who  declares  it  to  be  a  plain  fraud  upon  the  edstom.  (e )  iut.jn. 

In  Thompkins  v.  Ladbrock,  (d)  a  freeman  ci  London,  on  the  (4)  %,  m.  m. 
same  day,  executed  a  deed  and  a  will ;  by  the  former  of 
which,  he  assigns  5,000/.,  part  of  his  personal  estate,  to 
trustees,  to  the  separate  use  of  his  daughter,  who  had  married 
without  bis  consent,  but  with  whom,  and  also  with  her  hus- 
band, be  had  been  reconciled  ;  but  part  of  the  trust  of  this 
deed  was,  that  she  should  not  have  power  to  give  it  to  her 
husband. 

The  father  was  indisposed  at  the  time  he  made  this  gift,  and 
died  shortly  after.  The  husband,  in  the  life  time  of  his  wife, 
brought  a  bill  to  set  aside  this  assignment.  The  first  question 
which  arose  was,  whether  the  husband,  for  his  own  benefit,  had 
a  right  to  call  in  question  an  act  done  by  the  father  to  defeat 
the  custom,  or  whether  that  is  confined  to  the  child.  ? 

The  second  was  whether  this  act  was  in  fraud  of  the 
custom. 

The  Lord  Chancellor  decided  both  these  points  in  the  af- 
firmative. To  establish  the  first  position,  he  speaks  of  the  or- 
phanage rights  of  the  child,  in  the  life  time  of  the  father,  as 
iftchoate  riohts  to  which  her  husband  became  entitled. 
That  his  rights  were  consequential,  arising  from  the  custom, 
contingent  at  first,  but  vested  in  him,  in  right  of  his  wife,  after 
the  father's  death.  Again,  he  says,  "  The  very  custom  sup- 
poses that  this  inchoate  right  (if  I  may  so  call  it)  of  the  child  of 
a  freeman,  is  a  ground  of  advancement  of  marriage,  &c* 
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January,        In  establishing  the  second  point,  to  wit.  that  this  was  a 

1813  ** 

ylr/^Lj  fraud  on  the  custom,  be  considers  it  as  an  act  done   by  the 

Jjghtfoot's  «e  father  on  his  death  bed,  and  no  evidence  of  enjoyment  or  posses- 

wto?j"Ml     eion  under  it  in  ike  daughter,  and  therefore  more  in  the  nature 

v.  of  a  testamentary  act,  and  so  void  under  (he  custom ;   and 

Coliioaiidwi/e.that  in  8uch  cageg   lhere   ougnt  to  ^  the  ^arf5<  evidence  of 

enjoyment  under  the  grant;  for  this  being  not  more  than  a 
third  part  of  his  estate,  had  she  insisted  on  having  the  interest, 
during  his  life,  he  might  have  threatened  to  dispose  of  the  testa- 
mentary part  to  her  prejudice.  In  fact  his  opinion  was  that  she. 
would  not  be  entitled  to  the  interest  during  his  life,  it  being  a 
mere  voluntary  assignment  of  an  equity,  and  passed  no  legal  es- 
tate, and  that  the  court  would  not  decree  it  for  her,  if  resisted, 
being  merely  voluntary,  and  nudum  pactum ;  and  though  there  was 
no  reservation  of  the  use  of  this  property  to  the  grantor  during 
his  life,  yet  that  is  inferred  to  be  his  intention  from  the  circum- 
stance of  his  not  delivering  the  securities,  (from  which,  as  I 
understand,  the  monies  were  to  he  received  during  his  life ;) 
and  in  this  respect  it  was  likened  by  the  judge  to  the  case  of. 
Hall  v.  HalL  But  in  the  case  before  us,  we  are  not  left  to 
infer  the  intention  to  keep  possession  of  slaves,  securities,  and 
every  thing,  during  his  life,  for  it  is  expressly  so  stipulated  in 
the  deed. 

But  it  is  said  the  wife  is  not  a  creditor,  and  has  no  rights 
against  which  a  fraud  can  be  committed.  Might  not  the  same, 
with  equal  propriety,  be  said  of  a  husband  before  marriage  ? 
Bis  right  to  his  intended  wife's  property  is  only  contingent 
and  inchoate,  depending  on  the  subsequent  marriage,  which 
may  never  take  place ;  yet  &  fraud  it  is  said  may  be  committed 
(«)  1  JVm*.  e*.  against  that  right,  (a)  The  property  of  the  wife,  nay  even 
her  contingent  orphanage  rights,  under  the  custom,  is  a  cause 
of  advancement  of,  and  consequently  inducement  to  marriage, 
and  why  not  the  property  of  the  husband  ?  The  husband  may 
yield  these  his  rights  by  a  contract  before  marriage,  and  so  also 
may  the  wife,  by  receiving  a  jointure:  they  are  a  subject  of 
contract :  so  a  child  of  a  free  man  may  compound  or  release  to 
the  father  the  orphanage  part  for  a  proper  consideration,  and 
(/)  t  Jtk.  63,  will  be  bound  in  equity  by  such  contract.  (/)  The  nature  of 
Jfttft^frc.*'*06*6  "Snt8  aPP*are  to  me  therefore  to  be  very  similar  ;  as  to 
those  of  the  husband,  ,tbey  are  recognized  by  our  courts,  as  an 
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interest  against  which  a  fraud  may  be  committed ;   and  **  to    JuroAar, 
those  of  the  wife  and  children,  if  the  common  law  was  origin-        18l3> 
ally  what  judge  Blackstone  saya  it  was,  and  bad  so  remained  ^ ^o^  ^^ 
'till  this  day,  the  decisions  under  the  custom  above  referred  to,      coton  and 
and  others,  fully  satisfy  me  that  they  too  would  have  been  re-  v. 

cognised  as  rights  against  which  fraud  could  be  committed.         dtp*  «ad  wife. 

I  do  not  tbink  it  material  whether  what  is  now  called  the 
custom  was  originally  the  common  law,  or  not  It  was  a  law  of 
a  considerable  portion  of  the  kingdom,  and  the  reasons  which 
induced  a  particular  course  of  decision  under  it  would  have 
applied  with  the  same  force  had  it  been  and  remained  the  gene- 
ral law.  But  take  it  as  merely  the  law  of  part  of  the  kingdom, 
and  that,  almost  at  the  dawn  of  our  existence,  it  was  borrowed 
therefrom,  by  our  legislature,  as  far  as  it  respected  the  wife, 
and  adopted  as  the  general  law  of  this  state,  the  rules  and  prin- 
ciples of  decision,  under  the  custom,  if  sound  and  correct 
equity,  ought  to  be  the  same  under  our  law ;  unless  I  am  in- 
correct as  to  the  parity  of  the  cases,  or  unless  that  which  is 
equity,  under  the  same  circumstances,  at  one  place,  is  not  so 
at  another.  It  may  be  said  though,  that  this  course  of  decision 
forms  a  part  of  the  custom,  and  that  our  law  has  not  adopted 
every  part  of  the  custom,  much  less  these  decisions.  I  do  not  think 
it  material  to  investigate  the  details  of  the  custom,  and  to  compare 
them  with  our  law,  as  it  is  enough  for  me  that  the  decisions  above 
referred  to  are  not  certificates  of  recorders,  but  the  application, 
by  learned  judges,  of  principles  of  equity  to  the  rights  of  parties 
arising  under  a  la  w,  which,  though  not  general,  is  obligatory  where 
it  is  the  law ;  and  which  course  of  decision,  it  appears  to  me,  as  it 
did  to  them,  was  necessary  to  prevent  that  law  becoming 
a  dead  letter.  The  recorder,  if  necessary,  certifies  the  law 
from  which  the  right  springs,  as,  in  this  case,  the  incapacity 
ef  the  freeman,  according  to  the  custom,  to  bequeath  the 
whole  of  bis  personal  property  from  his  wife,  as  is  also  de- 
clared by  our  law  ;  from  which  leading  and  primary  feature  in 
the  custom,  and  positive  prevision  in  our  law,  the  rights  of 
the  wife  in  both  cases  arise  ;  and  to  prevent  the  evasion  of 
which  law,  and  the  prostration  of  which  rights,  the  courts  in- 
terfere : — and,  although  the  custom  may,  in  some  of  its  minute 
details,  differ  from  our  statute,  I  consider  that  circumstance 
cannot  impair  the  applicability  of  those  decisions  to  cases 
arising  under  our  law,  uoless  it  appears  that  those  decisions  are 
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Jauuaky,    bottomed,  in  part  at  least,  on  such  variant  details.      This, 
mis 
■™|'^  however,  I  believe,  cannot  be  shewn,  but  that,  on  the  con- 

Iigfctfooft  en-  ^T*  those  decisions  relied  on,  as  applicable  to  the  present 
wtortand    case,  are  bottomed  on  the  aforesaid  incapacity  of  bequeathing, 
r.         and  which,  it  is  manifest,  is  common  to  both  countries. 
Colfia  and  wife.     But  aUpp06ey  8|Qoe  the  abolition  of  the  custom  of  London, 
by  the  statute  of  II.  Geo.   2.  ch.  18.,  a  freeman,  as  he  is 
authorised  to  do  by  that  statute,  by  marriage  articles  agrees 
with  his  wife,  that,  if  he  dies  first,  she  should  take  that  share 
of  his  estate  to  which  she  would  be  entitled  according  to  the 
ancient  custom  of  London ;  what  other  rights  would  she  have, 
under  this  agreement,  than  a  wife  formerly  had  under  the  cus- 
tom ?  none  as  I  apprehend ;  it  being  merely  provided  by  the 
legislature  that  those  who  wish  still  to  be  governed  by  this 
(a)  Set  this  tu- custom  may  by  contract  retain  fit,  as  the  law  of  their  case,  («) 
^tt^m1'  The  wife,  however,  acqoires  no  other  or  farther  rights  than 
she  would  have  had,  if  the  custom  had  remained  the  law  of 
the  land ;  yet  here  is  a  oontract  which  we  would  all  admit 
(*)Se«  ■  case  ought  not  to  be  evaded  by  any  shift  or  contrivance;  (ft)  the 
tracfor  this   husband  in  this  case,  it  is  true,  has  a  right  to  throw  away  his 
kind,  Luca$  r.  property,  to  give  it  away,  &c.— but  he  cannot  bequeath  the 
270.  '        '  whole  of  it  from  his  wife ;  he  has  made  a  contract  not  to  do  so  ; 
and  he  is  not,  by  shift  and  fraudulent  device,  to  evade*  his 
solemn  contract.    This  contract,  however,  if  I  am  correct, 
is  only  equal  to  the  law, — gives  no  greater  or  other  rights  :  and 
therefore  the  courts  could  not  interpose,  to  prevent  an  eva- 
sion of  it,  on   principles  which  would  not  equally  apply  to  a 
case  arising  under  the  custom  or  law.      But  it  is  contended 
that,  by  our  law,  the  husband  may  dispose  of  his  property  from 
bis  wife  in  any  way,  except  by  will ;  and  that  if  it  is  not  a 
testamentary  act,  all  is  safe.      Suppose  he  conveys  his  per- 
sonal estate  to  trustees  to  suffer  him  to  keep  possession  and  en- 
joy for  his  life ;  afterwards,  to  such  uses  as  he  by  his  will 
should  declare  ;  and,  in  default  thereof,  to  A.  B.  and  C,  his 
children,  &c.  in  exclusion  of  his  wife  :— he  may   finally   be- 
queath it  to  her  or  to  strangers,  but  he  dies  without  a  will.     He 
enjoys  the  property  for  life,  has  at  bis  death  the  power  to 
bequeath,  which  he  omits  to  exercise,  and  so  the  case  is  left  ; 
his  neighbour  makes  a  like  disposition  of  his  property  by 
deed,  but  makes  a  will  and  appoints  the  same  children,  who 
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werementjoned  in  the  deed,  to  take  the  life,  after  hit  death.    X**uaet, 
Sack  of  these  meo  leave  a  widow.    For  what  good  reason  will        ,813* 
the  widow  of  the  second  receive  a  third  of  her  husband's  per-  y^t^'i  ei#. 
sonal  estate,  when  that  of  the  first  gets  nothing  ?  I  cannot     coton  ami 
perceive  any  reason  which  is  satisfactory  to  me  Cor  such   di-        °*£*n 
veraity;  nor  would  it  take  place,  I  apprehend,  in  England,  if  OsWeaid«il* 
both  eases  were  decided  there*  under  the  custom,  as  I  think 
will  be  manifest  from  the  case  of  Turner  and  isife  v.  Jennings, 
4c  2.  Fern.   685,  &  Fenb.  Bk.  1.  ch.  4.  §  1&.      It  is  true  the 
letter  of  our  statute  is  not  violated  in  the  first  case  above  sup- 
posed ;  but  if  the  wife,  by  that  device,  should  be  deprived  of 
her  thirds,  the  statute  would  be  little  more  than  a  letter.— That 
the  case  before  us  is  more  complex,  guarded,  and  intricate  than 
that  put,  may  be  very  true ;  but,  I  believe,  on  a  fair  examina- 
tion* and  which  I  will  endeavour  hereafter  to  give,  it  will  not 
be  found  to  be  essentially  variant  or  stronger.     So,  in  case  of 
a  donation  mortis  cmusa.     This  is  not  a  testament,  yet  it  is  so 
mneh  in  the  nature  of  one  that  it  will  not  deprive  the  widow 
of  her  share,  under  the  custom,  according  to  British  decisions, 
(a)  Would  it  deprive  her  of  her  thirds  under  our  law?  It   i»>  (a)  #Wi*.  B*.  l. 
however,  a  disposition  of  the  estate  otherwise  than  by  will;  <*. 4  $  1&  *•  i»- 
and  if  that  is  the  ooly  criterion  to  go  by,  it  would.     Upon  the 
whole,  when  I  reflect  that  our  legislature,  at  a  very  early  day, 
limited  the  power  of  bequeathing,  as  above  stated,  borrowing 
the  idea  from  what  was  then  the  custom ;   when  they  af- 
terwards borrowed  the  statute  of  distributions  from  that  of  En- 
gland ;  and,  in  the  place  where  that  statute  reserves  the  custom, 
&c.,  tbey  introduce  the  same  principle,  so  far  as  it  respects 
the  wife;  at  which  time,  I  must  presume,  tbey  were  well 
acquainted  with  the  decisions  of  the  courts  on  the  principle 
so  engrafted  into  the  statute,  and  were  willing  to  abide  there- 
by;  I  think  it  will  be  safer  to  be  governed  by  these  principles, 
so  repeatedly  acknowledged  and  acted  upon,  than  to  leave  the 
parties  at  liberty  to  devise  shifts  and  contrivances  to  violate 
the  spirit  of  ike  law,  thereby  reducing  it  to  a  dead  letter. 

It  is  argued,  however,  that  to  apply  the  decisions  under  the 
custom  to  our  law  would  render  wives  independent,  and  en- 
courage rebellion,  desertion,  &c — on  this  very  ground  I  ahould 
regret  an  alteration  in  the  law,  so  as  to  give  a  complete  testa- 
mentary power,  as  ia  England,     A  resort  to  manriage  settle- 
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January,  ments  is  ike  consequence  there,  and  soon  would  be  here.  By 
y2?^L,  this  means,  the  wife  is  rendered  more  independent  there,  than 
Lkhtfoot'i  «e-  g^e  was  un^er  ^e  custom  :  she  can  make  the  house  and  bed 
coton  and  of  her  husband  as  uncomfortable  as  she  pleases,  and  loses 
0  v*re  nothing  by  it :  whereas,  if  he  could,  by  absolute  gifts  to  hit 
Colgio  and  wife,  children,  or  by  seeking  abroad  those  comforts  he  is  denied  at 
home,  leave  her  pennyless  at  bis  death,  she  might  find  it  her 
interest  to  conduct  herself  better  :  as,  therefore,  1  would  de- 
precate an  alteration  of  the  law,  in  this  respect,  so  would  I 
any  course  of  decision  that  may  tend  to  render  it  nugatory,  as 
resulting  in  the  same  consequences. — It  has  also  been  argued 
that  no  decision  of  this  kind  has  taken  place,  in  this  country, 
except  the  case  of  Cooper  v.  Brown,  decided  by  the  late 
Chancellor  Wythe,  who  applied  these  doctrines  to  a  case 
which  I  think  was  not  as  strong  as  the  present ;  and  this 
silence  is  taken  as  a  proof  that  our  courts  do  not  consider  these 
principles  as  applicable  to  our  law. — 1  should  rather  take  it  as 
a  proof  that  the  case  above  referred  to,  which  was  not  ap- 
pealed from,  and  the  present,  are  probably  the  only  cases  of  a 
flagrant  attempt  of  this  kind  ;  but  if  they  are  not,  they  are  the 
only  cases  brought  before  the  courts ;  and  because  principles 
of  equity  have  not  been  acted  on,  we  are  not  to  conclude  that 
they  do  not  exist. — The  question  whether  they  do  exist,  as 
applicable  to  our  law,  is  now  for  the  first  time  to  be  decided 
by  this  court ;  the  importance  of  which  question  I  hope  will  be 
some  apology  for  the  extensive  view  I  am  endeavouring  to 
take  of  the  subject. 

The  donor,  in  this  case,  although  he  professes  in  his  deed  to 
make  an  advancement  to  his  children  in  his  life  time,  in  reality 
intended  no  such  thing  :  some  of  them  were  minors,  ami  inca- 
pable of  taking  care  of  such  property,  and  he  retains  to  him- 
self the  fastest  bold  of  every  ihing  during  his  life. — None  of 
the  trusts  were  to  take  effect,  in  possession,  until  after  his 
death.  He  retained  a  right  to  sell  a  large  stock,  to  raise 
money  from  any  of  the  property  to  pay  bis  daughters  portions, 
as  also  all  his  debts,  as  well  those  then  contracted,  I  presume, 
as  any  he  might  thereafter  contract.  Who  was  to  prevent  his 
buying  lands*  or  other  property,  and  paying  the  debts,  thus 
contracted,  out  of  this  fund  ?  Nay,  what  was  to  prevent  a  sale 
of  every  thlbg  ?  The  deed  is  voluntary  ;  is  a  deed  of  trust,  and 
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recorded  on  the  evidence  of  two  witnesses  only  :   purchasers    Januaet, 
without  notice  would  be  protected,  but  if  they  had  notice,  how  ^^^^^^ 
could  they  judge  when  enough  was  sold  for  the   above  pur-  TJghtfoot'i  *■» 
poses  ?  Here  are  no  scheduled  debts  ?    Even  if  a  court  of    cu<££rl*od 
equity   would  interfere,  on  application,  to  prevent  this,  yet  if         ▼. 
no  application  is  made,  the  trustee  is  to  be  brought  into  noC€^M9adw 
trouble  for  neglect. 

As  to  the  stock  though,  he  is  to  account  for  sales; — but 
when  ?  He  has  the  whole  during  life  ;  and  out  of  what  funds  is 
it  to  be  paid,  if  the  whole,  together  with  the  property  retained, 
was  squandered,  given  away,  or  vested  in  lands  for  his  chil- 
dren unprovided  for  ?  The  whole  of  his  extensive  credits, 
public  stock,  &c.  with  the  deeds  and  evidences  of  them,  not 
only  remained  in  his  possession  during  his  life;  but,  I  appre- 
hend, the  legal  right  to  assign  or  recover  them,  and  grant  ac- 
quittances also  remained  in  him,  and  that  payments  to  him,  or 
transfers  and  assignments  of  them  by  him,  would  have  been 
good.  Had  they  been  also  collected  and  squandered,  or  laid 
oat  in  lands,  as  above,  would  a  court  of  equity  have  decreed 
the  latter  to  the  present  cestui  que  trust  ? 

With  respect  to  the  two  minors,  the  deed  limits  over  the 
money  to  be  raised  and  the  proceeds  of  these  credits,  &c,  as 
though  he  bad  been  making  a  will : — payment  of  debts,  &c.  are 
provided  for  as  in  a  will ;  in  fine,  be  being  in  very  low  health, 
if  a  will  could  have  effected  what  was  intended  by  this  deed, 
no  doubt  can  remain  but  that  course  would  have  been  resorted 
to ;  and  I  therefore  think  this  deed,  under  all  the  circumstances, 
has  been  well  termed  a  will  in  disguise. 

His  opinion  that  he  bad,  in  fact,  the  power  to  make  it  so,  and 
to  prevent  any  interference  with  his  conduct,  as  to  this  proper- 
ty, in  case  of  recovering  his  health,  by  means  of  the  vast  real 
property  which  was  not  settled  with  the  slaves  to  work  it,  as  it 
would  have  been  had  a  real  advancement  been  intended,  but 
which  he  retains  the  power  to  deprive  bis  sons  of,  in  case  of  im- 
proper interference,  is  manifest  from  his  declarations  to  this 
effect  to  his  friend  and  confidant  the  defendant  Tyler  as  proved 
by  the  witness  Bullock.  He  says,  in  substance,  that,  being  in 
company  with  governor  Tyler,  he  said  that  be  had  written  the 
will  of  Ugtofoot,  at  his  request;  that,  previous  to  that,  Light- 
foot  had  inquired  of  him  whether  he  could  not  dispose  of  bis 

vol.  v.  % 


6t  Suprtmt  Court  of  Appeals. 

jAvtAftT,    staves  so  as  to  prevent  his  wife  from  her  dower  in  them  after  hit 
VJ^W,  4ea|h :  that  he  told  him  if  he  did  really  give  them  away  in  his 

ligbtfoot'i  a*  Hfef  without  having  any  olaim  to  them  afterwards,  u%  any  may 

«*JJ^    ivfatmr,  that  it  would  prevent  her  from  dower,  and  asked  said 

▼.  Lightfoetmhtthe  woM  do,  i*  ceue  ke  shtutt  live  for  cmy  Umgth 

Gijgia  tat  wife,  ^.g^  ^  refmer  frm*  Ids  mdkpoaUi**;  he  said  he  would 
always  have  lauded  property  sufficient  to  make  his  children,  to 
whop  he  was  about  to  give  or  had  given  his  slaves,  dependant 
on  him,  or  words  to  that  effect 

Nay,  had  the  whole  or  the  greater  part  of  this  large  personal 
estate  been  bequeathed  to  his  wife,  and  his  children  unprovided 
for,  and  the  land  devised  to  the  sons,  on  condition  that  this  be- 
qpest  should  not  be  disturbed  under  the  deed,  or  if  it  was,  that 
the  legatees  should  then  have  the  land,  I  believe  such  bequest 
would  not  have  been  disturbed.  And  as  a  practical  example 
of  what  he  himself,  and  even  the  defendants,  thought  of  the 
business,  during  the  very  short  time  he  did  live,  I  will  instance 
the  gift  of  his  wife's  jewels  to  his  daughter,  the  power  to  do 
which  is  insisted  on  in  the  answer ;  and  the  sale  of  tobacco,  to 
a  large  amount,  to  a  Mr.  Conway  Whittle,  soon  after  the  date  of 
the  deed.  In  fact  he  had  it  in  his  power  to  dispose  of  this  pro- 
perty as  he  pleased,  and  to  make  it  the  interest  of  the  cestui  que 
trusts  to  submit 

If  I  am  wrong  though,  in  this  main  question,  there  is  never- 
theless one  portion  of  the  property  comprised  in  this  deed,  to 
wit,  the  credits,  public  stock,  &c  which  perhaps  ought  to  bo 
considered  with  reference  to  another  principle.  As  this 
point,  however,  was  not  noticed  in  the  argument,  I  advance  to 
it  with  considerable  diffidence :  but  if  the  legal  title  in  these 
subjects  remained  in  Ldghtfoot  ?  if  he  alone  could  have  sued  to 
recover  the  debts,  and  had  a  right  to  collect  and  grant  acquit- 
tances therefor,  and  to  transfer  the  stock ;  and  if  this  right  and 
title  devolves  on  his  executors,  then  the  trustee  and  cestui  que 
trusts  must  claim  through  them  in  consequence  of  an  alleged 
equitable  right  arising  under  the  deed  of  trust.  So  far  as  this 
deed  vests  the  legal  estate  in  the  trustee,  the  appellees  cannot 
be  said  to  claim  through  the  executors,  who  would  not  take  that 
fund  even  for  payment  of  debts;  but  they  claim  to  set  aside 
that  deed,  merely  as  to  them,  in  the  same  manner  as  a  creditor 
would  claim  to  set  it  aside,  as  being  a  fraud  on  the  rights  of  the 
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wife,  teemed  to  her  by  thestatute.  In  •very  other  respect,  it  it   JsawsnT, 
admitted  that  the  deed,  so  far  at  it  conveys  the  legal  title  to  the  sJ^**j 
property,  stands  good :  Bot  at  to  the  food  bow  hi  question,  toi^^^^^  €ai. 
wit,  the  credits,  &c,  it  goes,  at  I  apprehend,  to  the  executors    <a^^d 
inthefotiiittanee,andUattettiBthebluu^t,and  thepartiet         v. 
must  claim  through  them  according  to  the  nature  and  validity0**"4** 
of  their  respective  rights.     A  suit  it  institute  by  the  appellees 
to  set  aside  the  deed,  at  above,  and  also  to  have  their  distribu- 
tive share  of  the  assets  in  the  hands  of  the  executors* 

The  distribution,  aoeording  to  law,  of  a  large  portion  off 
these  assets,  however,  is  controverted  by  the  trustee  and  cat-  . 
tut  que  trusts,  on  the  ground  of  an  equitable  etaim  thereto  un- 
der this  defective  conveyance ;  and  the  question  is,  whether  a 
court  of  equity  will  help  such  conveyance  in  favour  of  mere 
volunteers  otherwise  amply  provided  for,  to  the  prejudice  of 
the  legal  rights  of  the  widow,  who,  by  this  deed,  if  I  am 
wrong  in  the  preceding  opinion,  has  been  deprived  of  her  rea- 
sonable share  in  the  other  personal  estate,  and  left  with  two 
young  children  to  support  and  educate,  who  are  entirely  de- 
pendent on  her. 

I  am  not  at  present  satisfied  that  the  appellants  stand  on 
higher  ground,  as  to  this  matter,  than  they  would  have  stood 
as  plaintiffs  in  the  cause ;  on  the  contrary  I  incline  to  think 
that  the  executors  must  be  considered  as  stake  holders,  as  to 
this  subject,  and  the  other  party  to  interpleaders,  or  as  the 
wife  and  distributees  would  have  stood  had  not  this  deed  been 
interposed ;  and  that,  as  in  cases  of  suit  lor  partition,  in  which 
all  parties  are  considered  as  plaintiff's,  each  would  be  pre- 
ferred or  postponed  according  to  the  merits  of  bis  claim,  with- 
out considering  whether  he  was  plaintiff  or  defendant  in  the 
suit,  and,  at  most,  only  permitting  the  law  to  prevail,  when  the 
scales  were  perfectly  equal  at  to  the  equity.  Neither  I  ap- 
prehend are  to  be  considered  in  possession  ;  for,  though  the 
trustee  is  also  executor,  he  never  qualified,  and  there  are 
other  executors  who  did  qualify  ;  nor  do  I  perceive  any  evi- 
dence of  a  transfer  of  this  subject  to  him  as  trustee.  In  fact 
the  credits  may  not  yet  be  collected.  Considering  this  fund 
then  in  the  hands  of  the  executor  as  such,  and  considering 
also  that,  as  to  the  appellees,  the  will  has  no  operation,  the  law 
of  distributions  must  then  prevail  in  their  favour,  unless  there 
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jAifUART,    is  some  conveyance  founded  on  sufficient  consideration  to  in* 

1S13 

^J^l,  tercept  it  and  turn  it  out  of  the  course  prescribed  by  law. 

ligbtfeot'fl  exe-Now,  if  a  will,  which  so  far  vests  the  legal  title  in  the  legatee 

rat"taod    that  a  bare  assent  of  the  executor  renders  it  complete  and  e£> 

r.         fectoal,  would  not  carry  this  property  from  the  wife,  accord- 

Colcn  •*!  wife,  fog  to  oor  |aWf  jq  ^De  legatee  who  is  a  volunteer,  shall  the  same 
legatee  take  the  same  property  by  a  defective  voluntary  convey- 
ance, not  vesting  in  him,  {but  for  the  purpose  of  postponing  the 
wife,  in  defiance  and  violation  of  the  Ian)  as  good  a  title  as 
he  claims  under  the  will  ?  For,  suppose  the  wife  had  died  be* 
fore  the  husband  in  this  case,  so  that  it  would  not  have  been 
necessary  to  set  up  this  deed  to  defeat  her  claim,  the  parties 
would  have  taken  immediately  as  legatees  under  the  will,  and 
not  as  cestui  que  trusts,  under  the  deed;  for,  claiming  under 
that,  without  the  aid  of  the  will,  they  would  probably  have 
been  compelled  to  yield  to  the  superior  equity  of  the  unpro- 
vided for  children,  as  herein  after  stated.  If  the  wife's  title 
under  (he  law,  though,  is  superior  to  the  will,  and  cannot  be 
defeated  by  it,  and  if  the  title  under  the  deed  is,  in  law  and 
for  every  purpose,  except  for  (he  bare  purpose  of  defeating  the 
wife,  inferior  to  that  under  the  will,  bow  can  it  be  set  up  as 
superior  to  her  title  under  the  law  ? 

But  to  test  this  more  fully  by  general  and  well  established 
principles  of  equity ;  let  us  suppose  that  Lightfoot  himself  was 
in  being,  that  he  was  reconciled  to  his  wife  and  satisfied  of 
the  injustice  he  had  attempted,  towards  her  and  bis  children 
by  her,  in  this  deed ;  and,  to  repair  it  as  far  as  possible,  was 
about  to  collect  these  credits  with  a  view  to  make  some  pro- 
vision for  her  and  them ;  would  a  court  of  equity,  in  a  suit 
brought  by  the  trustee  to  prevent  this,  interpose  to  help  this 
voluntary  conveyance  ? 

The  general  doctrine,  as  1  at  present  understand  it,  is  this, 
that  where  a  deed  is  not  sufficient  in  truth  to  pass  the  estate 
out  of  the  hands  of  the  conveyor,  but  the  party  must  come 
into  equity,  the  court  has  never  yet  executed  a  voluntary 
agreement. — To  do  so  would  be  to  make  him  who  does  not 
sufficiently  convey,  and  his  executors  after  bis  death,  trustees 
for  the  person  to  whom  he  has  so  defectively  conveyed  :  and 
there  is  no  case  where  a  court  of  equity  has  ever  done  that : 
whenever  you  come  into  equity  to  raise  an  interest  by  way  qf 
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trust,  you  must  have  a  valuable,  or  at  least  a  meritorious  con-    JAWAar, 
sideration : — nothing  less  will  do  :— and  there  must  not  only  ^JO^L* 
be  a  consideration  as  a  motive  for  relief,  but  it  must  be  a  ughubot'B  «•» 
stronger  consideration  than  there  is  on  the  other  side.  euU2CL^od 

It  is  true  that  this  is  a  provision  for  children,  which  gene-  r. 

rally  is  esteemed  a  consideration  sufficiently  meritorious ;  but001**1 10d wifc 
then  this  may  be  done  away,  if  there  b  something  equally 
meritorious  on  the  other  side,  as  when  the  heir  is  not  provided 
for,  &c.— But,  in  this  case,  suppose  there  was  no  will;  and 
that,  this  fund  being  in  the  hands  of  the  executors,  it  was  a 
question  with  the  court,  whether  the  defect  in  the  conveyance 
should  be  supplied,  in  favour  of  the  children  by  the  first  mar- 
riage, having  a  large  provision  made  for  them  in  so  far  as  the 
legal  estate  vested  in  the  trustee,  to  the  total  exclusion  of  those 
by  the  second ;  would  the  court  not  find  sufficient  reasons  for 
withholding  their  aid  ?  No  particular  child  here  is  heir  at 
law,  but  all  succeed  equally ;  and  so,  according  to  our  juris- 
prudence, the  father  is  as  much  bound  to  provide  for  one  as 
another.  He  attempts  though,  to  give  all  to  one,  or  a  few,  but 
fails  to  make  a  legal  conveyance,  and  the  party  claiming  un- 
der the  deed  cannot  succeed  without  the  aid  of  a  court  of  equi- 
ty ; — according  to  the  principles  above,  that  aid,  I  apprehend, 
will  not  be  given. 

If,  though,  there  had  been  no  will,  and  the  unprovided  for 
children  had  been  before  the  court,  and  their  equity  bad  pre- 
vailed over  the  claimants  under  the  deed,  would  not  the  wife 
also  have  prevailed  and  taken  her  share  ?  But  if  she  and  the 
children,  unprovided  for,  would  together  have  greater  equity, 
in  case  the  will  had  not  barred  their  pretensions,  how  is  her 
claim  lessened,  when  the  will  is  of  no  avail  as  to  her  ? — The 
children  unprovided  are  repelled,  not  because  the  deed  gives 
superior  or  even  equal  equity  to  their  just  claim,  but  because 
they  are  cut  out  by  the  will ;  and  the  widow  is  to  be  defeated, 
not  by  the  will  that  is  of  no  avail  as  to  her,  but  by  the  deed, 
which  is  not  sufficient  to  defeat  the  legal  claim  of  the  children, 
if  the  will,  as  to  them,  was  out  of  the  way  !  1 ! 

If  it  k  true  that  the  widow  gets  valuable  dower  lands,  but 
without  slaves  to  work  them ;  but  these  she  gets,  not  from  the 
justice  or  bounty  of  her  husband,  but  because  sbe  could  not 
be  deprived  of  them. — Her  dower  right,  though,  in  the  lands, 
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Jauuamt,    ig  yetted  in  ber  by  the  marriage,  as  a  purchaser,  to  take  effect 
jjy^L,  inpossession  oa  the  death  of  the  hatband,  unless  she  aliens  io 
Ligbtfoofi  «e-  ^  mean  *"ne»  ^  cannot  fairly  perhaps  be  considered  as  a 
cutorsand     provision  by  her  hatband.— I  doubt  therefore  whether  this 
T.         ooght  to  have  any  weight,  especially  when  we  consider  that 
Otlpas**«ife.  the  law  does  not  vary  the  widow's  claim  in  the  personal  es- 
tate according  to  the  magnitude  of  her  dower  in  the  lands,  and 
when  we  farther  consider  that  the  law  will  not  permit  her 
rights  in  the  personalty  to  be  defeated  by  a  will,  and  there- 
lore  I  presume  the  courts  ought  not  to  permit  a  defective  deed 
not  conveying  as  good  a  title,  any  more  than  a  will,  to  defeat 
her.    A  wife  in  England,  even  now,  when  every  thing  can  he 
bequeathed  from  her,  is  spoken  of  as  standing  in  the  next 
rank  to  creditors;  and  our  law,  if  it  does  not  place  ber  on 
higher  ground,  surely  does  not  detract  from  her  pretensions.— 
But  may  not  demerit  or  great  hardship  as  to  the  object  and 
intention  of  the  voluntary  conveyance  also  reduce  it  below  the 
level  of  the  claim  on  the  other  side  ?  If  so,  can  there  be  a 
stronger  case  than  the  present,  where  it  clearly  appears  that 
the  whole  and  sole  object  of  this  deed  was  by  shift  and  device 
to  evade  the  statute,  and  to  defeat  the  wife's  claim  under  it  ? 
But  if  the    consideration  of  the  magnitude  of  the  wife's 
dower,  in  the  real  estate,  could  so  far  avail  in  this  case  as  that 
the  court  could  decree  to  her,  upon  terms  that  she  should  make 
a  settlement  upon  ber  children  unprovided  for,  even  this  wouU 
measurably  effect  the  justice  of  the  case. 

This  subject  would  have  claimed  a  more  full  and  satisfactory 
investigation  on  my  part,  were  it  not  that,  on  the  great  ques- 
tion, as  it  regards  the  whole  property  comprised  in  this  deed, 
I  am,  for  the  reasons  above  assigned,  for  affirming,  in  principle, 
the  decree  of  the  chancellor. 

Judge  Baoou.  The  original  bill  filed  in  this  cause  charges 
that  William  Ughifeei,  the  former  husband  of  Amu  C.  Cdgm, 
one  of  the  appellees,  combining  with  his  children  by  bis  first 
wife,  and  others,  to  defraud  the  said  Anne  C.  Colgim  of  ber  dow- 
er and  due  proportion  of  his  personal  estate,  and  to  disinherit 
her  children,  executed  on  the  21st  of  April,  1809,  a  deed  to 
William  Allen  for  all  his  personal  estate*  except  seventy-five 
staves,  upon  trust,  for  the  benefit  of  his  children  by  his  first 


.  \ 
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wife;  and  that,  of  the  seventy-five  slaves,  a  portion  was,  af-    JAwuiav, 
terwards,  in  the  month  of  May,  fraudulently  conveyed,  for  the       18,3t 
purposes,  to  William  H.  Lightftci,  George  Blakey  §Mdu^thoCt , 


j  «ie* 
wft,  and  iwv  C.  Lightfoet,  all  of  which  conveyances  are  pray-     <*«*««  »■* 

ed  to  be  set  aside,  for  the  causes  assigned.    The  amended  bill         r. 
states  that  there  was  a  marriage  contract,  by  which  the  appel*0*1*"  Md  "**- 
lee  Anne  C.  Colgm  was  to  have  not  less  than  fifty  or  sixty 
thousand  pounds,  and  prays  to  be  relieved  against  the  opera- 
tion of  the  deeds  on  that  contract,  and  to  have  a  specific  exe- 
cution of  it 

Putting  out  of  the  case  the  pretended  marriage  contract, 
which  is  not  supported  by  any  adequate  proof,  and  admitting 
(what  I  think  teems  established  by  the  evidence,)  that  the  deeds 
were  executed  with  the  intention  to  defeat  the  claims  of  the 
wife  to  that  portion  of  the  estate  to  which  she  would  have  been 
entitled  in  the  event  that  ber  husband  had  died  intestate,  or 
leaving  a  will  which  she  might  renounce ;  the  inquiry  is,  whe- 
ther the  wife  has  such  an  interest  in  the  personal  estate  of  the 
husband  during  the  coverture,  that  a  fraud  has  been  committed 
upon  it  by  the  operation  of  the  deeds  in  question.  In  making 
this  Inquiry,  I  shall  endeavour  to  place  the  subject  in  the  two 
distinct  views  that  were  taken  of  it  by  the  counsel  for  the  ap- 
pellees. The  first  position  is,  that  the  deeds  are  fraudulent 
because  they  defeat  the  rights  of  the  wife  under  our  statute; 
the  second,  because  the  deed  of  trust  ioJlkn  is  not  absolute 
and  unconditional  but  testamentary  in  its  operation. 

The  correctness  of  the  first  position  must  depend  on  a  sound 
construction  of  the  statute  of  1785,  in  connexion  with  tbe 
preceding  acts  of  1 727, 1 70$,  and  1672,  by  which  the  ioterest  of 
the  wife  in  the  persoual  estate  of  tbe  husband  is  recognized  and 
ascertained.  The  act  of  1 785,  (which  was  re-enacted  in  1 702,) 
25th  section,  declares  that,  when  a  widow  shall  not  be  satisfied 
with  the  provision  made  for  her  by  her  husband's  will,  she  may, 
within  one  year  from  tbe  time  of  his  death,  in  the  manner 
therein  prescribed,  renounce  all  benefit  which  she  might  claim 
by  the  same  will;  and  thereupon  such  widow  shall  be  entitled 
to  one  third  part  of  the  slaves  whereof  her  husband  died  pos- 
sessed, which  she  shall  hold  during  her  life,  and  moreover  be 
entitled  to  such  share  of  his  personal  estate  as  if  be  had  died 
intestate.    In  considering  that  act,  I  have  been  uaubie  to  dis- 
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January*,    cover  any  thing  that  can  affect  the  absolute  and  exclusive  in* 

1813 

^.     '       terest  of  the  husband  in  the  personal  estate  during  the  cover- 
Lightfoot'i  «e- ture : — '**  whole  operation  on  this  branch  of  the  subject  is  evi- 
CUt°he«nd    Gently  coined  to  a  limitation  of  the  power  of  the  husband  to 
v.  dispose  of  more  of  the  persona!  estate  by  will,  than  is  therein 

Colpnud  wife,  prescribed,  and  only  giving  to  the  wife  an  interest  in  the  per- 
sonal estate  after  his  death,  and  not  before.  This  exposition 
is  in  perfect  correspondence  too  with  the  preceding  acts ;  the 
first  of  which,  and  the  earliest  that  I  have  been  able  to  find, 
the  act  of  1672,  for  the  purpose  of  settling  some  doubts  as  to 
the  rights  of  the  wife,  (whether  to  dower  in  the  lands  of  her 
husband,  or  to  a  portion  of  his  personal  estate,  does  not  suffi- 
ciently appear,)  for  the  first  time  negatives  the  power  of  the 
husband  to  dispose  of  more  than  two  thirds  of  bis  personal  es- 
tate by  will;  which  negative  is  handed  down  to  us,  through 
the  other  acts,  until  we  come  to  the  act  just  recited.  But  it  is 
argued  that  this  exposition  of  the  rights  of  the  husband  does 
not  comport  with  the  rule  of  the  common  law,  which  is  supposed 
to  have  been  adopted  by  the  acts  referred  to,  and  which  rule  is 
best  understood  by  a  reference  to  the  decisions  on  the  custom 
of  London,  which  it  is  contended  is  nothing  more  than  the  old 
common  law,  by  which  the  rights  of  the  wife  are  protected 
against  the  operation  of  the  deeds  in  question.  What  the  com- 
mon law  was  in  England,  before  the  several  acts  on  that  subject 
were  enacted  here,  appears  not  to  be  very  clear.  The  rule, 
that  the  wife  was  entitled  to  a  reasonable  part  of  her  husband's 
personal  estate  in  case  of  intestacy,  has  not  been  doubted ;  but 
thai  she  was  entitled  also  to  a  like  proportion  in  opposition  to 
his  will,  is  not  satisfactorily  deducible  from  the  general  law  ; 
and,  if  it  were,  I  think  I  shall  be  able  to  shew  that  no  fair  in- 
ference from  the  rule  itself  would  affect  the  present  question. 
Blackstane*  (the  authority  most  relied  on  as  to  this  point,)  after 
deducing,  in  his  2d  vol.  p.  490,  from  Noah  down  to  Jacob,  the 
power  of  the  husband  to  bequeath  the  whole  If  the  personal 
estate,  says,  in  p.  401,  "  with  us  in  England,  this  power  of  be- 
"  queathing  is  coeval  with  the  6 rst  rudiments  of  the  common 
"  law ;  for  we  have  no  traces  or  memorials  of  any  time  when 
41  it  did  not  exist,"  &c. — Taking  this  passage  in  connexion 
with  what  had  been  said  before,  and  the  inference  would  be 
conclusive  that  this  power  of  bequeathing  which  he  speaks  of 
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extended  to  the  whole  of  the  personal  estate  In  exclusion  of  the    Jawuaet, 
rights  of  the  wife,  which  is  lord  Cokes  doctrine  in  2d  Institute,  ^J^X^  • 
p.  33,  and  Stvmbume'e  also,  whose  authority  in  this  country  has  Lightibot't  «* 
■ever  heen  questioned,  that  I  know  of.— But  BlaekeUme,  in  p.     "*£££* 
493,  qualifying  what  he  had  before  said,  says, "  we  are  not  to  v. 

"  imagine  that  this  power  extended  to  the  whole  of  the  personal  Co,*to  9§a  wifc- 
44  estate  of  the  husband,**— denies  the  law  as  laid  down  by 
Coke,  and  says,  be  took  the  exception  for  the  general  rule,  and 
quotes  Braetoa,  (from  whom  lord  Coke  in  some  measure  got  the 
law,)  and  QlanvilU  and  Fteta,  to  prove  the  correctness  of  his 
criticism.    Without  meaning  to  settle  this  controversy  as  to 
what  the  law  was  in  England,  which  I  think  will  be  found  to 
have  no  influence  upon  the  decision  of  the  case  now  under  con- 
sideration, I  shall  make  but  a  very  few  observations  on  it.  If  the 
right  of  the  wife  to  the  writ  de  ratumabM  parte  bonorwn,  in  op- 
position to  the  will  of  her  husband,  was  founded  on  general  law, 
it  seems  extraordinary  that  it  should  have  been  often  pleaded, 
(as  is  said  by  Blackstone,  p.  492,)  as  the  local  custom  of  Berks, 
Devon,  York,  &c. ;  because  we  are  informed  by  the  same  au- 
thor, p.  262,  that  custom  is  a  local  usage,  as  distinguished  from 
prescription  which  is  personal,  both  of  which  are  exceptions  to 
the  rule  of  the  common  law;  and  it  is  equally  remarkable  that 
the  statutes,  to  which  he  refers,  as  intended,  as  he  says,  to  re- 
duce the  whole  kingdom  to  the  same  standard,  were  evidently 
intended  to  abolish  the  customs  of  particular  places,  wherein 
the  rights  of  the  wife  now  contended  for,  were  acknowledged. 
The  circumstances  strongly  favour  the  position  of  lord  Coke 
and  Swinburne,  that  this  right  of  the  wife  was  founded  on  cus- 
tom, and  was  no  part  of  the  common  law.     That  there  was 
great  diversity  of  opinion,  in  the  old  books,  on  this  point,  is 
stated  by  lord  Coke  himself,  and  he  adopted  what  he  supposed 
the  better  opinion : — that  this  diversity  prevailed  long  after  is 
probable ; — but  I  have  been  unable  to  find  any  decision  contro- 
verting the  opinion  of  lord  Coke  ;  and,  as  late  as  the  year  1 737, 
lord  Hardmcke  in  the  case  of  Heron  v.  Heron,  (a)  seems  to  con-  («)  2  Jtk.  ice. 
cur  with  lord  Coke* — Indeed,  if  the  rights  of  the  orphan  under 
the  custom  of  London  are  founded  upon  the  writ  de  ratienobili 
parte,  (as  Blaekstone  says  it  is,)  lord  Hardmcke,  in  the  case  re- 
ferred to,  expressly  declares  that  the  father  according  to  the 
vol.  v.  9 
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Jakvast,    general  law,  had  full  power  to  disinherit  hU  children,  bat  wa§ 
^*       restrained  by  the  custom. — Much  more  might  be  said  on  this 
Lightfoofs  «e-8ubJect : — The  incongruity  in  that  which  ia  custom,  being  a 
"*""°d     part  of  the  general  law,  to  which  its  definition  imports  it  to  be 
v.  an  exception,  might  be  remarked  upon ; — but  leaving  it  to  the 

ColgiD  and  wife.  antiqUar|an  (to  whom  it  more  properly  belongs,)  to  settle  the 
controversy  between  lord  Coke  and  BlacksUnu,  I  shall  proceed 
to  consider  the  question  in  reference  to  our  own  acts,  whatever 
may  have  been  the  rule  in  England. — Our  first  inquiry,  when 
expounding  our  own  statutes  is,  what  was  the  understanding  of 
the  legislature,  as  to  the  rule  here,  when  these  statutes  wete 
enacted. — The   act  of   1662  is   the  earliest.     At  that  time, 
Blachttonc  had  not  given  to  the  world  bis  learned  Commenta- 
ries:— His  elucidation  of  the  point  now  relied  on,  was  not 
known  to  the  legislature  of  Virginia  :«— Cos*  upon  IAuUton,  and 
the  Institutes  were  the  oracles  of  the  laws  in  this  country ; — 
they  were  the  text  books  of  the1  lawyers  and  legislators  of  that 
day ;  and  the  phraseology  of  the  act  last  mentioned,  and  the 
successive  one  on  the  same  subject,  confirm  the  idea,  that  the 
tow  as  laid  down  by  lord  Coke  was  in  the  mind  of  the  legisla- 
ture, when  the  act  of  1662,  and  the  act  of  1705  passed. — This 
aecond  act  on  the  same  subject,  and  which  follows  up  the  act  of 
1662,  declares  that,  when  any  person  dies  testate,  if  he  leaves 
one  or  two,  and  no  more  children,  be  shall  not  have  power  to 
dispose  of  more  than  two  thirds  of  his  estate  by  will  to  any 
other  person  or  persons  than  his  wife,  <fcc. — These  expressions 
leave  no  doubt  in  my  mind  that  they  were  intended  to  restrain 
the  husband  in  the  exercise  of  a  pre-existing  right  to  dispose  of 
his  whole  estate  by  will.     The  language  of  the  legislature  used 
in  this  passage,  indicates,  too  strongly  to  be  questioned,  the  in* 
tention  to  alter  the  then  existing  law,  and  intimates,  as  plainly 
as  it  could  do,  what  the  law  was  which  was  intended  to  be  alter* 
ed. — The  act  of  1727,  gives  no  additional  light  on  this  part  of 
the  subject: — it  limits  the  right  of  the  wife  to  renounce  the  will 
of  her  husband  to  the  period  of  nine  months. — The  act  of 
1785,  which  was  re-enacted  in  1702,  extends  the  time  to  twelve 
months,  and,  after  prescribing  the  manner  in  which  the  wife  ia 
to  renounce  the  will  of  her  husband,  declares  that,  thereupon 
she  shall  be  entitled  to  one  third  of  his  slaves,  of  which  he  died 
possessed,  which  she  shall  hold  during  her  life,  and  to  such 
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share  of  hit  person*!  estate,  as  if  he  had  died  intestate.    By  re-    Jawjaet, 
faring  to  the  ease  of  intestacy  by  which  to  fix  and  explain  the  y^^-^, 
degree  of  her  claim,  it  excludes,  as  forcibly  as  possible,  the  idea  Lightfoot't  ne* 
of  her  having  a  more  exalted  right  to  the  personal  estate,  dur-    ""^[jj^?* 
iag  the  coverture,  than  any  other  distributee,  and  places  their  r. 

claims  upon  the  same  foundation. — Her  renunciation  of  the Co,ii,l  tndwt** 
will  gives  her  no  higher  pretensions  than  if  her  husband  had 
died  intestate : — in  one  case  tho  claims  through  the  executor ; — 
in  the  other,  through  the  administrator. — Acts  which  he  him- 
self could  not  avoid  in  his  life  time,  cannot  be  avoided,  I  pre- 
sume, by  those  who  must  claim  in  his  right,  and  merely  as  his 
representative. — If  he  had  devised  the  property  in  question,  it 
would  not  have  passed  by  the  will;  and  her  renunciation  of 
the  will  would  not  better  her  case,  because,  under  the  act,  she 
must  take  as  if  he  had  died  intestate ;  and  it  follows,  by  a 
necessary  consequence,  that  he  could  not,  by  operation  of  the 
act,  trader  any  consistent  construction  of  it,  be  made  to  die  in- 
testate as  to  property  which  he  could  not  devise. — This 
view  of  the  subject  would  seem  to  exclude  the  necessity  of 
saying  any  thing  of  the  cases  decided  on  the  custom  of  Lon* 
don ;  but,  as  they  have  been  much  relied  on  in  the  argument, 
I  shall  take  a  brief  view  of  them. — Admitting  that  the  custom 
is  a  part  of  the  common  law,  as  has  been  contended,  and  not 
an  exception  to  it,  as  all  customs  are  said  by  Blackstone  to  be, 
and  that  our  acts  of  assembly  have  adopted  or  re-enacted  the 
common  law,  these  decisions  upon  the  custom  will  be  found, 
on  examination,  to  be  very  unsafe  expounders  of  those  acts. — 
They  contain  principles  entirely  novel  in  this  country,  and  by 
■o  new  construction,  however  tortured,  to  be  extracted  from 
the  acts  themselves,  or,  in  my  opinion,  from  the  naked  role  of 
the  supposed  common  law  itself. — In  the  case  of  Fcdrbeord  v. 
Bettm,  (a)  it  was  decided  tbat  a  voluntary  judgment  confessed  (a)  2  Fern.  202. 
by  a  freeman  of  London  shall  not  prevail  against  a  simple 
contract  creditor,  or  against  the  widow,  but  she  must  have  her 
share  according  to  the  custom : — and,  in  a  note  to  tbat  case 
several  cases  are  referred  to,  to  shew  that  the  widow  and  or- 
phan of  a  freeman  are  in  the  nature  of  creditors,  and  that  any 
loss  happening  by  the  insolvency  of  the  executor  must  be 
borne  by  the  testamentary  or  dead  man's  part. — This  doctrine 
does  not  result  from  any  fair  exposition  of  our  acts  of  assembly, 


68  Supreme  Court  of  Appeals. 

Januaey,  or  of  the  supposed  rale  of  the  common  law : — a  bare  right  to  a 
v^sJ^L,  reasonable  share  of  the  husband's  estate,  of  which  he  might  die 

Lightfoot*i  «te-  *«t»te  or  intestate,  without  any  restraint  upon  him  in  the  use 

CUothe&0d     °* li  du"nK  ^  coverture,  makes  the  wife  nothing  more  than 

v.  his  representative,  and  could  not  place  her  in  the  rank  of  a 

Colgb  aod  wife,  creditor:— She  has  never  held  that  rank  under  our  law  — 
The  inference  I  draw  from  this  is,  that  all  the  consequences 
which  make  up  the  doctrine  relied  on,  (if  I  am  to  admit  that 
the  custom  grew  out  of  the  common  law,)  must  have  been  su- 
perinduced by  the  application  of  that  rule  to  the  peculiar  situa- 
tion and  circumstances  of  the  citizens  of  London,  or  by  engraft- 
ing on  the  rule  the  local  usages  of  the  place.  Thus,  we  know 
that  the  doctrine  of  waste,  in  this  country,  differs  from  the 
doctrine  in  England,  though  extracted  from  the  same  law. — 
This  inference  is  much  strengthened  by  a  nearer  view  of  those 
customs,  from  whatever  source  they  may  have  sprung. — Black' 
stone,  (1st  vol.  p.  75.)  says,  "this  custom,  and  many  others  are 
"  contrary  to  the  general  law  of  the  land ;"  and,  in  p.  76,  he 
says,  "  the  customs  of  London  differ  from  all  others  in  point  of 
u  trial ; — they  are  tried  not  by  jury,  but  by  a  certificate  from 

/  "  the  lord  mayor  and  aldermen." — For  all  that  appears  to  the 

contrary,  these  decisions  upon  the  custom  may  have  been  hot 
tomed  on  some  of  these  certificates.— If  it  were  admitted,  then, 
that  the  custom  was  nothing  more  originally  than  the  rule  of 
the  common  law,  and  also  that  our  acts  adopted  that  rule,  these 
decisions  upon  the  custom  would  be  very  blind  guides  in  con* 
ducting  us  to  the  true  exposition  of  our  statutes. — The  cases  of 

(a)  2  Vwn.  612.  Turner  v.  Jennings, {a)  of  Edmonson  v.  Cox,(b)  Coonus  v.  ElUng 

(c)  3  aSFgib.  an^  wififa)  Tomkins  v.  Ladbroke,(d)  and  a  long  list  of  others 
2  Ff&?'  ^at  were  c*(€<*,  appear  to  me  to  have  no  bearing  on  the  ques- 
tion now  to  be  decided,  except  to  prove  that  if  a  freeman  of 
London  disposes  of  bis  property  by  an  incomplete  conveyance, 
or  in  such  manner  as  not  to  take  effect  until  his  death,  it  is  a 
fraud  upon  the  custom.  These  cases,  if  they  apply  at  all,  have 
more  bearing  on  the  second  point  that  has  been  made  in  this 
cause. — As  to  the  doctrine  that  an  incomplete  conveyance 
would  be  a  fraud  upon  the  custom,— so  far  as  it  can  be  made  to 
apply  to  a  conveyance  which  did  not  divest  the  grantor  of  the 
property,  so  as  to  prevent  bis  dying  intestate  in  relation  to  it, 
or  disposing  of  it  by  will,  I  presume  in  such  case  a  conveyance) 
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of  that  description  would  not  defeat  the  right  of  the  wife  under    jAUVAWLTf 
our  law. — Bot  the  deeda  in  this  ease,  in  my  opinion  are  not       1813. 
expoeed  to  that  objection. — As  to  the  interest  intended  to  be  ^-^v-^' 
paaaed  by  them,  and  which  is  the  subject  of  this  controversy*  ^J^f  \3* 
I  see  nothing,  in  the  deeds,  which  left  to  the  grantor  any  cod-       othm 
trot  over  that  interest  incompatible  with  the  grants  after  the  Coign  »'»d  wife. 
execution  of  them.    The  reservation  of  a  life  estate  in  some 
of  the  property  conveyed  will  be  noticed  in  the  examination 
of  the  second  position. 

That  position  is,  that  the  deed  of  trust  sought  to  be  set  aside, 
k  not  absolute,  but  a  mere  testamentary  act  revocable  by  the 
grantor. — I  shall  leave  out  of  the  examination  of  this  point  the 
suggestion  that  it  was  to  have  been  re-delivered  to  the  grantor 
in  the  event  of  bis  recovery  from  the  sickness,  with  which  be 
was  then  afflicted ; — because  that  fact  2s  not  sufficiently  prov- 
ed, and,  if  it  was,  I  am  not  satis6ed  that  it  would  affect  the 
case. 

The  deed  is  said  to  be  only  testamentary,  because  (as  the 
phrase  is  in  one  of  the  cases  upon  the  custom,)  the  grantor  did 
not  dismiss  himself  of  the  property  >— but  I  think  the  answer 
is  that  he  did  dismiss  himself  of  his  whole  interest  in  the  re* 
versien>  which  was  all  that  was  intended  to  pass  by  the  deed: 
— it  was  not  intended  to  affect  his  life  interest  in  the  property. — 
The  essential  character  of  a  testament  is  that  it  is  at  all  times 
revocable  ;  bot  it  will  not  be  said  that  the  deed  in  question 
could  have  been  revoked  by  the  grantor;  or  that  the  interest 
conveyed  to  the  trustee  would  have  passed  by  bis  will;  or, 
putting  the  claims  of  the  wife  out  of  question,  that  it  would 
have  devolved  on  an  administrator. — The  principle,  which 
admits  that  the  grantor  might  have  disposed  of  bis  whole  in- 
terest in  the  property  for  the  purpose  of  providing  for  his  fami- 
ly, cannot  be  made  to  deny  him  the  right  to  dispose  of  a  part 
of  it  for  the  same  object — The  objection  that,  by  reserving 
the  life  estate,  be  bad  the  full  enjoyment  of  the  property,  and 
in  that  sense  did  not  dismiss  himself  of  it,  is  founded  on  the 
supposition  that  the  property  must  be  enjoyed  to  the  full  extent 
of  the  interest  of  the  owner  in  it,  or  it  would  not  be  beneficial. — 
The  answer  to  that  is,  that  to  retain  the  reversionary  interest 
in  property  is  not  always  the  best  way  to  enjoy  it : — to  de- 
prive the  husband  of  the  power  in  his  life  time  of  disposing  of 
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January,    any  portion  of  hit  interest,  especially  in  slave  property,  would 
1813>        limit  bis  means  of  advancing  his  children,  and  give  to  hie  wife 
lightfoot'i  exe-  a  nM»°er  claim  than  that  even  of  a  creditor  under  some  cir- 
aitora   aod    cumstances ; — a  consequence  which  cannot  be  admitted  by  any 
°  ****       fair  construction  of  our  law. 
Colgin  and  wife.     Wi(h  re€|>ect  to  the  public  stock,  and  other  credits,  included 
in  the  deed  of  trust  to  Allen,  if  the  children  by  the  last  marriage 
were  complainants  in  this  case,  the^  question  which  might  arise- 
in  relation  to  their  rights   thereto,  would  merit  examination, 
and  would  be  susceptible  of  views  not  now  taken. 

I  concur  therefore  in  the  decree,  which  is  to  be  entered  at 
the  decree  of  the  court. 

Judge  Roane.  In  deciding  the  question  relative  to  the  va- 
lidity of  the  deed,  I  will  admit  the  most  for  the  appellees  ;  and 
that  is,  that  it  was  more  the  intention  of  the  grantor,  in  exe- 
cuting it,  to  impair  the  interests  his  wife. would  have  been 
otherwise  entitled  to  in  his  estate,  than  to  provide  for  his  chil- 
dren. It  is  manifest,  from  the  testimony,  that  this  was  a  deter- 
mination long  previously  formed,  and  never  abandoned.  This 
intention  is,  also,  clearly  betrayed  by  the  unusual  and  over 
cautious  expressions  contained  in  the  deed  itself.  As  to  these, 
the  maxim,  "  clausula  inconsutta  semper  inducant  suspicumemf 
forcibly  applies.  I  have  no  hesitation  in  admitting  that,  as  to 
creditors  and  purchasers,  the  deed  would  be  considered  frau- 
dulent It  is  not  to  be  forgotten,  however,  that  the  grantees  in 
it  are  the  children  of  the  grantor ;  an  obligation  on  the  father 
to  provide  for  whom,  is  said  by  this  court  in  the  case  of  Ward 
v.  Webber,  1  Wash.  274.,  to  be  a  good  consideration  both  in  law 
and  equity.  The  contest,  then,  is  between  children,  who  are 
more  than  volunteers,  especially  as  they  are  not  shewn  to  have 
been  otherwise  provided  for,  and  the  wife  ;  who  maugre  this 
effort  of  the  husband,  had  an  ample  provision  of  which  he  could 
not  deprive  her.  There  is  no  strong  preponderance  of  claim 
in  point  of  equity,  therefore,  on  the  side  of  the  wife,  when  con- 
trasted with  the  claim  of  the  children.  In  the  case  of  Taylor 
v.  Jones,  2  Atk.  603,  which  was  a  contest  between  the  wife  and 
children  on  one  part,  and  the  creditors  on  the  other,  it  was  said 
by  the  master  of  the  rolls,  that,  although  he  had  great  compas- 
sion for  the  wife  and  children,  yet,  if  the  creditors  should  not 
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receive  their  debts,  their  wife*  and  children  aright  be  reduced    Jsmraa*. 
to  want     So,  in  the  ease  before  tit,  although  some  compassion       1813* 
is,  perhaps  due  to  the  wife,  as  much,  or  more,  is  due  to  the  u£!h*+mL 
children,  who,  or  whose  wives  and  ehUdfeu,  stay,  by  setting     aitort art 
aside  the  deed,  be  left  iu  a  measure  unprovided  for. — 1  mention       t^fln 
this  to  shew,  that  this  consideration  of  compassion  ought  not  CeV"  aad  ask 
to  influence  ns  much,  as  it  applies  on  both  sides,  and  ought 
rather  to  preponderate  in  favour  of  the  parry  otherwise  nopro* 
vided  for.     I  must  also  remark,  that  if  this  decision  is  to  be  in- 
fluenced by  considerations  of  a  supposed  inequality  between 
the  relative  provisions  for  the  parties,  (the  amount  of  which, 
however,  is  not    proved  in  the  cause,)  it  will  form  a  rule  in 
cases  in  which  no  such  inequality  exists  :  and  that,  if  a  deed 
etearly  fraudulent  under  its  actual  circumstances  is  to  be  set 
aside  in  this  case,  the  next  effort  will  be  to  vacate  one  which 
in  merely  considered  fraudulent  by  being  wlxniary.    In  Russel 
v.  Hammd,  1  Atk.  15,  it  is  held  that  the  circumstance  of  a  deed 
being  voluntary  is  considered  as  an  evidence  of  its  being  fraud* 
olent.     Where  are  we  to  draw  the  line  between  the  two  cases? 
between  that  of  a  deed  impeached  as  fraudulent  by  positive 
acta  of  fraud  attending  its  execution,  and  one  which  is  only  in- 
ferred to  be  fraudulent  by  being  shewn  to  be  voluntary  ?    We 
are  getting  ioto  a  wide  field ;  one  which  would  set  aside,  in 
favour  of  the  wife,  a  deed  however  fair,  and  however  ioconsi* 
datable  as  to  the  provision  it  conveys  to  a  child,  if  it  be  merely 
voluntary,  or  without  a  valuable  consideration ! 

Admitting  this  deed  to  be  clearly  fraudulent,  does  it  not 
cease  to  be  so,  quoad  the  appellees,  if  they  have  no  interest  to 
entitle  them  to  impeach  it  ?  Must  there  not  be  two  parties,  be- 
fore a  deed  can  be  considered  and  set  aside  as  fraudulent,  the 
party  defrauding,  and  the  one  defrauded  ?— and  can  the  last 
exist  unless  he  has  a  vested  interest  ?   It  is  held  that,  by  the 
common  law,  a  person  having  a  debt  due  him,  or  a  right  or 
title  to  a  thing,  might  avoid  any  fraudulent  conveyance  made 
to  deceive  or  defraud  him  of  that  right  or  debt  :(a)  but  it  »£■>  SBa*  •  jgj 
said  that,  if  the  conveyance  was  precedent  to  the  right  or  debt,  83.  TWine'iwwl 
there  was  no  way  to  set  it  aside  ;(»)  and,  again,  it  is  held,  that  (»)  Ibid. 
be  who  hath  a  right,  title,  interest,  debt  or  demand  merepuitne, 
shall  not  avoid  a  fraudulent  gift  or  estate  precedent,  by  the 
common  law.fc)    It  is-  by  these  principles  of  the  common,  law*  (0  3  c#-  **• 
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January,    that  the  case  before  us  is  to  be  tested ;  for  the  statutes  made  in 
1813*       aid  thereof  only  apply  to  creditors  aod  purchasers.    If  the  right 
lightfoofi  ew°f  tbe  w^c  *n  *n*8  ^  bpwww*  and  posterior  to  the  date  of  the 
catonaod     conveyance,  she  cannot  impeach  it  according  to  the  foregoing 
r.  principles  of  the  common  law  ;  if,  on  the  other  band,  her  right 

Colfioaod  wifiLp^  considered  prfcwfe**  thereto,  it  would  carry  with  it  a  right 
to  restrain  the  husband's  power  of  alienation  in  his  life  time ; 
but  the  husband's  power  of  alienation  in  his  life  time  is  con- 
ceded by  the  appellee's  counsel,  who  only  object  to  the  deed 
before  us  as  being,  as  they  say,  a  will  in  disguise.  If  a  right 
existed  in  the  wife  to  restrain  the  alienations  of  the  husband, 
ahe  would  be  more  than  a  volunteer ;  she  would,  at  least,  take 
the  rank  of  a  creditor.  It  b  admitted  that,  under  the  custom  of 
London,  (as  will  be  presently  more  particularly  noticed,)  the 
wife  is  sometimes  considered  as  a  creditor ;  but  she  has  never 
been  so  considered  in  this  country,  and  cannot  take  either  ne- 
groes or  other  personal  property,  but  in  subordination  to  credi- 
tors, after  they  are  satisfied,  and  in  the  mere  character  of  a  db- 
(•)  2  Tuek.  BL  tributee.  This  is  admitted  even  by  Judge  Tucker  (a) ;  a  gen- 
(STafe8*  M.  ^emai1  wn°,  in  the  cases  of  Claiborne  v.  Hendersonfb)  and 
340.  Ambler  v.  Nertonfa)  to  say   nothing  of  his  commentaries, 

31.  *  *  seemed  disposed  to  go  as  far  in  behalf  of  the  rights  of  widows, 
as  perhaps  any  judge  who  ever  sat  in  this  country.  If  then, 
the  wife  is  not  a  creditor,  nor  to  be  considered  in  the  light  of  a 
creditor,  as  to  her  husband's  goods ;  if  she  cannot  restrain  his 
disposition  thereof  in  bis  life  time;  where  is  her  interest, 
which,  under  the  foregoing  principles  of  the  common  law,  will 
sustain  her  in  objecting  to  the  alienation  in  question  ? 

As  to  the  claim  of  the  wife  to  a  provision  from  her  husband's 
estate  after  hb  death ; — wbile  it  is  founded  injustice  and  equity, 
it  does  not  extend  to  the  whole  thereof.  It  is  to  be  limited  by 
the  positive  provisions  of  the  law.  This  was  decided  in  the 
aforesaid  case  of  Claiborne  v.  Henderson.  There  is  no  hard- 
ship in  thb ;  for  she  knew  the  extent  of  her  rights,  and  of  the 
husband's  power  over  his  property,  when  she  married  him. 
There  is  the  less  hardship  in  allowing  the  husband  unlimited 
jMroerof  dbposition  over  hb  personal  property  in  bb  life  time, 
as  she  gains  an  indefeasible  interest  in  hb  real.  She  b  there- 
fore bound  by  the  positive  provisions  of  the  statutes.  The 
act  which  immediately  relates  to  thb  subject,  declares  that, 
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wh*n  a  widow  it  not  Mtiified  wilk  "  the  pmititn.  mad*"  for  her    Jaboakt, 

1813 
by  her  husband's  will,  she  ma y  renounce  the  same,  and,  thijlb-  v^v-^/ 

upon,  she  shall  be  entitled  to  one  third  part  of  the  slaves  of  ujhtfoot'g  eie- 
which  he  dud  possessed,  to  be  held  for  life*  ami  be  moreover  "^^ 
entitled  to  such  share  of  his  other  personal  estate,  as  if  he  had  v. 
died  intestate,  to  hold  as  her  absolute  property  2  and,  on  reeur-  Col*il1  *** wiCl 
ring  to  the  act  relative  to  this  last  subject,  it  is  said  that,  when 
a  person  shall  die  intestate  as  to  his  goods  and  chattels,  or  any 
part  thereof,  after  his  debts  shall  have  been  paid,  <fcc.,  one  moiety, 
or,  if  there  be  a  child  or  children,  one  third  of  the  surplus  shall 
go  to  the  wife,  and  the  residue  shall  be  distributed,  in  the  same 
proportions,  and  to  the  same  persons,  as  lands  are  directed  to 
descend  in  and  by  the  act  provided  on  that  subject.  The  first 
mentioned  act,  in  speaking  of  the  "  provision  made"  for  the 
wife  by  her  husband's  will,  seems  to  exclude  the  idea  of  a 
provision  paramount  and  anterior  to  the  will.  It  supposes 
the  provision  to  be  made  by  the  mil,  and  not  by  the  law,  except 
in  the  case  of  her  renouncing  the  will,  in  which  event,  she  is 
restricted  to  the  third  of  the  slaves  of  which  her  husband  died 
possessed.  It  excludes  the  idea  of  an  interest  in  the  wife  para- 
mount and  anterior  to  the  will,  which  woold  afford  her  a  foun- 
dation to  stand  on  to  impeach  her  husband's  alienations  of  pro- 
perty in  his  life  time.  Such  an  interest  would  be  deemed 
a  provision ;  and  yet  this  act  goes  on  the  ground  that  no  pro* 
vision  existed  but  that  made  by  the  will.  The  act  recognizes 
only  two  classes  of  provisions ;  that  made  by  the  tvill,  and  that 
which  is  to  take  place  on  the  renunciation  thereof,  as  is  evi- 
denced by  the  term  "  thereupon."  It  does  not  recognise  an  in* 
terest  which  would  enable  her,  as  it  would  a  creditor,  to  set 
aside  a  voluntary  or  fraudulent  conveyance,  and  which  would, 
consequently,  be  in  effect  a  provision.  So,  when  the  act  says 
that  she  shall  have  one  third  of  the  slaves  of  which  ber  husband 
died  possessed,  (by  which  I  understand  entitled,)  it  excludes  her 
from  those  to  which  he  was  not  entitled  at  the  time  of  his 
death,  in  consequence  of  having  previously  conveyed  them 
away.  It  is  a  complete  recognition  of  his  right  of  alienation 
as  existing  on  general  principles ;  it  is  equivalent  to  saying 
that  she  shall  not  have  soch  as  he  did  not  die  possessed  of,  by 
having  sold  or  granted  them  away  in  his  life  time.  The  con* 
stroetion  of  the  act  in  this  particular,  is  analogous  to  that  on 

vol.  t.  10 
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January,  which  this  court  proceeded  in  the  case  of  TempUma*  v.  Sfcp- 
,J?J2l,  toe>  l  Munf.  370.  In  that  Case  it  was  held,  upon  the  construe* 
Lightfoot's  exe-  **on  of  a  c,au8e  of  tne  ac*  of  descents,  that  the  exclusion  of  the 

cotore  and     mother,  in  case  there  be  a  brother  or  sister  on  the  part  of  the 
v.  father,  was  equivalent  to  a  declaration  that  the  last  mentioned 

Colgio  and  wife,  persons  should  thcmsel  vea  succeed.  The  right  of  the  husband 
to  the  dominion  over  his  personal  estate  is  absolute  and  com* 
plete,  except  so  far  as  an  exception  is  made  in  favour  of  the 
wife.  That,  in  the  case  before  us,  extends  only  to  such  slavea 
as  he  died  possessed  of ;  his  power  over  those  antecedently  sold, 
or  given  away,  is  admitted,  as  well  by  the  principle  of  the  de- 
cision just  mentioned,  as  by  the  principle  that  the  exception 
proves  the  rule. 

If,  then,  the  wife,  as  to  the  personal  estate  of  her  husband, 
is  not  to  be  considered  as  a  creditor ;  if  she  has  no  vested  ia* 
terest  therein  ;  if  there  be  no  decisions  to  this  effect,  either  in 
this  country,  or  in  England,  except  upon  the  construction  of  the 
custom  of  London,  is  it  fair  to  apply  the  decisions  under  that 
custom,  in  which  she  is  sometimes  held  to  be  a  creditor,  and  at 
others  to  have  a  vested  interest,  to  the  case  before  us?  If,  un- 
der that  custom,  she  has  a  ground  to  stand  on  to  impeach  the 
conveyance,  can  she  do  it  here  where  no  such  interest  exists  ? 
I  do  not  profess  to  understand  that  custom,  nor  the  decisions 
under  it ;  but  this  I  understand,  that,  by  the  principles  of  the 
common  law,  no  person  can  complain  of  a  frawf  who  has  not 
an  interest  in  the  subject  in  question  ;  and  that  a  wile  has 
no  legal  interest  in  her  husband's  goods,  during  his  life 
time,  that  can  prevent  his  aliening  or  giving  the  same  away. 
I  also  understand  that  the  wife  under  that  custom,  is  considered 
as  having  an  interest  therein.  I  shall  not  stop  to  inquire  on 
what  grounds  (not  applying  in  this  country)  this  has  been  so  de- 
cided in  England  ;  but  I  will  refer  to  a  few  of  the  cases  in 
which  the  interest  of  the  wife  and  of  the  children  under  ike 
custom,  is  placed  upon  a  footing,  and  has  a  dignity,  never  as- 
cribed to  the  claim  of  the  wife  in  this  country. 

In  the  case  of  Tomkyns  v.  Ladhroke,  2  Vexey,  sen'r.-591., 
it  was  held  that  the  interest  of  a  child  under  the  custom,  was 
an  inchoate  right,  and  a  ground  of  advancement  in  marriage  ; 
and  that,  although  such  child  cannot,  strictly  speaking,  be  said 
to  be  a  creditor,  yet,  that  that  is  an  analogous  UFBESSte*, 
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when  applied  to  such  child.    Id  the  case  of  Heron  v.  Harm,  2    Jimdaey, 
Mk\  167.,  it  it  Mid  that  the  latent  of  the  custom  was  that  the        1813' 
children  should  be  advanced  m  marriage  thereby  ;  and  (hat,  on  ughtfooi'i  f». 
that  ground,  agreements  resecting  it  are  supported  in  equity.      cutn?^od 
The  same  doctrine  it  laid  down  in  Kemps  v.  Kelsey,  Precedents  r. 

m  C*>  594.  So  io  the  case  of  Fairfield  v.  Bowers,  1  Fern.  <****  •■*  •■*• 
302,  and  1  Fonb.  278.,  it  was  held  that  a  voluntary  judgment 
should  not  prevail  against  simple  contract  debts,  nor  against 
the  widow  of  a  freeman,  who  should  have  her  share  notwith- 
standing ;  but  that  the  said  judgment,  (his  debts  being  paid) 
would  bind  the  legatory  |iart.  In  a  note  to  that  case  it  is  said, 
that  the  widow  and  orphans  under  the  custom  are  in  the  nature 
of  creditors  ;  and  that,  in  case  of  any  loss  by  the  insolvency 
of  the  executor,  it  should  be  borne  by  the  testamentary  part 
only.  So  it  is  held  in  2  Bac.  256.,  that,  if  a  loss  happens  to  a 
freeman's  estate,  it  is  to  be  borne  by  the  testamentary  part 
only,  and  not  out  of  the  whole  personal  estate,  for  that  bis  wife 
and  children  are  in  nature  of  creditors,  and  shall  have  two 
parts  in  three  of  what  he  died  possessed  of,  though  his  legatees 
should  be  thereby  defeated  of  their  legacies.  So  in  the  case 
of  Read  v.  Duck,  Precedents  Chan.  409.,  it  was  adjudged  that, 
where  the  personal  estate  was  rendered  deficient  by  the  defal- 
cation of  the  executor,  the  deficiency  is  to  be  entirely  borne 
by  the  dead  mam's  share,  as  the  wife  and  children  are  in  the  na- 
ture of  creditors  to  the  amount  of  two  thirds  of  what  he  died 
possessed  of,  and  that  the  loss  is  to  be  borne  by  the  legatees. 
These  ideas  are  quite  new  in  this  country,  as  applied  to  the 
rights  of  the  wife.  She  is  not  considered  as  a  creditor,  nor 
can  her  interest  prevail  against  creditors  of  even  the  lowest 
degree.  Losses,  such  as  those  just  mentioned,  are  to  be  borne 
by  the  whole  estate  ;  all  of  which  is  a  legatory  part  quoad  that 
purpose  ;  and  she  can  only  come  in  for  a  part  of  the  surplus 
after  creditors  of  every  class  are  satisfied.  Tb're  is  admitted 
even  by  Judge  Tucker,  in  the  passage  before  mentioned,  as 
the  established  law,  although,  as  to  negroes,  it  seems  to  be  bis 
individual  opinion  that,  under  the  word  "  possessed"  she  would 
be  entitled  to  her  third  in  preference  to  creditors.  In  the  same 
passage  this  writer  has  laboured  to  put  the  wife  upon  the  foot- 
ing of  a  creditor ;  but  he  admits,  at  the  same  time,  that  his 
eonatrootkm  in  this  particular  has  not  prevailed. 
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Jakui&y,        These  prominent  marks  of  distinction  between  the  chart*- 
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v^^^*/  ter  of  the  widow's  claim  under  the  custom,  and  under  our  laws, 

Iightfoot's  «e  make  the  decisions  upon  the  customs  very  unsafe  and  impro- 

cuUh«  "^    per  guides  in  the  case  before  us.     They  are  utterly  inapplica- 

v.  ble.     Her  right  to  impeach  the  conveyance  under  the  custom, 

Colgin  and  wife.  ^  bottomed  upon  an  interest,  not  admitted  to  belong  to  her  un- 
der our  laws,  and  which  would  support  her  under  the  before 
mentioned  principles  of  the  common  law.  In  this  country  she 
has  no  such  interest,  until  after  all  creditors,  and  even  voluntary 
claimants,  by  grant  from  the  husband  in  his  life  time,  are  6rat 
satisfied.  To  satisfy  them,  the  whole  personal  estate  is  to  be 
considered  as  the  legatary  part  in  this  country;  which  is  other- 
wise under  the  custom  of  London  as  aforesaid. 

But  this  is  not  all »  most  of  the  English  cases  on  the  custom 
only  set  aside  such  conveyances  as  are  considered  in  the  light 
of  a  donatio  causa  mortis,  as  quasi  a  will,  and  not  such  as  are 
considered  perfect  grants.  This  is  conceded  by  the  appel- 
lee's counsel,  wbo  have  contended  that  the  conveyance  before 
us  is  in  fact  a  will  in  disguise.  I  have  been  able  to  find  only 
one  or  two  decisions  of  a  different  character,  and  they  have 
been,  perhaps,  attended  by  circumstances  not  existing  in  this 
'  case.  The  case  of  Corvper  v.  Brown,  supposed  by  one  of  the 
judges  to  be  a  stronger  case  than  this,  in  addition  to  its  being 
a  solitary  case,  by  an  inferior  court  also,  probably  went  off  on 
the  idea  of  being  a  donatio  causa  mortis  ;  for  the  deed  and 
will  are  stated  to  have  been  made  on  the  same  day,  and  there* 
fore  as  forming,  as  it  were,  one  transaction*  But,  in  the  case 
before  us,  the  conveyance  in  question  has  no  ingredient  of  a 
testamentary  act,  or  of  a  donatio  causa  mortis,  when  one,  mov- 
ed by  the  present  peril  of  death,  gives  and  delivers  something 
to  another,  to  be  his  in  case  the  giver  die*  or,  if  be  live,  to  have 
it  again.    This  gift  is  compared  to  a  legacy,  and  it  becomes 

(«)  &Rnt.22.  not  his  presently y  but  in  case  the  giver  die.(a)  This  gift  is  am* 
bulatory,  and  open,  'till  the  donor's  death,  and  may  be  revoked 

(l)4£toe.336.  as  a  will  may .(e)  But,  adds  the  same  author,  if  one,  just  be- 
fore bis  death,  gives  goods  absolutely,  this  is  not  a  donatio 

(0  fkid.  causa  mortis,  because  it  it  not  revocable.(c) 

These  criteria  entirely  exclude  the  conveyance  now  in 
question.  By  it  the  property  was  absolutely  given  by  an  in- 
strument which  is  not  revocable.    The  right  of  the  donees  k 
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not  to  depend  upon  the  event  of  the  donor's  death  ;  nor  was    Jaotaey, 
there  any  (rust  or  confidence  that  the  donor  w as  to  bare  it  back        1813' 
in  case  he  recovered  from  bis  illness.     Indeed,  the  grant  *»•  Li# btfoot'i  en. 
not  made  during  a  last  illness ;  nor  was  it  moved  bj a  present     cut??*od 
peril  of  death,  but  was  only  the  consummation  of  a  purpose  v. 

long  before  settled,  as  is  proved  by  Mr.  Tyler  and  others.  hColgio  mod  wife, 
is,  therefore,  not  a  donatio  causa  mortis,  or  a  testamentary  act ; 
if  it  were,  indeed,  a  will  in  disguise,  as  was  argued  by  the  ap- 
pellee's counsel,  it  could  not  withstand  the  justice  of  this  court. 
It  would  stand  interdicted,  as  well  as  an  open  will,  by  the  post* 
live  provisions  of  the  statute. 

Considered  as  a  grant,  it  is  of  no  importance  that  a  remain- 
der only  is  granted,  while  the  life  interest  is  retained.  That 
remainder  is  a  vested  interest,  is  a  real  advancement,  and  may 
be  alienated.  In  the  case  of  a  father  having  but  one  negro,  he 
can  only* provide  for  his  child,  in  this  way,  without  depriving 
himself  of  the  present  use  of  that  negro  altogether,  and  reduc- 
ing himself  to  want.  This  decides  the  principle  of  the  case. 
Again,  it  is  said  that  the  donor  did  not  part  with  the  possession 
of  the  property.  Two  answers  occur  to  this  objection  :  1st, 
That  the  possession  of  the  donor  is  consistent  with  the  deed 
of  settlement  which  is  recorded  ;  and  2d,  That  this  possession 
cannot  be  objected  on  the  part  of  the  wife.  1st,  Because  she 
cannot  be  supposed  to  be  ignorant  of  this  open  and  notorious 
transaction  done  by  her  husband ;  and  2dly,  because  she  is  not 
a  creditor,  and  could  not  therefore  be  defrauded  or  deceived  by 
a  delusive  possession.  It  is  held  in  Ryal  v.  Rolle,  1  Atk.  197, 
that  possession  of  goods  is  no  otherwise  a  badge  of  fraud  than 
as  it  is  calculated  to  deceive  creditors  ;  for,  as  to  goods  (adds  the 
chancellor,)  1  have  no  way  of  coming  to  the  knowledge  of  the 
owner,  but  by  seeing  who  is  in  possession  of  them.  In  the  case 
before  us,  that  knowledge  was  afforded  by  a  recurrence  to  the 
records.  The  separation  of  the  possession  from  the  right, 
therefore,  cannot  be  objected  by  any,  and  much  less  by  the 
wife,  who  is  no  creditor,  and  must  also  be  supposed  conusant 
of  all  the  transactions  of  her  husband.  With  respect  to  what 
is  said  by  one  of  the  judges,  of  placing  the  children  under  terms 
inconsequence  of  the  legal  title  of  some  of  the  property  being 
in  the  executors,  and  not  in  the  trostees ;  the  answer  is,  that 
these  children  are  not  plaintiffs,  and  ask  nothing  from  the  court, 
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January,    but  that  the  bill  be  dismissed,  and  the  executors  and  trustees 
1813-        be  permitted  to  fulfil  their  trusts :  there  is  uo  ground  for  such 
LighUbot's  exe-  decree,  therefore,  existing  in  this  suit, 
enters  aod         This  view  of  the  subject  determines  my  opinion  in  the  pre- 
veri       sent  case.    Owing  to  the  particular  circumstances  involved  in 
Colsio  and  wife.  jt)  i  maT  ^g^  t^  judgment  I  am  obliged  to  give.    I  had 
even  strong  feelings,  on  the  argument,  in  favour  of  the  appel- 
lees, which  had  almost  overpowered  the  best  convictions  of 
my  understanding.    1   rejoice,  however,  that  1  am  liberated 
from  my  first  prejudices,  and  that  1  shall  not  now|  give  a  de- 
cision, which  would  afford  a  precedent  in  other  cases,  exalting 
the  claim  of  the,  wife  beyond  its  proper  level,  and  abridging 
the  heretofore  admitted  right  of  the  husband  over  his  personal 
property.     I  shall  not,  even  in  this  strong  case,  lay  the  foun* 
datioo  of  a  superstructure,  the  consequences  of  which  1  am 
unable  to  foresee  or  estimate.     My  opinion  is,  that  the  deeds  in 
question  be  decreed  to  be  valid ;  and  that  the  decree  be  revers- 
ed so  far  as  it  holds  the  contrary,  and  the  wife  be  let  into  all 
her  legal  rights,  excluding  those  passed  by  the  deeds  in  ques- 
tion.    I  concur  in  the  particulars  of  the  decree  to  be  exhibited 
by  the  president. 
* 

Judge  Fleming.  This  cause  seems  to  me  important,  rather 
from  the  magnitude  of  the  subject  in  controversy,  than  from 
any  difficulty  in  the  principles  on  which  it  should  be  decided ; 
which,  I  conceive  ought  to  be  by  the  laws  of  our  own  coun- 
try, without  regard  to  the  customs  of  any  foreign  country  or 
city  whatever,  unless  they  perfectly  coincide  with  the  princi- 
ples, laws,  and  usageB  of  our  own. 

Two  points  only  appear  to  me  material  to  be  considered, 
1st,  whether  a  marriage  agreement,  or  promise,  on  the  part  of 
Ldghtfoct,  as  charged  in  the  bill,  or  any  other,  be  proved  ?— 
and  2dly,  whether,  if  not,  he  had  a  right  to  dispose  of  bis 
personal  estate  in  any  manner  he  thought  proper  in  his  own 
life  time. 

With  respect  to  the  first  point,  I  consider  the  boastings  of 
IAghtfoot,  that  he  was  worth  180,000/.,  mentioned  in  one  of 
the  depositions,  a  mere  gasconade,  or  idle  talk,  not  affecting 
the  present  question,  and  the  only  evidence  of  a  marriage 
promise  that  appears  in  the  record,  is  the  deposition  of  John 
H.  Bosrvell,  who  says  that, "  some  few  weeks  before  the  marriage,  - 
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M  he  beard  (be  said  Wm.  Ligktfdoi  tell  tbe  said  Ann  Clifton    JjurvAEr, 
"  ElUsm  that,  if  she  would  marry  him,  he   would  give  her  a  SJ^LJ 
14  jointure  of  40,000/.  ;    besides  which  sum,  in  case  he  died  Ljghtfooc't  exe- 
"  first,  she  should  be  entitled  to  one  third  part  of  his  persona!     <"2"*1- 
u  estate." — The  latter  (after  debts,  funeral  charges,  Ac.  paid,)         v. 
the  law  would  have  given  her,  without  any  promise  whatever.    Co,«iB,,,d  wifc- 

But  the  deposition  of  BotweU,  so  far  as  it  goes  to  prove  the 
promise  of  a  jointure,  is  inadmissible  evidence,  if  we  pay  res- 
pect to  our  statute  of  frauds  and  perjories,  which  was  intended 
to  guard  against  the  very  evil  and  mischief  which  now  ap- 
pears before  the  court.  And  I  consider  myself  as  much  bound 
by  that  statute  as  by  any  one  in  our  whole  code  of  laws  ;  as  I 
can  discover  nothing  in  the  record  to  take  this  case  out  of  the 
operation  of  it.  But  admitting  for  a  moment,  that  the  promise 
of  a  jointure  had  been  legally  proved,  the  appellees  must 
either  give  up  the  claim,  or  rely  upon  it  altogether ;  for  it  is  a  / 

well  settled  principle  that,  by  our  laws  a  widow  shall  not  have 
both  jointure  and  dower  ;  though,  in  some  cases,  she  has  an 
election  to  take  which  of  the  two  she  vnhj  think  most  for  her 
benefit.  In  regard  to  the  second  point,  whether  Ligktfeot  had 
a  right  to  dispose  of  his  personal  estate  in  any  manner  he 
thought  proper,  during  bis  own  life  time,  I  have  no  doubt ;  as 
bo  marriage  agreement  or  promise  has  been  proved,  to  give 
his  widow  a  lien  on  that  part  of  the  estate. — It  is  admitted  that, 
it  appears  from  the  evidence,  one  motive  for  bis  conduct  was 
to  deprive  his  wife  (with  whom  he  had  for  some  time  lived  un- 
happily,) of  dower  in  a  great  portion  of  his  personal  estate  ; 
but  whether  or  not,  his  motives  for  such  conduct  comported 
with  the  strict  rules  of  morality,  is  not  for  me  to  decide ;  but 
it  is  worthy  of  remark,  that  his  large  gifts  of  personal  proper- 
ty after  his  second  marriage  stated  io  the  record,  were  not  to 
defraud  creditors  but  they  were  to  advance  in  life  his  own  off- 
spring, by  a  former  venter,  three  of  whom  were  married  and 
had  issue;  and  for  whom  he  had,  previously,  made  but  a 
slight  provision  ;  and  therefore  he  was  naturally  and  morally 
bound  to  provide  for  them  ;  the  measure  of  which  provision 
was  altogether  within  his  own  breast,  so  far  as  it  respected  his 
personal  estate :  and  should  this  court  interfere  with,  and 
control  such  his  undoubted  right  and  privilege,  it  would,  in 
nay  apprehension,  be  making  a  very  injudicious  and  dangerous 
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Jahuiry,    precedent ;  and  one  of  the  wont  that  a  court  can  devise,  for 
1813.        disturbing  the  peace  and  quiet  of  families ;  the  evils  of  which 
Ligbtfoot't  ex* trc  tey0*^  m7  powers  of  calculation.     I  am  therefore  of  opi- 
cutors  and    nion,  that  so  much  of  the  said  decree  of  the  superior  court  of 
v.  chancery,  for  the  district  of  Williamsburg,  as  sets  aside  the 

CoJpn  sod  wife.  <iee<i  of  trust  of  the  21st  of  April,  and  the  several  subsequent 
deeds  of  May  1809,  as  fraudulent ;  and  also,  so  much  of  the 
after  part  of  the  said  decree  as  is  consequent  thereon,  is  erro- 
neous, and  ought  to  be  reversed ;  and  the  residue  of  the  said 
decree  affirmed.  And  that  is  the  opinion  of  a  majority  of  the 
court. 

The  following  was  pronounced  as  the  court's  opinion  : — 
The  Court  is  of  opinion  that,  although,  in  a  controversy 
between  creditors  of  the  grantor  William  IAghtfooty  in  the  pro- 
ceedings mentioned,  and  the  appellants  bis  children  claiming 
the  slaves  and  personal  estate  now  in  controversy  by  voluntary 
conveyance  from  the  said  William  Ldghifoot  their  father,  the 
said  conveyances  might,  under  the  circumstances  disclosed  in 
this  case,  be  held  to  be  fraudulent  as  to  them  ; — yet  that,  in 
this  case,  of  a  controversy  between  the  children  of  the  said 
William  Ldghtfoot,  not  shown  to  be  otherwise  provided  for, .and 
hisnrufotr,  who  is  entitled  to  a  large  dower  in  his  real  estate, 
besides  her  share  in  bis  personal  estate  unconveyed  by  those 
deeds,  the  court  has  no  power  to  set  aside  the  said  deeds  ;— both 
because  of  the  meritorious  claims  of  the  children,  as  afore- 
said ;  because  the  widow  has  no  claim  of  interest  in  the  pro- 
perty, conveyed  by  the  deeds  aforesaid,  which  will  let  her  in 
to  impeach  the  same ;  and  because  there  is  no  principle,  au- 
thorizing this  court  to  interfere  in  this  case,  which  would  not 
equally  justify  it  in  setting  aside  a  deed,  as  fraudulent,  made 
in  favour  of  children  otherwise  unprovided  for,  on  the  ground 
of  its  being  voluntary —The  court  is  farther  of  opinion  that, 
although  the  widow  of  a  person  dying  seized  of  real  or  per- 
sonal estate  has  a  legal,  equitable  and  moral  right  to  a  provi- 
sion from  his  estate  after  his  death,  yet  that  this  claim  does 
not  extend  to  the  whole  thereof, — must  be  limited  and  defined 
by  law  as  to  the  extent  and  quality  thereof, — and  be  in  subor- 
dination to  the  claims  of  creditors,  and  others,  to  whom  a 
preference  is  given  by  the  positive  provisions  of  the  statutes. 
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Acting  under  the  influence  of  these  principles,  the  court  is  of  Jammst, 
opinion,  that  in  the  case  before  us,  when  the  femal*  appellee  ,■-   -L   , 
renounced  the  will  of  her  husband,  she  was  only  entitled  to  y^ htfoot**  n» 
dower  in  the  slaves  of  which  her  husband  died  possessed,  and     «mow  and 
to  such  a  pnrt  of  bis  other  personal  estate  as  she  would  have  v. 

been  entitled  to,  had  her  husband  died  intestate,  and  is  not  en-Col*ill*,ld  wifc 
titled  to  disturb  the  conveyances  now  in  question,  because  of 
her  want  of  interest  as  aforesaid.  In  making  this  decision  the 
court  considers  the  conveyances  aforesaid  as  absolute  and  ir- 
revocable deeds,  and  not,  as  was  argued,  wills  in  disguise, 
which  this  court  would  not  permit  to  elude  the  just  claims  of 
the  wife  as  provided  for  by  Btatute. 

The  court  is  farther  of  opinion  that  this  case  cannot  be  at 
all  influenced  by  decisions  upon  the  custom  of  London,  (which 
were  so  much  pressed  in  the  argument ;) — among  other  rea- 
sons, because  that  custom  has  given  to  the  claims  of  the  wife 
and  children  arising  under  it  a  dignity  not  belonging  to  that 
of  the  wife,  claiming  independently  of  the  will,  in  this  coun- 
try ;  and  because,  while  the  cases  on  the  custom,  which  were 
cited,  are,  on  this  ground,  wholly  inapplicable,  they  are  also 
inapplicable  so  far  as  they  apply  to  the  deeds  annulled 
and  set  aside  thereby  in  England  ;  for  those  deeds  bad  a  re- 
semblance to  a  testament,  or,  at  least,  to  the  testamentary 
disposition  called  a  donatio  causa  mortii,  to  which  the  deeds 
now  before  us  bear  no  similitude ;  the  same  being  neither  am- 
bulatory and  revocable,  made  in  present  peril  of  death,  nor 
under  a  confidence  that  the  property  would  be  restored  if  the 
donor  recovered  from  a  present  illness,  but  being  conclusive 
deeds  made  in  pursuance  of  a  determination,  long  previously 
formed,  to  grant  the  property  to  his  children. 

The  court  is  farther  of  opinion  that,  while  the  English 
eases,  made  upon  a  different  law,  are  inapplicable  as  aforesaid, 
it  ought  not  to  be  bound  by  the  decisions  of  any  of  the  subor- 
dinate tribunals  in  this  country,  (if  there  be  any  adverse  to 
the  opinion  now  declared,)  because  it  is  the  province  of  this 
court  to  correct  the  errors  of  those  tribunals  when  committed, 
and  not  to  follow  them  because  tbey  have  taken  place  ;— and 
the  most  that  could  be  contended  for  on  this  point  would  be, 
that  this  court,  in  a  doubtful  case,  would  be  governed  by  a 
long  series  of  decisions  which  have  grown  into  a  rule  of  pro- 

tol.  t.  11 
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Jabuary,    perfy,  and,  being  universally  submitted  to,  would  cany  with 
v  ^!ZL  j  tnem  evidence  of  general  assent  and   acquiescence ; — nothing 
.  Lightfoot's  eic-  °f  which  appears  in  the  case  before  us. 

cuionaod        Acting  under  the  influence  of  these,  among  other  reasons, 
v.  the  court  condemns  of  error,  and  reverses  so  much  of  the  de* 

Col«inwidwife.cpeej)€^ore  ug  ag  gej8  M\de,  m  favour  of  the  female  appellee, 
the  deeds  of  April  21st,  1800,  and  the  deeds  of  May,  1809,  in 
favour  of  the  defendants  Qeorge  Blakey,  William  H.  Ldghtjooi, 
.  and  Anne  C.  tAghtfoot*  and  a?  gives  to  the  said  appellee  a  part 
of  the  slaves  and  other  estate  thereby  conveyed; — and  also  so 
much  of  the  said  decree  as  directs  an  account  to  be  rendered 
of  and  concerning  the  slaves  and  other  estate  conveyed  by 
the  said  deeds,  and  decrees  in  favour  of  the  appellees  the  pay- 
ment of  the  hires  or  profits  thereof.  The  decree  is  to  be  re* 
versed,  so  far  as  it  conflicts  with  the  opinion  and  decree  now 
pronounced,  with  costs,  and  affirmed  as  to  the  residue  : — and 
the  cause  is  to  be  remanded,  to  be  6nally  proceeded  in  pursu- 
ant to  the  principles  of  this  decree. 


Feb.  i9tb,  isle.  John  E.  Rovall's   administrators   against  Lucy 

Royall's  administrator. 

1.  A  son  he-  THE  appellants,  Uttlebury  Rot/all  and  John  Royall,  admi- 
a**li£°eirtate  in  nistrators  of  John  E.  RoyaU  deceased,  filed  their  bill  of  injunc- 
certain  slave*,  jf0D  jn  jne  guperior  court  of  chancery  for  the  Richmond  dis- 
with   a   contio-  ' ■  *  ...... 

gent  limitation,  tnct,  setting  forth,  that  Joseph  RoyaU  departed  this  life  some 
to   bis    mother 
and    her   heirs, 

upon  his  dying  without  issue  living  at  the  time  of  bis  death  ;— the  mother  died  in  his  life  time, 
leaving  him  her  only  heir ;  and  he  afterward*  died,  without  such  issue  : — the  admiubtratw  of  the 
mother  brought  an  action  of  detinue  for  the  slaves,  against  a  person  who  was  one  of  theco  heirs 
and  distributees,  and  also  one  of  the  administrators,  of  the  son,  {but  not  charged  as  suck  in  the  de- 
claration,) and  obtained  a  judgment  upon  a  case  agreed,  by  which  the  parties  rested  the  decision  of 
the  cause  upon  certain  specified  points  of  law ;  vii.  whether  the  limitation  to  the  mother  was  legal 
and  valid ;  and  whether  (notwithstanding  her  death  in  the  life  time  of  the  son,  who  was  her  only 
heir.)  the  slaves,  so  limited  toiler  on  lib  death,  became  verted  in  her  administrator: — it  was  de- 
cided that  such  case  agreed  did  not  abandon  or  relinquish  the  title  of  the  administrators  of  the  son 
to  the  flaves  in  question  ;  but  the  recovery  was  had  in  subordination  to  their  ulterior  right,  arising 
from  the  circumstances,  that  all  the  debt*  of  the  mother  had  been  paid  by  the  *on  in  hb  life  time  ; 
that  he  died  greatly  indebted  j  and  that  the  slaves  in  question  were  necessary  to  pay  bb  debts  j 
which  circumstances,  (though  mentioned  in  the  case  agreed,)  were  not  included  in  the  points  there- 
by submitted. 

2.  And  on  a  bill  in  equity  filed  in  their  favour,  the  judgment  wan  perpetually  enjoined  ;  on  the 
grouod  that  they,  a*  representing  him,  were  entitled  to  the  tdnves ;  and,  being  in  possession,  should 
not  be  compelled  to  relinquish  thai  possession,  and  afteiward*  be  put  to  the  circuity  of  another  ac- 
tion to  recover  them  back.  %*  See,  to  the  same  effect.  WiUon  and  Trent  v.  Butter  and  others.  3 
Munf.U9. 
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in  the  year  1784,  after  bar  log  made  and  duly  published   Fbb&uary, 
fait  last  will  and  .testament,  since  admitted  to  record,  of  which  ^rJ[' 
a  copy  was  made  an  exhibit ;  Lucy  Royall  being  his  widow,  j^  e  Royairt 
and  John  E.  Royall  his  only  son;  that,  after  the  death  of  the  •eauaistoatois 
latter,  (who  died  in  possession  of  the  whole  estate  left  by  the  Lacy  RopmlPt 
•aid  testator,  except  what  he  had  sold,)  and  eight  years  after  ^""■"timWr. 
the  death  of  the  widow,  Richard  Eppes%  without  the  knowledge 
of  the  plaintiffs,  obtained   the'  administration  of  her  estate, 
though  her  son  John  E.  aforesaid  had  paid  her  funeral  expenses 
and  debts,  and  taken  possession  of  all  her  estate ;  that  the  said 
Richard,  having  obtained  this  legal  advantage,  then  brought  a 
suit  in  the  Petersburg  district  court  against  the  complainant 
John  Royall,  holding  as  administrator  of  the  deceased  John  E. 
Royall,  tor  certain  slaves  which  he  the  said  Richard  adminis- 
trator of  lacy  Royall  claimed,  as  given  to  her  by  the  will  of 
ber  husband  aforesaid ;  that,  in  the  progress  of  that  suit,  a  case 
was  agreed,  stating  the  facts  correctly;  and,  thereupon,  a  judg- 
ment was  entered  for  the  plaintiff  at  law,  which  judgment  was 
alfirmed  by  the  court  of  appeals.(a)  (a)  V  Sm  <b 

The  complainants  did  not  mean  to  controvert  the  propriety  jpJ^JJ,  'i^Jtf. 
of  that  judgment,  but  contended  that,  although  Richard  EppcsA™-m- 
as  administrator  aforesaid,  was  entitled  to  claim  and  to  nave 
the  slaves  recovered,  yet,  that  he  must  bold  them  subject  to 
the  law  of  distributions ;  and,  as  it  was  a  fact,  stated  in  the  case 
agreed,  that  no  debts  remained  due  from  the  estate  of  Lucy  Royall, 
there  could  be  no  reason  why  the  complainants, "  who  were  the 
u  paternal  uncles  of  the  said  John  E.  Royall,  being  his  father's 
M  only  brothers?  should  not  be  permitted  to  retain  in  their  hands 
what  the  said  Richard  would  be  compelled  to  distribute  between 
them. 

The  complainants  farther  represented  that  Eppes  was  the 
nephew  of  the  said  Lucy,  and  pretended  that  he,  in  that  cha* 
racter,  as  well  as  bis  brothers  aud  sisters,  were  entitled  to  a 
portion  of  the  estate  of  the  said  John  E.  Royall : — how  far  this 
Blight  be  correct,  they  submitted  to  the  court  to  decide: — but, 
whatever  might  be  the  proportion  to  which  the  maternal  aa 
well  as  paternal  relations  of  the  said  John  E.  Royall  might  be 
entitled,  there  could  be  no  doubt  that  the  debts  due  from  the 
estate  of  the  said  John  E.  Royall  must  be  first  satisfied,  and  that 
the  residue  only  would  be  liable  to  distribution. — They  con- 
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FiB&tTAEr,  eluded  therefore  with  praying  "  such  relief  as  their  ease  re* 
1816. 


John  CRoyall'i     The  record  of  the  suit  in  the  Petersburg  district  court,  being 

•dmioMtraton  exhibited  with  the  bill,  contained' the  case  agreed,  (partly  set 

Locy  RoyalPt  forth  in  2  Munf.  470—481 ;)  in  which  it  was  also  stated,  that 

********.  John  E.  Royall  died  greatly  indebted;  that  the  slaves  in  question 

were  necessary  to  pay  his  debts ;  and  that  the  defendant  at  law 

was  the  administrator  and  one  of  the  co-heire  and  distributees 

of  the  said  John  E.  Royall,  deceased. 

The  answer  of  Richard  Eppes  admitted  the  truth  of  the  facts 
set  forth  in  the  case  agreed  at  law,  but  insisted  that  the  plain- 
tiffs, as  representatives  and  distributees  of  John  E.  Royall,  had 
no  manner  of  claim  to  distribution  of  the  estate  of  Lucy  Royall, 
"  for  it  is  of  for  estate  that  distribution  is  demanded;"  that  the 
whole  question  arising  in  this  controversy  had  been  already  de- 
termined in  the  court  of  law,  and  the  plaintiffs  stated  no  equit- 
able matter  on  which  they  could  ground  their  application  for 
relief  in  equity ;  and  that,  the  estate  of  Lucy  Royall  the  mother, 
not  being  liable  to  the  debts  of  John  E.  Royall  the  son,  the 
plaintiffs  had  no  claim  to  relief  on  that  head. 

Chancellor  Taylor  dissolved  the  injunction,  and  afterwards 
dismissed  the  bill  with  costs ;  from  which  decree  the  plaintiffs 
appealed. 

February  19,  1816,  Judge  Roane  pronounced  the  court's 
opinion,  as  follows : — 

This  is  a  bill  by  the  appellants. administrators  of  J.  E.  Roy- 
all against  the  appellee  as  administrator  of  Idtcy  Royall,  pray- 
ing to  injoin  a  judgment,  whereby  the  latter  recovered  against 
John  Royall,  one  of  the  appellants,  four  negroes,  formerly  the 
property  of  her  husband  Joseph  Royall,  deceased. — The  ground 
the  bill  takes  is  that,  admitting  that  judgment  rightly  decided 
the  negroes  to  hare  been  the  property  of  Lucy  Royall,  and  as 
such  recoverable  by  her  administrator  to  pay  her  debts,  and 
for  distribution,  yet  that  the  judgment  should  be  enjoined;—* 
lor  that  it  was  agreed  in  that  cause,  and  is  now  agreed  in  this, 
that  all  the  debts  of  Lucy  Royall  were  paid ; — and  on  the  further 
ground  that  the  property  in  the  said  slaves,  subject  to  her  ad* 
ministrator's  claim  as  aforesaid,  was  in  John  E.  Royall  as  dis- 
tributee to  bis  mother,  and  is  now  in  the  appellants  as  Ass  ad* 


In  the  40th  Year  of  the  Commonwealth.  15 

ministrators,  St  necessary  to  pay  his  debt* ,  and  that  the  surplus  Ftiauiar, 
belongs  to  tbem  as  hit  legal  representatives. — Tbe  appellants  ^Jf^L, 
have  not  shewn  in  this  suit,  that  they  only  are  his  legal  repre-  Jobn  E.Royall'i 
seotativet,  even  on  the  paterrtal  side,  and  under  a  supposition  administraton 
that  his  estate  is  not  to  be  divided  into  moieties  under  tbe  act  Lucy  Roy«ift 
of  descents;  but,  nevertheless,  in  their  character  of  administra-  »dadasjtfattr. 
tors,  they  may  be  entitled  to  recover. — If  the  debts  of  hit  mo- 
ther are  all  paid,  aod  the  son,  the  intestate  of  the  appellants, 
was  her  distributee,  the  appellants  should  recover  as  represent- 
ing him ;  and  being  in  possesion  of  the  property,  should  not  be 
put  to  the  circuity  of  another  action  to  recover  back  property 
taken  from  them  under  tbe  judgment. — On  inspecting  the  re- 
cord referred  to  in  this  case,  it  appears  that  tbe  judgment  was 
rendered  upon  certain  points  submitted  to  the  court,  which  do 
not  go  to  abandon  or  relinquish  tbe  title  of  the  son  to  the  ne- 
groes in  question ;  but  the  recovery  was  bad  in  subordination  to 
the  ulterior  right  now  asserted :  nor  are  the  appellants  estop- 
ped, (as  was  argued,)  by  the  agreement,  in  tbe  case,  that  John 
Royally  one  of  the  appellants,  "  was  not  the  legal  representative 
41  or  distributee  of  Lucy  RoyaU;"  for  if,  as  the  fact  is,  John  E. 
RoyaU  was  such  distributee,  and  the  appellants  ma  distribu- 
tees and  administrators,  that  is  sufficient  to  entitle  tbem  to  re- 
cover.— It  is  also  to  be  remarked,  that,  in  that  action,  the  ap- 
pellants were  not  sued  a&  administeatoes  o/*J.  £.  RoyaU,  and 
therefore,  as  against  tbem,  the  appellee  was  clearly  entitled  to 
recover. The  judgment  in  that  action  declared  the  proper- 
ty to  be  that  of  Lucy  RoyaU  ;  subject,  however,  as  is  aforesaid, 
to  this  claim;  the  said  J.  E.  RoyaU  succeeded,  as  sole  distribu- 
tee to  his  mother,  and  having  died  without  mother,  brothers  or 
Bisters,  or  their  descendants,  tbe  whole  personal  estate  of  tbe 
said  John  E.  RoyaU  is  divisible  into  moieties,  to  go  to  tbe  pa- 
ternal and  maternal  kindred,  according  to  tbe  provisions  of  the 
act  of  descents. 

Tbe  court  is  therefore  of  opinion,  that  the  decree  should  be 
reversed,  and  the  judgment  enjoined ;  that  the  cause  should  be 
retained,  and  the  appellants  decreed  to  make  up  an  account  of 
their  administration;  and  that  tbe  surplus,  after  the  debts  of 
tbe  intestate*  JohnE.  RoyaU  shall  have  been  paid,  shall  be  de- 
creed to  be  distributed  according  to  the  principles  now  declar- 
ed ;  with  liberty  to  tbe  parties  to  this  suit,  and  others  supposing 
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themselves  entitled,  to  shew  themselves  to  be  so  entitled,  by 
being  made  parties  or  otherwise.  And  (he  cause  is  remand- 
ed, to  be  proceeded  in  pursuant  to  the  principles  of  this  decree. 


Jan. »,  isle.  Scott  and  Wife  and  Claiborne  against  Gibbon 
and  Company,  and  Batte. 

1.  A  deed  of     THE  appellants  exhibted  their  bill  to  the  chancellor  of  the 

marriage  settle- 

ment  executed  Richmond  district,  setting  forth  that  Scott  (who  was  very 
Jj^  <jji£  tte  much  involved  in  debt)  and  his  wife,  before  their  marriage, 
marriage,  but  entered  into  a  marriage  contract,  by  deed  dul  y  executed  and 
required  by  lawtf^orded,  whereby  the  property  of  the  intended  wife  only  wai 
is  conclusive  »- conveyed  to  Claiborne,  in  trust,  that,  from  and  after  the  solem- 

gaiost  the  credi  J 

tore  of  the  hut  nisat  ion  of  the  marriage,  he  should  permit  the  husband  and 
c^racteddebyw'fe  durtag  their  joint  lives  to  take  and  enjoy  all  the  interest 
him  before  the aQd  profits  of  the  property  so  conveyed:  and  that  after  the 
thb,  *  although  marriage  was  solemnised,  and  the   deed  was  recorded,  Gibbon 

retried**  ^sndC'0'  aod  BatU  8Ucd  opt  execul>°n»  on  judgments  they  had 
theackoowiedg- respectively  obtained  against  the  husband  before  the  cover- 
SeT,without any  lape»  alM*  na<* tno8e  executions  levied  on  the  property  of  the 
privy  examina- w|fe  go  vested  in  Claiborne  by  the  deed  and  for  the  purpose 

turn  of  the  wife.  ,         ,       _,  -   .  » 

2.  if  ptaintift  above  mentioned.     The  prayer  of  the  bill,  therefore,  was,  that 

faMwJyutaSthedrfe^anl8ml8ht^  enjoined  from  proceeding  with  their 
a  deed  of  mar-  executions  against  that  property. 

SSd£r  which"*  I*  distinctly  appeared  that  the  judgments  of  the  defendant* 
tbey  tedinJe7**  aSa*nst  Scott  were  obtained  some  time  before  the  marriage, 
the  marriage,  The  deed,  exhibited  with  the  bill,  bears  date  April  13, 
a^bardT!rdfH1809-  The  marriage  took  effect,  (as  the  appellants  allege) 
bejog,  also,  ex-  shortly  afterwards.  The  deed  was  recorded,  on  the  acknow- 
recital  of  the  ledgment  of  the  parties  without  the  privy  examination  of  the 
SmbnmfeUi wife'  after  tbe  marriage»  viz-  at  Dinwiddie  county  court,  No- 
coDtemplatiooof  vember  term,  1809.  There  was  no  witness  to  it.  The  recital 
*&£uymteruL°f tne  deed  *9  as  follows— U»W hereaB  a  marriage  is  shortly  in- 
^L"i&c°-eaud  "  tended  ,0  bc  nad  and  solemnized  by  the  permission  of  God, 
that  allepatioo  "  between  the  said  William  Scott  and  Maty  Davis;  and  where- 
wtkeddcrnie<theM  a*  the  8aid  MarH  »  possessed  of  real  and  personal  property 

answer;  it  must 

be  considered  as  admitted  to  be  true,  without  farther  proot 
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44  during  her  life,  am!  also  tome  personal  property  in  absolute    Januaeit, 
**  ree  simple,  the  former  of  which  was  devised  and  bequeathed 

*  to  her  by  the  last  will  and  testament  of  her  deoeased  hus-8eott  ^  w{Ai 

*  band,  and  the  latter  has  been  acquired  by  her  since  her  ****  Claib#nt 
(l  widowhood;  and  whereas  it  hath  been  agreed  that  the  said  Gibbon  aodO*. 
H  William  and  Mary  sh  >ul«l  enjoy  the  interest  and  profits  of    %aA  BaU# 

44  the  said  estate  jointly  during  their  lives ;  now  <fcc."  Scoti  is 
party  to  the  deed,  in  which  it  is  expressed  to  have  been  made 
with  his  consent.  The  deed  then  conveys  the  said  property 
by  specific  description,  to  the  trustee  Claiborne,  his  heirs,  ex- 
ecutors, &c.,  upon  trust  as  therein  declared,  rii.  "  In  trust  for 
4-<  the  said  Mary  till  the  solemnisation  of  the  said  intended 
44  marriage;  ami  from  and  after  tbe  solemnisation  of  the  said 
44  intended  marriage,  then  in  trust  that  the  said  Claiborne,  his 
14  executors,  &c,  shall  and  dp  permit  the  said  ffilkam  Scott  and 
•*  Mary  his  intended  wife,  during  the  joint  lives  of  them  the 
44  said  William  and  Mary  bis  intended  wife,  to  have,  receive, 
44  take  and  enjoy,  all  the  interest  and  profits  of  the  said  proper- 
"  ty,  hereby  conveyed  ami  assigned,  to  and  for  tbeir  own  use 
44  and  benefit ;  and  from  and  after  the  decease  of  such  of  them, 
44  the  said  William  and  Mary,  as  shall  first  happen  to  die,  then 
44  upon  trust  that  the  said  Claiborne,  bis  executors,  doc.  shell* 
44  and  do  assign,  transfer  and  pay  over,  all  tbe  said  property, 
44  to  tbe  said  Mary  in  case  she  survives  the  said  William  ;  and 
44  if  the  said  Mary  die  before  him  the  said  William,  to  transfer, 
44  assign  and  pay  over  all  such  property,  hereby  conveyed  to 
44  the  said  William,  in  which  the  said  Mary  has  an  absolute 
«•  fee  simple." 

Tbe  chancellor  denied  the  injunction,  and  assigned  his  rea- 
sons to  the  following  effect  :— 4i  The  question,  whether  a  court 
44  of  equity  can  interfere,  in  favour  of  a  trustee,  against  the 
u  creditors  of  tbe  cestui  que  trust?  was  not,  as  the  plaintiff's 
44  counsel  supposed,  settled  by  the  court  of  appeals  in  Mrs. 
44  Copland's  cause  ;(1)  as  two  of  tbe  judges  have  informed  me. 
44  The  question  was  in  that  case,  as  it  is  in  this,  should  a  court 
44  of  equity  interpose,  to  prevent  a  creditor  from  availing  bim- 

0)  8«  Wilson  and  Trent  v.  Butler  and  otktrs,  3  Munf.  559— $65,— which 
wai  tbr  case  here  alluded  to  —but  in  that  case,  the  tiwteet  did  not  appear  inat- 
tentive to  their  trust ;  aod  they,  together  with  the  cetturt  que  trust,  were  com- 
plainant!, and  obtained  relief  in  equity. 
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January,    ««  self  of  the  benefit  of  the  law,  upon  the  conditions  imposed 
*jj^*^  **  by  the  law  itself,  (namely,  to  indemnify  the  officer,)  unless  • 

Scott  aod  wife  "  ca*e  were  presented,  that  would  make  the  interference  of  the 
and  ciaiborop  «  court  of  equity  proper  in  any  other  case  ?  In  that  esse,  it  was 

Gibbon  and  Co. "  held,  that  if  the  trustee  was  inattentive  to  his  trust,  the  court 
mad  Jtttc  ti  m|gD|  interfere,  at  the  instance-  of  cestui  que  trust,  as  he  has 
"  but  the  equitable,  not  the  legal  estate.  But,  in  the  case  before 
**  me,  the  trustee  is  stated  to  hold  himself  bound  to  interpose  ;  and 
♦'  the  law  furnishes  him  the  means.  Therefore,  the  court  can* 
44  not  yield  its  opinion  to  the  counsel's  suggestions.  Even  if  it 
"  had  been  settled,  in  the  case  referred  to,  that  this  court  might 
"  interfere ;  still,  this  case  would  depend  on  the  validity  of  the 
"  deed ;  for,  unless  it  was  recorded  in  the  manner  prescribed 
"  by  law,  Mrs.  Scott  parted  with  no  right  to  the  trustee.  It  is 
"  true  it  does  not  appear  when  the  marriage  was  celebrated ; 
"  but  the  deed,  which  is  dated  in  April,  states  that  the  mar- 
"  riage  was  shortly  to  take  place;  and  it  is  to  be  presumed,  H 
44  did  take  place  before  the  deed  was  recorded,  in  November 
"  following.  It  was  recorded  on  the  acknowledgment  of  the 
"  parties  (for  there  is  not  a  witness  to  it.)  But  Mrs.  Dams 
44  was  then  a  married  woman ;  and  (as  the  court  is  at  present 
41  advised)  had  no  powers  to  make  an  acknowledgment ;  at 
u  least,  in  that  way.  The  property,  then,  of  the  wife,  not  bav- 
tf  ing  been  conveyed  in  the  manner  prescrit>ed  by  law,  became 
"  the  pro|>erty  of  Scott  her  now  husband  :  and  I  regard  it  as  a 
v  "  well  settled  principle  of  the  courts  of  equity,  that  their  remev 
44  deal  power  does  not  extend  to  the  supplying  of  any  circum- 
44  stance,  for  want  of  which  the  legislature  hath  declared  the 
44  instrument  to  be  void.  So  that,  unless  the  plaintiffs  can  at 
44  least  charge  upon  oath,  that  the  marriage  was  after  and  not 
44  brfore  the  recording  of  the  deed,  the  case  should  be  left  at 
•*  law." 

Upon  this,  application  was  made  to  a  judge  of  this  court,  by 
whom  the  injunction  was  awarded. 

The  defendants  appeared  and  answered  the  bill.  Their  an- 
swers are,  in  effect,  no  more  than  the  reasons  given  by  the 
chancellor  for  denying  the  injunction,  cast  in  the  form  of  an 
answer. 
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The  came  coming  on  to  be  finally  heard  by  content,  the    Jauuart, 
chancellor  pronounced  (in  substance)  the  follow  log  opioion  and  ^JfJ^L, 

decrce:  Scott  and   w*e 

"  The  court  being  of  opinion  that  the  deed  in  the  bill  men-  ^  Ciaibon* 
41  tioned,  not  bein*  proved  to  have  been  executed  and  delivered,  Qibhan  and  Co. 

*  before  the  intermarriage  of  the  plaintiffs  Scott  and  wife  (two  of    "*  Batte- 
"  the  parties  thereto)  all  for  personal  rights,  which  were  liable 

*  to  her  creditors  at  the  time  of  her  marriage,  vested  in  hum,         \ 
M  and  in  like  manner  became  liable  to  his  creditors :  For  the 

"  acknowledgment  of  the  deed  aforesaid,  by  the  parties  there- 
•*  to,  after  the  marriage,  should  not  have  relation  back  to  the 
•'  supposed  date  of  the  deed,  in  order  to  give  it  validity  from 
"  that  time,  against  the  rights  of  third  persons;  and  more  espe- 
"  cially  in  this  case,  since  it  no  where  appears  to  have  been 
"  presented  in  court  by  the  trustee,  and  acknowledged  at  his 
"  instance ;  an  act  which  the  female  plaintiff  was,  at  that  time, 
"  incompetent  to  perform.    Unless,  then,  it  could  appear  by 

*  the  deed  itself,  or  other  proof,  that  the  female  plaintiff,  before 
"  coverture,  divested  herself  of  any  right  to  the  property  men- 
"  tioned  in  the  deed,  it  follows,  that,  upon  the  marriage,  it  vest- 
u  ed  in  the  husband.  Therefore,  the  court  doth  decree,  See. 
"  that  the  injunction  awarded,  dec  be  dissolved,  and  the  bill 
44  dismissed,  with  costs,  &e." 

From  which  decree,  the  plaintiffs  appealed  to  this  court. 

Leigh*  for  appellants,  insisted — 1.  That,  supposing  the  mar 
riage  contract  unimpeacbed,  the  bill  presented  a  proper  case 
for  relief  in  equity ;  which,  he  said,  had  been  decided  by  this 
court  in  Mrs.  Copland's  case.  2.  That,  as  to  the  deed  not 
being  duly  recorded,  because  the  wife  was  not  privily  examin- 
ed as  to  ber  acknowledgment  thereof;  the  deed  had  been 
equally  good  as  against  the  husband's  creditors,  had  it  been  re- 
corded on  his  acknowledgment  alone.  3.  That  the  fact  of  the 
deed  being  executed  before  the  marricLge,  being  distinctly  al- 
leged in  the  bill,  and  not  denied  or  even  noticed,  in  the  an- 
swers was  not  in  issue ;  and  the  court  ought  not  to  have  pre- 
sumed a  fraud  against  one  party,  not  only  without  proof  by  the 
other,  but  even  without  a  pretension,  that  such  fraud  existed. 

Call,  contra,  maintained  the  grounds  of  the  chancellor's  de- 
eree;  and  also  contended,  that  the  effect  of  the  deed  of  trust, 
tol»  v.  12 
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Jakuaey,  was,  to  vest  in  the  husband  aod  wile  a  joint  use,  during  their 

1ft  lit 

'  joint  lives,  and  the  profits  of  the  property  thereby  conveyed ; 


Scott  and  wife  which,  in   respect  of  the  personal  estate,  was  the  same  thing, 

aod  Claiborne  a»  if  the  property  itself  bad  been  vested  in  the  husband  and 

Gibbon  and  Co.  wife  during  their  joint  lives:  that,  therefore,  the  life  estate  of 

and  fette.    foe  wife  in  the  profits  of  the  personal  estate,  and  of  course,  in 

the  personal  estate  itself,  vested  in  the  hatband,  as  soon  as  the 

marriage  took  effect :  that  consequently,  during  the  joint  lives 

of  the  husband  and  wife  at  least,  the  personal  subject  was  liable 

to  the  debts  of  the  husband,  whether  contracted  before  or  after 

coverture :  and  that,  in  all  events,  the  husband's  possibility,  in 

case  be  survived  his  wife,  was  liable  to  his  creditors. 

Leigh,  in  reply,  said  that  Mr.  CaWs  construction  would  de- 
feat the  plain  intent  of  the  deed ;  which  was,  that  the  husband 
and  wife  should,  both  be  permitted  to  enjoy  the  benefit  of  the 
property  during  their  joint  lives;  but  the  wife  could  not  enjoy 
-her  part  of  such  benefit,  if  the  property  was  taken  to  satisfy 
the  debts  of  the  husband  contracted  before  the  coverture.  He 
denied,  that  the  use  of  the  profits  of  the  personal  subject,  was 
such  an  use  as  was  executed  into  possession  :  the  personal  na- 
ture of  the  subject,  and  the  terms  of  the  deed,  both  excluded 
that  proposition ;  to  which  point  he  cited  Harg.  co.  Litt.  200.  b. 
Note  1.  Sect.  1. 

February  2\st,  1810.  Judge  Roane  pronounced  the  court's 
opinion  as  follows: — 

The  court  is  of  opinion  that  the  deed  of  settlement  in  the 
proceedings  mentioned,  having  been  made  in  contemplation  of 
a  marriage  between  a  feme  sole  and  her  intended  husband,  a 
man  very  much  indebted,  and  whose  creditors,  but  for  such  a 
settlement,  might,  after  the  marriage,  have  swept  away  the 
property  of  the  wife  to  pay  the  pre-existing  debts  of  the  hus- 
band, and  left  her  in  absolute  indigence, — is  founded  upon  a 
sufficient  consideration,  and  ought  not  to  be  avoided  in  favour 
of  the  appellees,  creditors  of  the  husband  anterior  to  the  mar- 
riage.— The  court  is  also  of  opinion,  .that,  upon  the  true  con- 
struction of  that  deed,  which  declares  that  William  Scott  and 
Mart  Davis,  two  of  the  parties  thereto,  should  eqjoy  the  in- 
terest and  profits  of  the  property  settled,  jointly  during  their 
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lives;— that  the  settlement  was  made  with  the  cms**  ofWiL   Jawjaey, 
/tam  Scott  the  intended  husband ;— that  the  trustee  therein  V-J^lw, 
Dsmed  do  permit  the  said  William  and  Maky  daring  their  /stitf  g^  lod  wifc 
lives  to  take  and  enjoy  the  said  interest  and  profits,  for  their  ndClaiborM 
onn  ose  and  benefit ;— the  idea  of  a  property  in  the  said  William  Gibbon  mod  Co. 
in  and  to  the  settled  subject,  during  the  coverture,  is  clearly  re-    aod  Bfttu* 
probated.    A  contrary  construction  would  not  only  defeat  the 
avowed  object  of  the  settlement,  by  sweeping  away  the  pro- 
perty as  aforesaid,  but  is  io  utter  hostility  with  that  part  of 
tip  deed  aforesaid,  which  vests  the  property  in  the  *&\d  William 
in  the  event  of  his  surviviog  bis  wife ; — in  which  case  the  trus- 
tee is  directed  to  transfer,  assign  and  pay  aver  the  property 
settled,  to  William;  terms  which,  by  contrast  clearly  import 
the  contrary  idea,  in  relation  to  the  same,  during  the  coverture. 

As  it  is  conceded  in  this  cause,  that  the  deed  in  the  proceed- 
ings mentioned  was  executed  prior  to  the  marriage  of  the  par- 
ties, and  the  same  having  been  recorded,  on  the  acknowledg- 
ment of  the  husband  and  his  wife,  within  the  legal  term, — 
(without  deciding  what  effect  that  acknowledgment  and  re* 
cording  may  have  as  to  the  wife  or  her  creditors,)  the  court  is 
(briber  of  opinion  that  the  said  execution  and  acknowledgment 
is  conclusive  as  to  the  appellees  the  former  creditors  of  the  ap- 
pellant William*  there  having  been  no  instant  of  time  during 
which  the  settled  property  was  liable  to  satisfy  their  claims, 
and  the  same  not  having  been  contracted  in  contemplation 
thereof. 

On  these  grounds,  the  court  is  of  opinion  to  reverse  the  de- 
cree, aad  perpetuate  the  injunction ; — but  without  prejudice  to 
any  proceedings  which  the  appellees  may,  at  any  time,  be  ad- 
vised to  institute  for  the  purpose  of  charging  the  contingent 
interest  of  the  appellant  William  arising  under  the  deed 
aforesaid. 

Decree  reversed. 

Judge  Coaltee  delivered  the  following  separate  opinion. 
This  appears  to  me  to  preseot  a  proper  case  for  the  interposi- 
tion of  a  court  of  equity,  not  only  from  the  nature  of  a  portion 
of  the  property,  (vk.  slaves,)  which  was  about  to  be  sold,  and 
on  which  ground  this  court  has,  in  several  cases,  determined 
that  such  interposition  was  proper,  but  on  the  ground  of  diflkul- 
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Jakuaet,    iy  as  to  (he  extent  of  (be  debtor**  interest,  and  now  such  interest 
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i^^nLf  can  ^  reached  by  the  creditor. 

Scott  and  wife  The  object  of  the  deed  or  trust,  referred  to  in  the  bill,  was 
and  Claiborne  either  to  preserve  the  use  of  this  property  to  the  husband  and 
Gibbon  and  Co.  wife,  during  coverture,  for  their  joint  matntaiiumoc>  and  the 
and  Batte.  promts,  as  they  arose,  to  be  applied  in  that  way,  clear  and  free 
from  the  creditors  of,  or  purchasers  from,  the  husband,  or,  what 
would  be  nearly  the  same  thing,  to  the  separate  and  exclusive 
use  of  the  wife  during  the  coverture,  and  consequently  clear  of 
his  creditors,  or  purchasers  under  him,  with  remainder  to  the 
survivor ;  or  the  object  was  to  secure  it  to  husband  and  wife, 
in  the  usual  way,  during  coverture,  and  then  to  the  survivor; 
in  which  case  the  great  object  of  the  deed  would  be  to  secure 
the  remainder  to  the  survivor,  leaving  the  husband  the  control 
during  coverture.  But,  even  in  this  latter  case,  the  interest  of 
the  debtor,  in  that  portion  of  the  property  which  was  to  return 
to  the  estate  of  the  first  husband,  would  be  different  from  that 
which  had  been  acquired,  and  was  beld,  by  the  wife  in  her  own 
right :— as  to  the  first,  his  interest  would  be  for  his  own  life, 
provided  his  wife  should  so  long  live,  and,  as  to  the  latter,  his 
interest  would  be  during  life,  with  remainder  over  in  case  he 
survived  his  wife : — or  the  deed  may  possibly  admit  of  the 
construction  that  he,  as  joint  tenant  with  her,  was  to  take  one 
half  of  the  profits  during  life,  if  his  wife  so  long  lived,  with  re- 
mainder over  in  the  property  held  in  her  own  right,  if  be  sur- 
vived her. 

If  either  of  the  first  constructions  should  prevail,  as  the  pro- 
perty would,  hy  the  deed  itself,  be  free  from  the  husband's  cre- 
ditors, then,  on  the  principles  of  Mrs.  Copland's  case,  the 
injunction  ought  to  have  been  made  perpetual;  unless, indeed, 
the  want  of  the  proof  stated  in  the  decree  was  a  proper  ground 
for  dismissing  the  bill.  As  to  that  ground,  I  consider  the  an- 
swer as  impliedly  admitting  that  the  contract  was  entered  into 
before  marriage ;  because,  in  the  answer  to  the  bill,  which  al- 
leges that  fact,  and  refers  to  the  deed,  which  bears  date  before 
the  marriage,  the  parties  defend  themselves  on  one  ground  only, 
to  wit,  its  not  being  duly  recorded.  At  all  events,  suoh  a 
waiver  of  that  point  of  defence  ought  not  to  be  permitted  to 
entrap  the  party  on  the  final  hearing,  but  the  court*  if  farther 
proof  of  that  fact  was  considered  material,  ought  to  have  intti- 
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tnted  an  inquiry  on  that  point,  especially  as  the  bill  was  sworn    Ja*va*t, 
to,  which  would  be  equal  to  the  affidavit  of  the  party  that  such       1816* 
was  the  fact,  and  against  which  a  hasty  presumption  of  fraud  8oott  mnd  wifc 
ought  oot  to  have  been  entertained,  when  the  answer  does  not  and  Claiborne 
even  call  for  farther  proot  Gibboo  and  Co. 

The  recording  of  the  deed  was  good  as  to  the  husband  •■d  Batte. 
and  those  claiming  under  him,  on  bis  acknowledgment ;  and 
probably  it  was  good,  also,  as  to  the  wile,  without  privy  ex- 
amination; (but  as  to  this  I  give  no  positive  opinion;)  for, 
though  she  is  a  grantor  therein,  it  was  a  deed  for  her  benefit, 
being  intended  to  protect  her  estate  from  the  marital  rights  of 
the  intended  husband,  and  in  fact  she  took  an  estate  thereby  :— 
the  deed  would  have  been  valid  if  the  intended  marriage  had  ' 
not  token  place;  but,  on  that  event,  it  intercepted  the  husband's 
marital  rights,  and  in  fact  operated  as  a  deed  from  him  for  her 
benefit,  in  the  same  manner  as  if  he  bad  articled  to  convey  and 
settle  this  property  in  this  way,  after  marriage,  and  had  made 
such  settlement.  But,  again,  when  it  was  executed,  she  was 
free  from  that  control  which  the  law  means  to  guard  against, 
and  if  she  had  been  privily  examined,  the  inquiry  would  be, 
did  she  execute  it  freely  ?  And  was  she  still  willing  to  be 
bound  thereby  ?  But,  as  the  case  declares  her  free  at  the  time 
the  deed  was  executed,  why  make  the  first  inquiry  ?  And,  as 
she  passed  nothing  when  the  acknowledgment  was  made,  bat 
was  then  confirming  an  estate  in  herself,  why  make  the 
second? 

If,  however,  neither  of  the  two  first  mentioned  constructions 
of  the  deed  should  prevail,  and  the  result  should  be  that  the 
husband  has,  under  one  or  the  other  of  the  latter  constructions, 
an  interest  in  this  property,  from  which  his  creditors  ought  not 
to  be  excluded,  I  think  the  difficulty,  as  to  the  amount  of  that 
interest,  and  how  the  creditors  are  to  obtain  it,  is  such,  that 
justice  to  either  party  was  not  likely  to  ensue  from  a  sheriff** 
sale.  These  difficulties,  to  say  nothing  of  the  question  whether 
the  possession  did  or  did  not  follow  the  use  in  this  case,  were 
Well  calculated  to  embarrass  purchasers,  and  to  occasion  a  great 
sacrifice  in  the  sale.  In  tbis  point  of  view,  I  think  the  pre- 
ventive justice  of  a  court  of  equity  was  properly  applied  to. 

I  am  by  no   means  satisfied  that  either  of  the  two  first 
mentioned  constructions  can  be  put  on  this  deed:-- 1  can  find 
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Jmbvamt,    no  case  where  the  husband,  or  his  creditors  are  excluded,  ex- 
^J^*       cept  by  express  words  of  exclusion,  or  words  from  which  that 
Scott  and  wife 'oteotioo  can  fairly  be  drawn :— in  this  case,  I  can  find  no 
•od  Claiborne.  WOrds  which  will  justify  me  in  drawing  this  inference ; — on  the 
Gibbon  sod  Co.  contrary,  this  deed  is  drawn,  I  believe,  in  the  usual  way,  where 
and  Batte.    ^)e  ^rea|  Dj^€C^  jt  lo  geeu^  the  property,  in  remainder,  either 
to  the  survivor,  or  to  the  issue  of  the  marriage,  leaving  the  ma- 
rital rights  of    the  husband,    during   coverture,   untouched- 
There  is  no  statement  in  the  deed  that  the  intended  husband 
was  in  debt,  and  that  the  object  was  to  secure  the  property 
against  his  creditors,  or  to  provide  a  comfortable  maintainance 
for  the  wife,  who,  in  this  respect,  seems  willing  to  share  the 
(ate  of  her  intended  husband  during  their  joint  lives,  and  is 
only  desirous  of  securing  her  property  to  herself  in  case  she 
(<0  3^(1.369.  should  survive.    Had  it  even  been  for  her  Uvelihvd.(a)  this 
might  perhaps  have  done.    But  if  there  is  no  foundation  for  a 
contrary  construction,  the  case  must  be  left  to  the  operation  of 
the  law  by  which  a  married  woman,  unless  there  be  some 
agreement  to  the  contrary,  gains  no  property  in  personal  goode 
separate  from  the  husband,  as  being  against  the  rules  of  law 
and  common  right,  in  consequence  of  the  unity  of  perse* 
(*)  2  Eq.  aua  which  exists  between  them.(a)    Nor  is  this  a  case  of  artkUs, 
(c)*i  Jfa&m  wt"°h  th*  COttrt  ought  construe  liberally %(e)  perhaps  even  as  it 
respected  the  rights  of  creditors,  but  is  a  deed  of  settlement, 
which  must  be  construed,  «*  ali  ether  instruments  cftkat  tans?, 
according  to  the  plain  meaning  of  the  parties  as  supposed  to  be 
f*Uy  expressed  therein ;  only  resorting  to  extraneous  matter  in 
ease  of  doubt  and  ambiguity.    A  woman  about  to  many,  if  she 
knows  her  intended  husband  is  in  debt,  or  if  she  doubts  his 
prudent  management,  may  guard  her  property  against  hit  ma- 
rital rights  during  coverture,  hot  the  deed  must  manifest  this 
intention :— every  marriage  cootract  has  not  this  operation, 
which  I  fear  will  be  the  result  of  a  construction  that  this  has. 
If  then  the  husband  took  an  estate  in  this  property,  either  m 
whole  or  part,  or  a  right  to  receive  the  whole  or  part  of  the 
profits,  as  they  should  arise  during  his  life,  which  interest  he 
could  control,  and  could  apply  to  the  payment  of  his  debts, 
or  otherwise,  and  which  his  wife  or  trustee  could  not  prevent* 
it  would  seem  to  me  to  follow  that  his  creditors*  whether  prior 
or  subsequent,  ought  to  have  the  benefit  of  such  his  property  t 


In  the  4o1k  Year  of  the  Commonwealth.  95 

and  bad  they  Med  a  bill  (o  have  this  interest  ascertained,  and    Jamiiy, 
either  told,  or  the  preflta  applied  to  discharge  hit  debts,  I  think  ^^^ 
they  ought  to  have  been  relieved  in  sotne  way  or  other;  and  ^eoii  ^  wife 
farther  that,  if  hia  contingent  remainder,  in  the  proper  .goods  of  "x*  Claiborne 
the  wife,  was  too  remote  an  interest  to  be  sold,  that  a  Hen  Gibbon  and  Co. 
should  be  preserved  to  them  thereon,  with  liberty  to  resort  to    and  Battc' 
the  court  for  a  sale  thereof,  ip  case  he  should  survive  his  wife, 
so  as  to  prevent  any  alienation  thereof  in  the  mean  time.  But 
can  any  decree  be  pronounced  in  this  case,  giving  such  remedy 
to  the  defendants  in  the  cause,  against  the  plaintiffs,  as  they 
would  have  been  entitled  to  as  plaintiffs  ?  Or  can  we  do  more 
than  perpetuate  the  injunction  as  to  the  proceedings  on  the 
execution,  without  prejudice  to  any  suit  that  the  appellees  may 
be  advised  to  bring  ? 

I  incline  to  think  this  latter  is  all  that  can  be  done,    * 


Isaac  against  Johnson.  ^t^mT 

BT  permission  of  the  county  court  of  Campbell,  (on  a  peti-  1.  Relief  gi- 
tion  filed,)  a  suit  at  law,  in  forma  pauperis,  was  instituted  l**^^,  7^i 
November  13th,  1797,  in  behalf  of  Isaac,  a  negro  man,  c'a*m"^^j2j1'  ^ 
ing  freedom,  against  Peter  Corbell,  who  held  him  in  slavery.  A  oewlrial  at  law, 
declaration  was  filed  in  the  usual  form  of  trespass,  assault  and  £?•  ^52$ 
battery,  and  false  imprisonment : — the  defendant  pleaded,  "  that  fccreriogfor 
"  the  plaintiff  was  a  slave,  and  had  not  a  right  to  sue  for  hisUj£n  "bill  stat- 
*  freedom:"— the  defendant  replied,  u  he  was  a  freeman  by  the  ln*v^Jj.lhe 
"  laws  of  the  land,  and  had  a  right  to  sue,  &c. ;"  whereupon,  a  ceedings,  be  had 
jury  was  impannelled,  but,  not  agreeing  on  a  verdict,  was  dis-  ^ttedTo  obtain 
charged.  At  a  subsequent  term,  viz.  on  the  14th  of  May,  his  testimony; 
1790,  another  jury  found  a  verdict  for  the  defendant,  that  the^w  produced  in 
plaintiff  was  a  slave ;  and,  a  motion  for  a  new  trial  being  over-  ^t°.rtnofwii£ 
ruled  by  the  court,  judgment  was  entered  accordingly.  standing  the  de- 

Shortly  after  this,  Thomas  Johnson  having  bought  him  from  JjJ*1^  L^cA 
Peter  Corbell,  Isaac  preferred  another  petition  to  the  Hustings  re&y,  a  former 

r  r  °   verdict  and 

judgment,  by 
which  the  plaintiff  was  declare)  to  baa  slave,  and  a  decree  of  another  coart  of  chancery  dismissing 
a  sisailar  bill,  exhibited  on  his  behalf ;  from  which  judgmeut  and  decree  he  had  not  appealed. 

(1)    Note.    See  in  Hudgint  v.  Writhti,  \H.lfM.  134,  pL  3.,  asother  example  of  the  favour 
ahewQ  by  the  court  to  paopert  ming  for  freedom. 
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Fibrua&y,  court  of  Lynchburg,  for  permission  to  bring  a  suit  against  Jobs* 
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Johofoo. 


son,  to  try  bis  right  to  freedom  a  second  time  ;  which  suit  was 
accordingly  instituted,  and  afterwards  removed  by  certiorari  to 
the  superior  court  of  law  for  the  county  of  Campbell  Being 
advised  by  his  counsel  that  the  former  judgment  might  be 
pleaded  in  bar  against  him,  he  also  filed  a  bill  in  the  superior 
court  of  chancery  for  the  Richmond  district,  setting  forth  sun- 
dry grounds  for  relief  in  equity,  and  praying  that  the  verdict 
and  judgment  in  CorbeWs  favour,  might  be  set  aside,  or  that 
Johnson  be  restrained  from  using  them  as  evidence  in  the  ac- 
tion pending  at  law.  Chancellor  Taylor  granted  an  injunc- 
tion for  that  purpose,  but,  on  the  1st  of  May  1810,  dissolved  it, 
and,  the  cause  being  heard  "  on  the  bill,  answer  and  exhibits," 
on  the  6th  of  June,  1811,  dismissed  the  bill  with  costs.  A  non- 
suit was  soon  after  suffered  in  the  suit  at  law  ;  and,  on  the  9th 
of  June,  1812,  another  suit  in  chancery  was  brought,  on  Isaac's 
behalf  in  the  county  court  of  Campbell,  against  Johnson  and 
CorbeU  ;  the  bill  praying  that  an  injunction  be  awarded  in- 
hibiting Johnson  from  conveying  or  sending  the  complainant 
away,  Sic. ;  that  a  new  trial  be  granted  bim,  and  the  verdict 
be  directed  to  be  certified  to  the  chancery  side  of  the  court ; 
and  for  such  other  relief  as  might  be  deemed  right  and  equitable. 
The  grounds  of  equity,  set  forth  in  this  bill,  were,  in  sub- 
stance, that,  in  both  the  suits  at  law,  and  also  in  that  in  the  su- 
perior court  of  chancery,  the  plaintiff  being  poor  and  igno- 
rant, and  under  restraint  of  those  who  held  bim  in  slavery,  had 
not  been  permitted,  and  was  not  able  to  procure  the  proper  tes- 
timony in  support  of  his  right ;  that,  oo  the  first  trial  of  the 
suit  against  CorbeU,  Johnson  himself  was  a  material  witness  in 
favour  of  the  plaintiff,  but  failed  to  attend  at  the  last  trial,  when 
(the  plaintiff's  counsel  having  moved  for  a  continuance,  which 
the  court  refused,)  the  verdict  was  found  against  him ;  after 
which,  Johnson  bought  bim  of  CorbeU,  with  full  knowledge  of 
all  the  circumstance* ;  that,  in  fact,  he  had  been  unlawfully 
imported  from  South-Carolina,  and  kept  in  this  state  more  than 
twelve  months  in  violation  of  the  act  of  Assembly  ;  whereby 
his  right  to  freedom  had  accrued ;  and  that  all  this  could  be 
fully  proved,  if  a  fair  opportunity  were  allowed  him  to  take  the 
necessary  depositions.  The  county  court  granted  the  injunc- 
tion prayed  for. 
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Johnson,  by  his  answer,  denied  generally,  these  allegations,  Fibeuart, 
and  also  pleaded,  in  bar  of  the  plaintiff's  claim,  the  verdict  yJJJV 
and  judgment  in  the  suit  between  him  and  Corbcll*  and  the        Jfaae 
chancellor's  decree  dismissing  bis  former  bill  of  injunction. 

The  defendant,  CorbclL,  not  appearing,  an  order  of  publica- 
tion was  entered,  and  the  lull  regularly  taken  for  confessed,  as 
to  him. 

The  plaintiff  replied  generally,  to  Johnson's  answer  and 
plea,  and  proceeded  to  take  depositions,  by  which  the  allega- 
tions in  his  bill  were  fully  supported,  so  far  as  respected  his 
right  to  freedom,  and  Johnson's  knowledge  of  that  right  when 
he  bought  him.  It  was  also  proved,  that  Johnson  had  given 
important  testimony  in  Isaacs  favour  at  the  first  trial  of  the 
suit  against  CorbeU,  but  failed  to  appear  at  the  second  trial ;  and 
that  a  motion  for  a  continuance  was  made  by  the  plaintiff's 
counsel,  but  overruled  by  the  court 

On  the  14th  of  February,  1814,  a  motion  to  dissolve  the  in* 
junction  was  overruled,  and  the  court  awarded  a  new  trial  at 
law,  the  verdict  to  be  certified,  &c.  In  March,  1815,  a  jury 
was  sworn  at  the  bar  of  the  same  court,  and  found  a  verdict, 
"  that  the  pauper,  Isaac,  is  not  a  slave,  but  a  freeman,"  which 
was  ordered  to  be  certified  to  the  chancery  side  of  the  court. 
The  6th  of  May  following,  it  was  decreed  and  ordered,  "  that 
44  the  original  verdict  referred  to  in  the  bill  be  set  aside ;  that 
"  the  pauper  Isaac  recover  his  freedom ;  and  that  the  injunc- 
44  tioo  in  this  cause  be  made  perpetual." 

Upon  an  appeal  to  the  superior  court  of  chancery,  holden 
at  Lynchburg,  this  decree  was  reversed,  and  the  bill  dismissed 5 
whereupon  Isaac  appealed  to  this  court. 

Wickham  for  the  appellant 

No  counsel  appeared  for  the  appellee. 

February  22rf,  1816,  the  president  pronounced  the  court's 
opinion,  that  the  decree  of  the  superior  court  of  chancery  be 
reversed,  and  that  of  the  county  court  affirmed. 

vol.  ▼.  13 
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Dctei8warch  Chichester  against  Boggess. 

l.  ir  the  UPON  a  writ  of  supersedeas  to  a  judgment  in  favour  of 
writ  of  right  be  Samuel  Boggess  and  Henley  Boggess  demandants  in  a  writ  of 
^demai^antt,  "ght  »ga>ost  Doddridge  PUt  Chichester.  The  count  was  in  the 
a  plea  oppowog  form  prescribed  by  law,  for  a  tenement  containing  103  aeres  of 
without  men-  l*od  to  the  county  of  Fairfax,  bounded,  &e.  The  defendant 
tKhe^is  de*  by  h*8  attorncv  came  and  «>feoded  the  "  right  of  the  said  Samuel 
fcctivc :— and  it; "  Boggess,  when  and  where  it  behoved  him,  and  all  that  con- 
JicSty  the  "  cerned  it,  and  whatsoever  he  ought  to  defend,  and  chiefly  the 
deoraodantf,  a  « tenement  aforesaid  with  the  appurtenances  as  of  right,  name- 
and  judgment  "  ly»  &c->  bounded,  <fec. ;  put  himself  upon  the  assise,  and  pray, 
rendered  in  u  e(j  recognition  to  be  made  whether  he  had  greater  right  to 
such   judgment "  hold  the  tenement  aforesaid  with  the  appurtenances,  as  he 

edTand  a? the " tnen  be,d  U> or ihe  said Samud  to  have  il  •»  *« tben  demanded 
Pl^«din8i»  "  it"  To  this  plea,  there  was  oo  replication  ;  yet  a  jury  was 
the  count,  set  impannelled,  and  found  a  special  verdict,  on  which  the  court 
a,idc-  entered  judgment  for  the  demandants.     The  writ  of  supersedeas 

was  awarded,  by  this  court,  on  the  petition  of  the  defendant. 

March  2tf,  1816,  the  president  pronounced  the  court's  opi- 
nion, as  follows : 

"  The  court,  without  deciding  on  the  merits  of  the  cause,  is 
"  of  opinion  that  the  proceedings  therein,  and  judgment  thereon, 
"  are  erroneous,  in  this,  that  the  plea  is  defective,  as  it  does  not 
"  answer  the  count  as  to  the  demandant,  Henley  Boggess  ;  nor 
"  is  there  any  replication  to  the  plea.  The  judgment  is  there- 
"  fore  reversed  with  costs  ;  all  the  proceedings  subsequent  to 
"  the  count  are  set  aside  ;  and  the  cause  is  remanded  for  far- 
44  tber  proceedings. 


March  a,  isle.  Medley  against  Jones. 

ttay  e\ecutSon°     THIS  was  an  action  of  assumpsit,  brought  by  Joseph  Jones 
on  a  judgment  against  Isaac  Medley,  in  the  superior  court  of  law  for  Halifax 

wai  assigned  for 

value  received; 

without  notice  to  the  assignee  of  any  eqvUy  against  it ;  and  after  dissolution  of  an  injunction  to 

the  judgment.     The  security  in  said  bowl,  who  was  also  attorney  in  fact  for  the  principal  obligor, 

paid  it  off,  without  execution,  and  without  aor  particular  instruction  to  do  so  :— after  which,  the 

chancellor  re-instated  the  injunction.    It  was  held  that  such  payment  by  the  attorney  is  fact  was 
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county,  to  recover  back  a  sum  of  money  paid,  under  the  fol- 
lowing circumstances,  disclosed  by  a  bill  of  exceptions  signed 
and  sealed  at  the  trial. 

On  the  4th  of  May,  1803,  the  plaintiff  Jones,  upon  bis  bill 
for  that  purpose  exhibited,  obtained,  from  the  judge  of  the 
superior  court  of  chancery  for  the  Richmond  district,  a  writ  of 
ne  exeat  and  injunction,  against  a  certain  Elisabeth  Rogers,  to 
prevent  ber  removing  from  tbis  state  certain  slaves,  (in  which, 
by  virtue  of  a  bill  of  sale  from  the  said  Jones,  she  had  a  life 
estate,  with  a  reversion  to  him  in  fee,)  until  security  should  be 
given  for  their  production  to  him  at  her  death.  During  the 
pendency  of  this  suit  in  chancery,  one  of  the  slaves,  by  the 
name  of  Aaron,  having  come  into  the  possession  of  Jones,  and 
being  detained  by  him,  Elizabeth  Rogers  brought  ber  action  of  de- 
tinue to  recover  that  slave  with  damages  for  the  detention ;  and, 
at  Halifax  May  court  1807,  a  verdict  was  found  and  judgment 
rendered  in  her  favour  for  the  said  slave,  and  100/.  damages, 
besides  her  costs.  In  the  preceding  month  of  March,  the 
chancellor  had  decreed  that  if  bond  and  security  according  to 
the  prayer  of  the  bill,  were  not  given,  within  three  months 
from  the  end  of  the  term,  the  slaves  in  question  should  then 
be  delivered  into  the  custody  of  the  complainant,  to  be  by  him 
held,  as  his  own  goods  and  chattels,  during  the  life  of  the  said 
Etixabeth  Rodgers,  or  until  such  bond  and  security  should  be 
given,  as  aforesaid ;  that,  in  the  event  of  their  being  delivered 
to  the  complainant,  he  should  account  for  the  annual  profits 
thereof,  to  her,  during  her  life,  or  until  such  bond  should  be 
given,  &c  In  the  same  year  1807,  the  complainant  obtained 
an  injunction  against  Mrs.  Rogers,  forbidding  her  proceeding 
to  carry  the  judgment  aforesaid  into  effect,  and  intended  to 
enforce  a  compliance  with  the  decree.  In  February  1809, 
this  injunction  was  dissolved ;  and,  Mrs.  Rogers  proceeding 
to  enforce  the  judgment,  the  said  Jones,  with  John  Baynham 


March, 
1816. 


a  waiver  of  the  equity  in  behalf  of  the  principal,  who,  therefore,  notwithstanding,  the  re-imtate- 
meot  of  the  injunction,  was  not  entitled  to  recover  **ick  the  money  paicj^     ,      ;"  'f^  ^  , 

2.  A  person  entitled  to  a  remainder  in  fee,  expectant  upon  a  life  eajjrte,  iu  tlavpt^akjnjg'*  jthem 
into  hit  own  possession  to  prevent  the  tenant  for  life  from  carrying  them  out  oT  the  state*  is  hound 
Jo  account  for  and  pay  their  hire  or  profitf  while  he  detains  thenxf  fn<i  is  not  ertitlSoV  upoti.  the 
ground  of  the  tenant's  refusing  to  give  bond  and  security  for  their  f  roduptkp  atlhe^pirat  ion  of 
the  life  estate,  to  an  injunction,  to  stay  proceedings  upon  i  judgnenf,  against  him,  for  tuck  fori 

"*"***-  ]:;  (    ->*  <? 
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Mamcm, 

1816. 
Medley 


his  8ecuri(yf  on  the  22d  of  May  following,  gave  a  bond  to  stay 
execution,  according  to  tbe  act  of  assembly,  passed  the  31st  of 
January  1809,  entitled, "  an-  act  concerning  executions,  and 
"  for  otber  purposes ;"•— which  bond  was  assigned  for  value  re- 
ceived, to  George  Rogers,  and  by  him,  in  like  manner,  to 
Isaac  Medley,  in  April  1810.  This  bond  was  given  under  the 
law  then  in  force,  on  account  of  so  much  of  the  said  judgment 
as  was  rendered  for  the  damages  and  costs.  On  the  28th  of 
May,  1810,  John  Baynham,  tbe  security  above  mentioned 
«  who  was  also  Attorney  m  fact  for  the  plaintiff,"  paid  off  the 
bond  to  Medley,  u  without  execution,  and  without  any  particu- 
lar instruction  from  Jones" 

On  the  10th  of  June  1810,  the  chancellor  set  aside  the  order 
dissolving  tbe  last  mentioned  injunction,  and  ordered  that 
M  the  rights  of  Mrs.  Rogers,  acquired  by  the  said  judgment,  he 
"  altogether  suspended,  until  she  comply  with  the  decree  pro* 
"  nounced  in  March  1807."  Of  this  order,  neither  Baynham, 
nor  tbe  defendant  Medley,  had  notice  at  the  time  of  the  pay. 
ment  aforesaid.  It  did  not  appear  that  tbe  decree  of  March 
1807  had  been  complied  with ;  but  the  negro  had,  ever  since 
the  judgment,  remained  in  Jones's  possession. 

Upon  this  statement  of  facts,  the  plaintiff  moved  the  court 
to  instruct  the  jury,  that  the  action  was  maintainable  ;— 
which  instruction  was  accordingly  given.  The  jury  thereupon 
found  a  verdict,  and  judgment  was  entered  for  the  plaintiff, 
from  which  the  defeodant  appealed  to  this  court. 


March  Oft,  1810,  Judge  Roane  pronounced  the  court's 
opinion. 

Tbe  court,  considering  that  the  money  now  in  controversy 
was  paid  by  the  agent  of  the  appellee  to  the  appellant,  an  as* 
signee  without  notiee  of  any  equity  existing  against  the  bond 
assigned  ;— which  appellee,  by  his  said  agent,  nms  competent 
to  waive  the  assertion  by  the  alleged  equity,  in  relation  to  such 
assignee,  and,  further,  considering  that  the  said  money  pro- 
perly accrued  to  Mrs.  Rogers,  (under  whom  the  appellant 
etaims,)  according  to  the  principles  of  the  decree  of  March 
10th,  1807,  as  tbe  hire  or  profits  of  tbe  slave  Aaron,  during 
her  life » — H  of  opinion,  that  the  instruction  given  by  tbe 
court  was  erroneous,  and  that  a  contrary  instruction  ought  to 
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hare  bet*  given  upon  the  ease  stated  in  the  bill  of  excep- 
tions. The  judgment  therefore  is  reversed,  and  a  venire  dt 
mooo  awarded,  in  which  no  such  instruction  is  to  be  given. 


Garth's  executors  against  Barksdale.  0wMwe,tfc 

THIS  was  an  action  of  trespass  in  the  superior  conrt  of    1-  ?*«  y*«w 
Albemarle  county,  originally  brought  by  Qeedman  Barksdaie  interrupted 
against  Thomas  Qartk  sheriff  of  that  county,  for  unlawfully  JE^^^  m 
seizing  two  slaves  belonging  to    the   plaintiff.— Plea  "  not  loan  not  evi- 
guilty,"  and  issue.     The  cause  being  continued  at  October  tS?1J!£r£d? 
term  1812,  it  wss  agreed  that  it  should  not  abate  by  the  death  "»"  »  t,tl«  >■ 
of  either  party.     In  fact,  the  defendant  died  before  the  ensuing  which  eoum  in 
term,  when  bis  executors  came  into  court,  and  made  them-  JJ2E£wf  and 
selves  parties,  (a.)  cannot  bt>  dc- 

At  the  trial,  the  defendants  filed  exceptions,  stating,  "  that  LS^b"hi?  i» 
"  this  actiou  was  brought  against  the  defendants'  testator  for  '""ring  the 

lame  to  the 

"  an  illegal  seizure  and  sale  of  slaves,  by  one  of  his  deputies,  lender,  after  the 

"under  an  execution  dnly  issued  against  a  certain  Deuglas^^^9 

u  Barksdale: — the  defendants  proved  that  the  said    negroes V $«*  G«y  *. 

"were,  at  the  time  of  their  tenure,  in  the  said    Douglas  Mwtf  *$*&-$& 

u  Barksdaie" s  possession : — the  plaintiff  claimed  them,  as  hev- 

"  lug  been  the  original  owner,  and  only  having  tent  them  to  /a\  g^  r^j. 

a  said  Douglas  Barksdale,  who  had  married  his  daughter:— Code,  lit  vol: 

"  the  defendants  undertook  to  prove  that  the  slaves  had  been  in  p.  107.  * 

"  said  Douglas  Barksdale's  peaceable  and  uninterrupted  posses- 

"  sim  for  five  years  from  the  time  when  they  were  first  loaned 

"  him,  and  before  the  service  of  the  execution  : — the  conrt  in- 

"  structed  the  jury  that,  if  the  slaves  loaned  by  the  plaintiff 

"  to  Douglas  Barksdale  had,  before  the  expiration  of  the  five 

"  years,  been  returned  by  the  consent  of  the  lender  and  bor- 

"  rower,  thai  would  interrupt  the  possession ;    and  that,  even 

w  if  the  borrower,  after  five  years  possession  of  the  slaves, 

"  had  surrendered  the  same  to  the  lender,  the  lender's  right  to 

"  the  slaves  became  revested  in  him,  so  as  that,  in  neither 

"  case  could  an  execution,  in  behalf  of  a  creditor  against  the 

"  borrower,  which  issued  subsequent  to  the  last  return  of  the 

"  slaves  into  the  borrower's   possession,  be  levied  on  said 
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March*     "  staves,  although  in  the  borrower's  possession  at  the  time  of 

1816.       «  levying  said  execution,  unless  five  years  had  again  elapsed 

Girth's  eiecu-  "  a^er  *nc  P0*8*8*!0*1  °f  «W  slaves  was  restored  to  the  bor- 

ton        «  rower  : — to  which  opinion    of '  the  court,  the  defendants 

Barktdak.    "excepted." 

Verdict  for  plaintiff  for  $670  damages : — Judgment  de  hems 
testatoris;  from  which  the  defendants  appealed  to  this  court. 

Wickkam  for  the  appellants,— -Whether  the  court's  instruc- 
tion to  the  jury  was  correct,  or  not,  depends  upon  the  statute 
of  frauds.  This  case  is  obviously  within  the  letter  of  the  law* 
and  still  more  clearly  within  its  meaning.  A  loan  must  be 
considered,  tit  relation  to  creditors,  as  vesting  the  absolute  pro- 
perty in  the  borrower  after  five  years  possession,  unless  it  be 
evidenced  by  writing;  though,  as  between  the  parties,  the 
lender  may  assert  his  right  at  any  time.  The  object  of  the 
law  is  to  prevent  the  holding  out  of  false  titles.  A  loan  is  not 
a  transfer  for  valuable  consideration,  which  is  good  against 
creditors. 


Leigh  for  the  appellee.  For  aught  which  appears  in  the 
record,  the  opinion  of  the  court  did  not  obstruct  the  proof 
which  the  defendants  undertook  to  adduce  ;  nor  at  all  conflict 
with  the  defence  set  up  by  them.  The  instruction  given  was 
upon  a  mere  abstract  question  not  applying  to  the  case ; — for 
the  proof  on  the  part  of  the  defendants  was  that  Douglas 
Barksdale  had  been  in  uninterrupted  possession  for  five  years 
next  before  the  levying  of  the  execution;  and  no  motion  ap- 
pears to  have  been  made  to  the  court  for  any  instruction  to 
the  jury. 

But  if  the  opinion  of  the  court  can  be  applied  to  the  case 
stated  in  the  bill  of  exceptions,  that  opinion  is  correct ;  being 
almost  in  the  very  words-used  by  this  court  in  BeasUy  v.  Onh 
at,  3  H.  <fc  M.  449—468^  This  court  is  not  studiously  to  hunt 
out  errors  in  the  judgment.  If  a  case  might  exist  to  justify 
the  instruction,  it  ought  to  be  presumed  that  such  was  the 
case,  unless  the  contrary  appears.  The  judgment  is  presumed 
to  be  right,  if  it  do  not  appear  to  be  erroneous.  It  is  not  in- 
cumbent on  me  to  shew  it  was  right,  but  on  the  appellant's 
counsel  to  shew  it  was  wrong. 
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Wickham  in  reply.    The  defendant  only  undertook  to  prove      Maich, 
a  possession  of  five  yean;— not  of  five  yean  next  before  the  .^**2l  j 
execution  :  he  contended  that  possession  for  five  yean  "  before1'  Garths 
the  execution,  (though  not  the  five  yean  next  before  it,)  was        ton 
sufficient     The  case  of  Shelton,  v.  Cocke,  Crawford  <fc  Co.  is  a     Barktd&le 
clear  authority  to  shew  that  the  instruction  must  be  undentood 
as  applying  to  the  case  before  the  conrt.      The  instruction  giv- 
en is  clearly  erroneous.     The  court  ought  to  have  said,  u  pro- 
vided such  redelivery  was  open  and  public."      The  spirit  and 
intention  of  the  law  is  to  prevent  secret  trusts  to  the  injury  of 
creditors.    If  a  mere  taking  back  of  the  property,  and  re-deit- 
very,  (after  the  five  yean  possession  had  vested  the  property 
in  the  loanee  for  the  benefit  of  his  creditors,)  should  be  consi- 
dered sufficient   to  defeat  the  claims  of  crediton,  it  would 
amount  to  a  repeal  of  the  statute  of  frauds.      No  matter  when 
■we  became  crediton  ; — no  matter  how  far  we  were  imposed 
upon  by  this  act  of  the  party ; — the  court's  opinion  was  a  bar 
to  the  admission  of  our  evidence.     And,  whether  this  instruc- 
tion was  given  asked  or  unasked,  it  led  to  an  erroneous  deci- 
sion by  the  jury.    The  judgment  therefore  must  be  reversed. 

March  "7th,  1816,  the  president  pronounced  the  opinion  of 
this  court 

"  The  court  is  of  opinion  that' the  instruction  of  the  supe- 
"  rior  court  is  erroneous  in  this,  that  the  five  yean  possession 
"  of  the  negroes  by  Douglas  Bwrksdale,  if  proved,  vested  a 
"  title  in  him  which  enured  in  favour  of  his  crediton,  not  wit  h- 
"  standing  he  might  thereafter  have  returned  the  same  to  the 
"  plaintiff  from  whom  he  bad  derived  them. — The  judgment 
"  is  therefore  reversed,  the  cause  remanded,  for  a  new  trial  to 
••  be  had  therein,  on  which  no  such  instruction  is  to  be  given, 
"  but  one,  if  required,  correspondent  with  this  decision. 


Scott  and  Wife  against  Halliday  and  Hinton.     ^^Ya™11 

William  Scott  and  Mary  his  wife,  formerly  Mary  Davis    I.  If  a  jflm 
widow  of  Edward  Davis  deceased,  presented  a  bill  of  uvuoc-{heg^?tfa 

testator  be  levi- 
ed on  slaves,  which,  by  hit  will,  were  tptctfUaUy  bequeathed,  and  after  his  death  were  allotted 
to  the  legatee  by  the  executor,  who  thereupoo  held  them,  and  hired  them  out,  at  guardian  for 
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Maacs,     Hon  to  the  judge  of  the  superior  court  of  chancery  for  the  Rich* 
-^fJ^LJ  mood  district,  stating  that  the  said  Ednard  died  about  the 
Scott  and  wife  n*00^  of  October,  1806,  seised  and  possessed  of  a  considerable 
y-  estate,  real  and  personal ; — that,  before  bis  death,  be  duly 

'  '  made  and  published  his  last  will  in  writing,  in1  which,  (among 
other  things,)  he  bequeathed  to  the  plaintiff  Mary  certain  slaves 
for  her  life,  and  certain  other  slaves  to  Martha  E.  Doom,  (a 
posthumous  child,)  as  her  own  absolute  property  ; — that  Hard* 
away  Manson  was  appointed,  and  lawfully  qualified  as  execu- 
tor of  the  testator,  and  guardian  of  the  said  Martha  E.  Davie, 
and,  In  the  course  of  his  administration  as  such  delivered  to  the 
plaintiff  Mary  the  slaves  devised  to  her  as  aforesaid  for  her 
life,  and  held,  in  his  character  of  guardian  aforesaid,  the  slaves 
devised  to  Martha  E.  Davis  his  ward,  as  aforesaid,  which  cir- 
cumstances ought  to  be  regarded  (until  the  contrary  should  ap- 
pear,) as  conclusive  proof  that  independently  of  the  said  slaves, 
the  said  executor  possessed  enough  of  his  testator's  estate  to 
pay  tivery  debt  chargeable  thereon ;  for  debts  are  certainly  to 
be  paid  before  legacies,  and,  therefore,  whenever  an  executor 
shall  discharge  legacies,  the  inference  inevitably  is,  that  all 
debts  have  been  paid,  or  that  they  are  ready  to  be  paid  by  the 
executor. 

The  complainants  farther  stated  that,  the  securities  of  the 
said  executor  for  his  administration  having  demanded  counter- 
security,  which  he  failed  4o  give,  administration  de  bonis  nen 
with  the  will  annexed  was  granted  to  the  plaintiff  Mary,  then 
Mary  Davis  ;  that,  after  the  death  of  Hardaway  Manson,  she 
also  qualified  as  guardian  of  the  said  Martha  E.  Davis,  and  in 
that  character  was  possessed  of  the  slaves  devised  to  her  ; — 
that,  in  their  opinion,  they  had  fully  and  faithfully  adminis- 
tered all  the  estate  of  the  said  Ednard  Davis  which  had  come 
to  their  hands  to  be  administered; — but  of  this  they  were  ready 
and  wilting  to  render  an  account ; — that,  since  their  intermar- 
riage, a  judgment  had  been  lately  obtained  against  them,  as 
administrator  and  administratrix,  in  the  superior  court  of  law 

toch  legatee ;— a  court  of  equity  ought,  by  injunction,  to  stop  the  tale,  until  an  account  of  the 
acseti  remaining  unadministered  shall  be  taken,  and  uprn  tuch  account,  to  decree  that  the  creditor 
•hall  be  s*ti«Od  out  of  (hot?  awt? ;-  or,  (if  there  be  a  deficiency. )  out  of  the  residue  of  the  estate 
of  which  the  testator  died  poineswd  ;  bavin*  regard  to  V\r  rights  ot  tb<*  several  legatees  under  tb* 
will  #%See  Burnley  v  Lambert.  I  Wath.  312;  -Randolph  r.  Randolph  and  others,  3  Munf. 
St;  and  Wilton  and  Trent  v.  Butler  and  others,  Ibid.  559. 
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for  Dinwiddle  county,  by  HaUiday  and  fltnJtfu,  (or  the  ton  of    Miaea, 
1991.  5s.  7  1-2*  with  legal  interest  thereon  from  the  4th  day  of  ^J^w 
September,  1807  ?— the  suit  in  fa  vow  of  the  said  Half wfay  and  8cg(t  it1t  ^ 
BmUns  baring  come  to  trial  unexpectedly,  which  prevented  'V 

their  shewing,  vnder  the  plea  of  plene  etkninistrsmi,  that  no  v 

assets  remained  in  their  hands : — that,  a  writ  of  fieri  facias 
being  issued  vpon  the  said  judgment,  was  levied  on  three  slaves 
the  property  of  Martha  E  Davis,  acknowledged  to  be  such, 
and  held  as  such,  not  by  the  complainants  only,  but  also  so  v 

previously  held  by  the  said  Mansm;  that,  in  performance  of 
the  duty  which  he  owed  to  his  ward,  the  complainant  William 
Scott  forbade  the  sheriff  to  levy  the  said  execution  upon  those 
•laves ;  which  he  nevertheless  persisted  in  doing,  and  would 
proceed  to  sell  them,  unless  restrained  by  the  court.  The 
plaintiffs  therefore  prayed  an  injunction  to  stop  the  sale,  and 
for  such  other  relief  as  their  case  required; — making  the  said 
HalHday  and  Hintons,  and  also  Thomas  Parham  acting  asV 
ministrator  of  Hardaway  Man&on,  defendants  to  their  bill. 

Chancellor  Taylor  refused  to  grant  an  Injunction  according 
to  the  prayer  of  this  bill ;  but  H  was  granted  by  S fence* 
Roane  a  judge  of  the  court  of  appeals  ;— judges  Bbooke,  Ca- 
bell and  Co  alter  concurring,  and  judge  Fleming,  being 
absent. 

The  defendants  HalHday  and  Hintons  filed  their  answer,  stat- 
ing that,  after  every  effort  had  been  used  by  the  complainants 
to  defeat  their  claim,  (the  justness  of  which  is  not  controvert- 
ed,) they  obtained  their  judgment  at  law,  and  sued  out  execu- 
tion ;  that  the  same  was  levied  on  negroes,  which  were  the 
property  of  the  said  Edward  Davis  in  his  life  time;  that  they 
were  informed,  and  most  sincerely  believed,  that  no  assignment  - 

was  made  to  the  widow,  or  to  Martha  E.  Davis*  of  (he  negroes 
bequeathed  to  them  respectively  : — there  was  no  evidence  of  it 
on  record ;  nor  did  the  fact  ever  take  place  ;  but,  if  it  did,  the 
complainants  were  bound  to  psove  it;  and,  even  in  that  case, 
as  they  had  voluntarily  brought  themselves  before  a  court  of 
equity,  the  court  ought  to  pronounce  exactly  such  a  decree  as 
if  the  respondents  had  instituted  a  suit  therein.  If,  however, 
such  an  assignment  was  made,  it  was  strange  that  the  widow 
should  have  taken  oo  herself  the  burden  of  administering  on  the 
estate,  (when,  if  the  allegations  of  the  complainants  were  true, 

vol.  v.  14 
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Maboh,      the  .estate  was  nearly,  if  not  entirely,  administered;)  and  that 
1816,       she  should  not  have  pleaded  that  fact  to  the  suit.    The  res* 
Scott  and  wifePondenU  remarked,  to  shew  the  fraudulent  conduct  of  the  com- 
„    .r-  plainants,  that,  whenever  a  judgment  was  obtained  against 

7t  Scott  for  a  debt  contracted  by  himself,  a  marriage  contract  was 
exhibited  by  the  wife  as  a  bar  to  the  levying  of  the  execution; 
that  if  a  judgment  was  obtained  against  herself  as  administra- 
trix, then  the  property  was  shielded  by  its  having  been  assign- 
ed and  allotted  to  her  by  the  executor;  and  if  a  judgment  was 
obtained  against  Scott  and  wife,  for  a  debt  contracted  by  herself 
while  a  feme  sole,  then  the  property  belonged  to  the  estate  of 
Edward  Davis,  and  no  disposition  coujd  be  made  of,  it  until  his 
debts  were  paid  off  and  extinguished.  Yet  they  paid  no  debts 
of  any  description  or  character ! 

The  answer  of  Thomas  Parham,  administrator  of  Hardamay 
Manson,  stated,  that,  shortly  after  the  complainant  Mary  quali- 
fied as  administratrix  of  Edward  Davis,  an  order  was  made  by 
the  county  court  of  Dinwiddie,  requiring  certain  gentlemen  to 
examine,  state  and  report  the  accounts  of  the  said  Hardaway 
Hanson  as  executor ;  that,  in  compliance  with  that  order,  the 
commissioners  did  report  a  balance  to  be  due  from  the  said  ex- 
ecutor, amounting  to  about  160  or  200/. ;  that,  shortly  after 
wards,  the  complainants  Scott  and  wife  instituted  a  suit  against 
said  Manson  to  recover  that  balance,  and  a  judgment  was  con- 
fessed by  him  in  their  favour  for  the  same ;  that,  the  said  judg- 
ment not  having  been  paid  in  the  life  time  of  the  said  Manson* 
a  scire  facias  to  revive  it  was  sued  out  by  the  complainants 
against  this  respondent  and  Joanna  Manson  as  administrator 
and  administratrix  of  said  decedent ;  which  scire  facias  was 
still  pending  in  the  county  court  of  Dinwiddie;  that  this  res- 
pondent had  made  to  the  complainants  several  payments  in 
part  of  said  judgment,  and  meant  to  pay  the  balance,  unless 
this  court  should  direct  otherwise:  but  he  insisted  that  the  set- 
tlement aforesaid  was  final  and  conclusive  between  the  said 
Davis's  estate,  and  the  said  Manson' s,  unless  fraud  or  mistake 
could  be  shewn;  and  that  the  complainants  had  made  it  bind- 
ing on  them  by  accepting  it,  and  suing  for,  and  receiving  a 
confession  of  judgment  for  the  amount.  "  After  this,  it  surely 
"  cannot  be  contended  that  this  respondent  is  accountable  to 
"  Ealliday  and  Hintons,  and  to  the  complainants  too;  or  that 
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**  Manson  acted  improperly  in  settling  with  them  the  balance     March, 

u  due  to  his  testator ;  in  as  much  as  the  law  transferred  upon  S2^^J 

u  them  the  duty  of  paying  all  outstanding  debts  against  the  8cott  and  wife 

u  estate:  as  little  can  it  be  contended  that  because  he  gave  up  „  t  ▼•    . 

Halliday,  &e. 
"  the  slaves  to  the  widow  and  orphan  of  his  testator,  perhaps 

"  prematorely,  therefore  that  property,  and  the  complainants, 

«*  in  whose  hands  it  is,  should  be  exempted  from  the  payment 

"  of  those  debts." 

Chancellor  Taylor  dissolved  the  injunction  at  June  term, 
1813.  Certain  affidavits,  upon  due  notice,  were  afterwards  tak- 
en in  support  of  the  bill ;  proving,  in  substance,  that  the  slaves 
bequeathed  to  Martha  E.  Davis,  as  aforesaid,  were  allotted  to 
ber  by  Hardaway  Manson,  and  hired  out  for  her  benefit  by  him 
as  her  guardian.  A  motion  was  then  made,  in  vacation,  for 
re-instatement,  which  the  chancellor  overruled ;  but  made  an 
endorsement  upon  the  papers,  "  that  those  affidavits  might  be 
**  considered  as  a  part  of  the  record  in  this  case,  and,  as  if  tbey 
"  had  been  filed  before  the  motion  was  made  for  a  dissolution ; 
•*  that  the  plaintiffs  might,  in  their  application  for  an  appeal 
"  from  that  order,  have  the  full  benefit  of  them" 

Upon  a  petition  presented  for  that  purpose,  an  appeal  was 
granted  by  a  judge  of  this  court 

Saturday,  March  MMfc,  1818,  the  president  pronounced  the 
court's  opinion : 

The  court,  considering  the  papers  referred  to  in  the  endorse- 
ment of  the  chancellor  of  the  20th  of  August,  1813,  as  a  part 
of  the  record,  and  it  appearing  by  the  proofs  therein  that  the 
slaves,  on  which  the  execution  of  the  appellees  HaUiday  and 
Hinton  was  levied,  are  a  part  of  those  devised  by  Edward  Davis 
to  bis  daughter  Martha  E.  Davis  ;  and  further  that  they  had 
been  duly  allotted  to  her,  among  others,  as  a  legacy,  by  Hard' 
away  Manson,  the  executor  of  the  said  Edward  Davis,  and  had 
been  hired  out  by  the  said  Manson,  as  her  guardian,  for  the 
benefit  of  the  said  Martha  E.  Davis,  is  of  opinion  that  the  said 
order,  dissolving  the  injunction  awarded  by  one  of  the  judges 
of  this  court  with  the  assent  of  three  other  judges,  is  erroneous. 
Therefore  it  is  decreed  and  ordered  that  the  same  be  reversed, 
with  costs;  and  that  the  cause  be  remanded  to  the  said  court  of 
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Marcs,  chancery,  in  order  that  an  account  may  be  taken,  before  one 
t^!**-L.  of  the  commissioners  of  that  court  of  the  administration  de  ho* 
Scott  «od  wife***  in*  of  the  estate  of  the  said  Ednmrd  Dams  by  William 

HalliLv  £>>  ^oott*  one  of  tnc  aPP€,lawti*  *°  ^8°*  °f  ^  wife  ^kty*  *««  °(her 
9       appellant,  to  whom  administration  of  the  estate  of  the  said  Ed- 
ward Davis,  with  the  will  annexed  was  granted,  previous  to 
^  their  marriage;  and  that,  if  it  shall  appear,  on  the  report  there- 

of, to  be  made  by  the  said  commissioner,  that  assets  of  the  said 
Edward  Davis  remain  in  the  hands  of  the  said  appellants  suffi- 
cient to  satisfy  and  discharge  the  execution  of  the  appellees 
HaUiday  and  Hintoti,  the  appellants  be  decreed  to  pay  the 
amount  thereof  out  of  the  said  assets ;  but  if  it  shall  appear  by 
the  said  report  that  the  said  assets  are  insufficient  to  discharge 
the  said  execution,  or  any  part  thereof,  then,  and  in  that  case, 
the  deficiency  to  be  made  up  out  of  the  residue  of  the  estate  of 
the  said  Edward  Davis,  having  regard  to  the  rights  of  the  seve- 
ral legatees  under  his  will. 


Decided  March      -,  ,  _       . 

20th,  1816.       Carter  s  executor  against  Carter  and  others. 

^ptrftta*  THIS  was  a  suit  in  chancery,  in  behalf  of  Charles  Carter 
been  acquiesced  (of  Shirley,)  and  others,  against  Robert  Carter  of  Nomomj. 

iSc^by^the1  The  bi,!  slated  tbat  Roberl  Ctarkr  (°f  Oorotoman,)  Robert 
parties  general-  Carter  (of  Nomony,)  Charles  Carter  of  Cleve,  and  Mann  Page 
be  disturbed  at(°^O8ewe^0  entered  into  a  partnership  as  tenants  in  common, 
•J**0.  **? .  for  working  a  copper  mine  adjoining  a  run,  called  Frying  Paw, 
gtderUy  only;  in  the  then  county  of  Stafford,  and  sundry  agreements  res|>ect- 
^^[^^ing  the  same,  and  for  (he  purchase  of  some  adjoining  lands; 

be  impeached  by  after  which,  the  said  Mann  Page  died,  having  first  devised 
a  party  who  ne- 
ver acmiiesced. 

2.  Under  the  circumstances  of  this  case,  one  of  the  persons  entitled  to  partition  having  been 
in  possession  and  enjoyment  of  the  whole  land,  for  many  years,  through  want  of  knowledge  of 
the  title  of  the  other  partners,  to  whom  he  made  their  title  known,  immediately  after  it  was  dis- 
covered by  bimtelf;  upon  a  bill  filed  by  them  for  partition,  it  was  considered  equitable  that  be 
should  account  for  their  proportions  of  the  rents  received  by  nhn,  deducting  his  disbursements 
tat  securing  the  title  ;  that  all  the  leases,  and  agreements  of  lease,  be  bad  made  of  the  land  should 
be  acqoiesced  in  by  the  plaintiffs ;  and  tbat,  for  a  part  which  he  had  sold,  he  should  pay  the 
price  received,  with  interest  from  the  time  of  the  sole ;  the  time  when  he  received  ft  not  afpi&rimg 
to  be  different  from  that  of  the  sale. 

3.  interest  also  would  have  been  allowed  the  other  partners,  on  their  proportions  of  the  rents 
received  bv  him,  from  the  time  o/Jiling  their  bill ;  but,  by  their  consent,  it  was  allowed  freest 
the  beginning  of  the  next  year  after  the  last  receipt 
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bit  share  aatoug  his  six  sons,  Ralfk,  Mann,  Carter,  John,  Maeo«9 
Matthew  and  Robert  .—that  this  devise  was  confirmed  by  the  1816# 
surviving  partoers  by  •  written  agreement,  under  which  the  Carter's  euco- 
•aid  lands  and  the  slaves  belonging  thereto  were  held  by  tor 
Charles  Carter  and  Robert  Carter,  and  finally  by  the  latter  Carter  ft  othen. 
only,  from  whom  they  came  to  Rebert  Carter  the  defendant : 
bat,  in  the  mean  time,  the  owners  disposed  of  their  respec- 
tive interests,  as  follows,  vis.  Robert  Carter  (of  Corotoman) 
devised  his  fourth  to  his  son  John  in  tail  male,  whose  son  and 
heir  was  the  plaintiff,  Charles  Carter,  (of  Shirley,)  who  was 
also  heir  to  the  said  Robert  Carter  of  Corotoman  :— Charles 
Carter  (of  Cleve)  devised  his  fourth  to  his  sons  John  and  Lon- 
don, of  the  first  of  whom  the  plaintiff  Anne  Lyons  was  the  heir 
and  representative,  and  the  latter  said  he  was  entitled  either 
to  the  whole  or  a  moiety  of  bis  father's  share :— that  the  plain* 
tiff's  representatives  of  Mann  Page  did  not  agree  in  the  con- 
struction of  his  will ;  and  stated  then  several  pretensions  : — 
that  Robert  Carter  the  defendant,  on  the  26th  of  January, 
1 778,  addressed  a  letter  to  Mann  Page,  Charles  Carter  of  Shir- 
ley, and  Charles  Carter  of  Stafford,  in  which  be  informed 
them  of  his  having  seen  a  copy  of  the  deed  of  copartnership 
of  the  4th  of  November  1731,  and  stated  that,  if  there  had 
been  no  written  agreement  to  invalidate  it,  he  could  see  no 
good  reason  for  his  keeping  the  whole,  and  was  willing  to 
make  partition  ;  mentioning  at  the  same  time  that  a  tract  of 
3390  acres  had  been  sold  by  him  to  one  Semple  in  1762,  which 
he  was  willing  to  have  included  in  his  allotment,  or  to  pay 
for  it  the  money  received,  with  interest. 

The  prayer  of  the  bill  was  for  a  division  of  the  lands, 
slaves  and  stocks ;  and  of  the  rents  and  profits,  and  for  gene- 
ral relief. 

Robert  Carter  (of  Nomony,)  by  his  answer,  admitted  the 
partnership  j  but  denied  that  any  slaves,  utensils,  or  other 
personal  property,  ever  came  to  his  bands.  He  alleged  that, 
in  the  year  1 749,  when  be  came  of  age,  the  property  in  ques- 
tion was  delivered  to  him,  with  the  rest  of  a  very  large  estate, 
by  his  guardian  John  Carter  late  of  Shirley,  and  Charles  Car- 
ter  of  Cleve,  two  of  the  persons  interested  in  the  original 
partnership ;  from  which  period  the  defendant  continued  to 
rent  the  lands,  sold  the  tract  to  Simple,  and  acted  in  every  res- 
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March,      pect  as  the  absolute  owner,  which  he  supposed  himself  to  be; 
1816#       that,  having  accidentally  discovered  the  title  of  the  plaintiffs, 

Outer's  exccu- ne  immediately  wrote  the  letter  in  the  bill  mentioned.      He 
tor         was  willing  to  account  for  the  profits  actually  received ;  but 

Carter*  other*.  n>s  father  and  himself  had  made  disbursements  on  account  of 
the  said  lands ;— especially  for  a  re-survey  thereof,  by  which  a 
large  quantity  of  surplus  land  was  secured  to  the  partners ;  of 
which  disbursements,  he  would  produce  a  copy  from  his  books. 
In  an  amended  answer,  he  stated  that,  before  he  discovered 
the  title  of  the  plaintiffs,  he  had  made  sundry  leases,  which, 
as  well  as  his  sale  to  Semple,  ought  to  be  confirmed  by  the  de- 
cree to  be  rendered  between  the  parties. 

The  chancellor  made  an  order  for  a  division  of  the  lands, 
and  an  account  of  the  profits  ;  upon  which,  the  commissioners 
reported  that  they  had  divided  the  lands  into  four  lots  ;  one  of 
which  was  allotted  to  the  representatives  of  each  of  the  ori- 
ginal partners.  A  report  on  the  subject  of  the  profits  was  also 
made  by  them,  but  was  afterwards  referred  to  commissioner 
Keith,  who  reported  a  balance  of  162,790Ibs.  of  tobacco,  and 
35542.  Ms.  Id.  in  money,  to  be  due  from  the  defendant. 

In  September,  1707,  the  defendant  filed  exceptions  to  the 
report  of  partition : — 1st,  because  the  commissioner  had  inclu* 
ded  in  the  allotment  to  Charles  Carter  the  tract  sold  by  the 
defendant  to  Semple  ;  although  the  defendant  had  offered  ori- 
ginally to  account  for  the  price  of  that  tract,  "with  interest 
from  the  time  he  received  it,"  or  to  take'the  tract  into  his  own 
allotment : — 2d,  because  the  report  had  paid  no  regard  to  the 
leases  made  by  the  defendant. 

In  May  1798,  the  court  confirmed  the  report  respecting  the 
lands,  as  to  all  the  parties,  except  Charles  Carter  of  Shirley, 
and  Robert  Carter  of  Nomony,  as  to  whom, M  by  consent  of  par* 
tics?  it  directed  the  allotments  to  be  exchanged,  so  that  Robert 
Carter  might  have  the  lot  which  contained  Semple's  tract ; — 
and,  as  to  so  much  of  the  bill  as  claimed  an  account  of  slaves 
and  their  profits,  directed  the  same  to  be  dismissed  ;— without 
prejudice,  however,  to  any  future  demand  of  such  slaves  and 
profits.  But,  on  the  3d  of  October  following,  the  court, 
"  being  satisfied  that  the  defendant  did  not  consent  to  the  ex- 
"  change  of  purparties  between  him  and  the  plaintiff  Charles 
"  Carter,  as  was,  from  a  mistake  by  the  counsel  of  the  former, 
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"  supposed  io  the  decree  pronoooeed  in  this  cause,  on  the  14th      Maech, 
u  of  May  last,  did,  en  motion  of  the  defendant  by  his  counsel  s2^t+*j 
"  set  aside  so  much  of  the  said  decree  as  ratified  that  exchange,  carter* 9  txtca. 
"  and  instead  thereof,  establishing  the  partition  reported  by  the         tor 
*  commissioners,  adjudged,  ordered  and  decreed  that  the  plain- Carter  ft  otatn. 
u  tiff  Charles  Carter  and  the  defendant  do  hold  in  severalty 
«*  the  purparties  allotted  to  them,  respectively,  by  the  com- 
"  miseionere." 

No  decree  having  been  made  concerning  the  profits  of  the 
lands  ;  and  several  of  the  parties  having  died  ; — a  bill  of  re- 
vivor was  filed,  in  January  1807,  by  the  representatives  of 
Charles  Carter  of  Shirley,  and  the  rest  of  the  plaintiffs, 
against  Qeorge  Carter  executor  of  Robert  Carter  of  Nomooy, 
and  the  heirs  of  the  said  Robert  Carter  ; — stating  the  nature  of 
the  suit,  the  proceedings  and  interlocutory  decrees,  and  com- 
plaining of  the  alteration  made  in  the  allotments  by  the  last 
mentioned  decree.  On  this  subject,  the  bill  of  revivor  stated, 
tbat  Charles  Carter  had  brought  an  ejectment,  for  the  land 
sold  to  Semple,  against  the  persons  now  in  possession,  who 
thereupon  pleaded  the  act  of  limitations ;  that  the  cause  was 
decided  by  the  district  court  in  favour  of  the  defendant,  but 
that  the  plaintiff  had  appealed,  and  the  controversy  remained 
undetermined.  The  plaintiffs  therefore  prayed  that  the  lot 
first  decreed  to  Charles  Carter  (of  Shirley,)  be  restored,  or  that 
indemnification  be  made  to  them  for  the  alienated  land. 

A  subsequent  bill  of  revivor,  rendered  necessary  by  the 
deaths  of  other  parties,  stated,  that  the  judgment  in  the  eject- 
ment .had  been  affirmed  by  the  court  of  appeals,  (1)  and  prayed 
for  general  relief. 

The  answers  of  several  of  the  representatives  of  Robert 
Carter,  stated  that,  by  his  last  will,  he  charged  his  personal  es- 
tate; (which  he  gave  to  his  son  Qeorge,)  with  the  payment  of  his 
debts  ;  and  devised  his  Frying  Pan  lands  to  his  other  children. 
They  therefore  prayed  that  the  defendant  Qeorge  Carter  might 
be  compelled  to  make  satisfaction  to  the  plaintiffs,  if  any 
should  be  decreed. 

The  answer  of  Qeorge  Carter  referred  to  his  father's  answer 
to  the  original  bill,  and  said  be  was  desirous,  as  his  father 

(1)  Note.  Seethe  caieof  CorUrUtnuUuv.  WuMngton  and  •then.  2J5T. 
k  M.  345-355. 
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March,     bad  requested,  that  the  land  sold  to  SempU  should  be  allotted 

KmJ0^mt  to  his  estate. 

Carter's  execu-     The  court  io  June  1810,  decreed  that  George  Carter,  exe- 
tor         cutor  of  Robert  Carter,  out  of  the  assets  io  his  hands  should 

Garter*  others,  make  compensation  to  the  executors  of  Charles  Carter,  (of 
Shirley,)  for  the  loss  of  the  land  sold  to  SempU,  "  and  would 
M  have  proceeded  to  direct  an  issue  to  ascertain  the  value  of 
"  the  said  land  at  the  time  of  the  sale  thereof  as  aforesaid  ;* 
but,  by  consent  of  the  plaintiff's  executors  of  Charles  Carter, 
that  value  was  fixed  at  the  sum  which  SempU  paid  for  it,  with 
interest : — the  court  then -directed  one  of  its  commissioners  to 
take  an  account  of  the  personal  estate  of  the  said  Robert 
Carter,  deceased. 

At  February  Term  1811,  leave  was  granted  to  George  Car- 
ter to  amend  his  answer ;  and  it  was  agreed  between  the  par- 
ties, by  their  counsel,  that  such  amendment  should  not  im- 
pede the  trial,  and  that  the  suit  should  not  abate  by  the  death 
of  any  of  the  parties. 

The  amended  answer  of  Qeorge  Carter  stated  the  order  for 
setting  aside  the  exchange  of  allotments  between  Charles  Car- 
ter and  Robert  Carter  was  made  without  the  knowledge  of  the 
latter,  who,  always,  in  conformity  with  his  answer  to  the  ori- 
ginal bill,  wished  the  land  sold  SempU  to  be  included  in  the 
allotment  to  himself.  (1)  This  respondent  required  the  plain- 
tiffs, executors  of  Charles  Carter,  to  shew  their  authority  to 
accept  a  pecuniary  compensation  for  the  loss  of  the  land  sold 
SempU  ;  insisting  that  satisfaction  ought  to  be  made  out  of  the 
real  estate  of  the  said  Robert  Carter  in  Virginia,  or  out  of  the 
share  of  the  Frying  pan  lands  which  fell  to  Robert  Carter, 
This  position  he  endeavoured  to  support  from  the  intention  of 

(1)  Note.  The  decree  of  October  1798.  (letting  wide  the  exchange  of  allotment!, 
made,  "  by  consent  qf  parties,"  in  May  1798)  was  founded  on  the  affidavit  of  a 
certain  Benjamin  Damon,  stating  "  that  he  was  agent  for  the  defendant ;  that, 
"  before  the  division  by  the  commissioners  took  place,  he  objected  to  the  ioclu- 
44  ding  of  SempW*  tract  in  the  defendant's  share  ;  that  he  was  answered  that  the 
44  difficulty  would  be  removed  by  his  taking  Chart**  Carter's  share  for  the  de- 
44  fendant ;— which  be  declared  himself  willing  to  do  \f  it  was  mad*  equal  invmtue 
44  to  tht  other*  ;  that  be  either  informed,  or  n»eant  to  inform,  the  defendants  counsel 
44  of  these  circumstances,  and  that  he  dissented  to  taking  this  lot  for  the  defeod- 
44  ant,  become  it  was  inferior  in  value  to  tub  otbu  allotments  j  but  m*  writ- 
"  understood  by  him." 
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tfcat  testator,  as  apparent  from  circumstances^  and  written  do-     March, 

18141 

cuments  exhibited  with  the  said  amended  anawer.  v^nJ^w 

It  appeared  from  these  documents  that  Robert  Carter,  bav-Carter,t  exQeu. 
log  an  estate  consisting  of  many   thousand  acres  of  valuable         tor 
land  in   Virginia,  residing  himself  in  Maryland,  and   having  Carter  Mothers. 
ten  children,  on  the  13th  of  May,  1705,  wrote  a  letter  to  Spen- 
cer Ball,  the  husband  of  one  of  his  daughters,  for  the  informa- 
tion of  all  his  children,  proposing  to  divide  his  lands  in  Virginia 
into  ten  equal  shares ;  each  of  his  children  to  take  one  by  lot ; 
to  pay  him  an  annuity  during  his  life,  of  one  thousand  dollars, 
specie ,  to  satisfy  all  demands  against  him  relating  to  his  Vir- 
ginia concerns  ;  the  whole  landed  estate  (except  a  small  tract 
in  Fairfax  county)  to  be  subject  thereto ;  and  they  to  indemni- 
fy him  by  a  joint  bond  and  mortgage  against  every  suit  at  law 
which  had  been  or  should  be  commenced  against  him.      This 
proposal  was,  in  part,  but  not  completely,  carried  into  effect. 

The  defendant  George  Carter,  afterwards,  admitted  before 
the  commissioner  personal  estate,  of  his  testator,  in  his  bands 
to  be  administered,  sufficient  to  satisfy  the  demand  of  the 
plaintiffs,  if  the  court  should  think  him  liable  for  it. 

On  the  10th  of  June,  1812,  the  account  of  profits  heretofore 
reported  in  this  cause  was  referred  to  commissioner  Nicholson, 
who  was  also  directed  to  state  the  amount  thereof  due  the  res- 
pective parties.  Upon  his  report  the  court,  having  caus- 
ed the  cash  value  of  the  balance  due  in  tobacco  to  be  as- 
certained by  a  jury,  decreed,  1st,  to  the  respective  parties 
the  several  sums  found  due  to  them  by  that  report,  (2)  with  inte- 
rest on  each  sum  from  the  1st  day  of  January,  1798;  and, 
2dly,  that  George  Carter  should  pay  to  the  executors  of  Charles 
Carter,  of  Shirley,  the  price  given  by  Semple  for  tbe  land  pur- 
chased by  him,  with  interest  from  tbe  time  of  the  sale  thereof 
by   Robert  Carter  to  Semple : — (3)  saying  nothing  of  the  leases 

(2)  Tbe  chancellor's  opinion  was, "  that  a  receiver  of  rents  and  profits  should; 
**  like  a  receiver  of  a  principal  debt  and  interest  for  a  third  perron,  account  for 
"  the  same  with  interest,  which,  in  (kit  case  should  commence  from  the  filing  of 
?  the  bill,"  (which  took  place  on  the  5th  of  June,  1794  ,)  **  but  for  the  consent  of 
"  the  plaint'fia  to  take  interest  from  the  beginning  of  the  year  after  the  last  rent 
••was  received." 

(3)  The  time  when  Robert  Carter  received  the  money  of  Semple  did  not  ap- 
jear.    The  date  of  the  deed  was  tbe  2d  of  November,  1762. 

you.  v.  15 
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March,      wkith  Robert  Carter  had  made  of  part  of  the  Frying  pan 
181 6-       lands,  before  he  discovered  the  title  of  the  plaintiffi. 
Carter's  execu-     ^roin  wh*cn  decree,  Qeorge  Carter  appealed  to  this  court 

tor 
Cirteriothert,      Wickham  for  the  appellant. 

Callj  Wtrt%  and  Nicholas,  for  the  appellees. 

March  20th,  1816,  the  president  pronounced  the  following 
as  the  court's  opinion. 

It  seems  to  the  court  here  that  the  partition  of  the  lands  in 
this  case,  was  made  under  an  interlocutory  decree,  which  pro- 
ceeded on  the  principle,  that  the  sale  by  Robert  Carter  to 
Scmple  was  null  and  void ;  and  the  lands  embraced  by  that  sale 
were  included  in  the  division,  in  the  same  manner  as  if  the 
sale  had  never  been  made.  If  the  sale  to  Scmple  were  now  to 
be  regarded  as  null  and  void,  the  partition,  as  first  made, 
would  undoubtedly  be  confirmed  by  this  court,  as  there  is  no 
evidence  of  any  inequality.  That  principle,  however,  was 
abandoned  by  the  final  decree  ;  and  this  court  thinks  that  H 
was  correctly  abandoned,  under  the  particular  circumstances 
of  the  case.  The  chancellor  nevertheless  has  confirmed  the 
partition  made  as  aforesaid,  with  the  following  alteration  ; — 
in  lieu  of  the  lands  sold  to  Scmple,  and  which  had  been  allot- 
ted to  Charles  Carter,  he  has  decreed  to  the  said  Charles  Car- 
ter's representatives  the  purchase  money  which  Robert  Carter 
had  received  therefor,  with  interest  thereon. 

The  first  question  to  be  decided  is,  whether  the  partition,  as 
thus  modified,  shall  be  established  ? 

The  question  should  be  considered,  as  if  Robert  Carter  were 
now  alive  and  before  this  court ;  and  it  will  be  much  simpli- 
fied by  recollecting  that  all  the  other  parties  assent  to  the  parti- 
tion, as  made  by  the  final  decree  ;  and  of  course,  that  it  will  not 
be  disturbed,  unless  it  be  shewn  to  be  improper,  in  relation  to 
him  ;  nor  will  it  be  sufficient  even  for  him  or  his  representa- 
tives to  shew  that  some  other  mode  of  division  might  original- 
ly have  been  more  regular ;  for  the  petition  having  been  so 
long  acquiesced  in,  and  acted  on  by  all  others,  he  will  not  now 
be  permitted  to  impeach  it,  but  on  the  ground  of  its  being  un- 
just or  illegal. 
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Tbe  company  having  agreed  to  sanction  the  tale  of  the     March, 
land  which  Robert  Carter  had  made  to  Sentple,  they  had  a  right  S2^L 
to  consider  as  their*s  the  money  which  he  had  received  for  theCarter,a  e3tecu. 
land ;  and  being  the  proceeds  of  the  sale  thereof,  they  had  a         tQr 
right  to  consider  it,  in  the  division,  as  land;  aod  to  allot  it,  ac-  Carter  A  othen. 
cordingly,  to  one,  or  to  divide  it  among  all  tbe  partners.    Tbe 
substitution  of  the  money  for  land  cannot  be  unjust  or  illegal, 
as  to  him  by  whose  act  the  substitution  became  necessary ; — 
sod  cannot  therefore  afford  any  just  ground  for  objection  to  the 
partition.    The  court  perceives  no  impropriety  in  the  allow- 
ance of  interest  on  the  price  of  the  land.      But  if  it  were  dis- 
posed to  doubt  its  propriety,  on  general  principles,  the  conduct 
of  Robert  Carter  would  remove  that  doubt, — for,  in  the  very 
exception  on  which  his  counsel  so  much  relies,  he   expressly 
declares  his  willingness  to  account  for  the  interest. 

The  interest  is  not  to  be  regarded  as  profits  on  land,  but, 
when  added  to  the  principal,  is  to  be  regarded  as  representing 
and  substituting  the  value  of  Semptfs  land  in  the  partition. 
Considered  in  this  view,  the  partition  could  be  objected  to,  on 
the  ground  of  inequality  only.  The  only  evidence  on  this 
point  is  that  furnished  by  Robert  Carter  himself;  that  lot,  or 
portioo,  to  which  this  money  with  its  interest  was  attached, 
and  of  which  it  constituted  a  part,  was  offered  to  him ;  but  be 
rejected  it,  on  tbe  sole  ground  of  its  being  of  inferior  value : 
When,  therefore,  it  has  been  assigned  to  another,  who  receives 
it  without  objection,  it  would  not  be  permitted  to  Robert  Car- 
terta  say  that  it  was  of  too  great  value. 

A  partition  which  is  thus  just  and  proper,  in  relation  to  all 
tbe  partners  of  the  company,  not  excepting  even  Robert  Car- 
ter hioaseJf,  cannot  be  set  aside  by  considerations  which  relate 
to  a  contest,  between  his  representatives  only. 

That  contest  is  as  to  the  fund  out  of  which  the  money  de- 
creed against  Robert  Carter's  estate  shall  be  paid.  His  son 
and  executor  George  Carter,  who  is  also  the  residuary  legatee, 
insists  that  it  should  be  charged  on  all  the  real  estate  of  the 
laid  Robert  Carter,  in  Virginia ;  or  that,  if  it  be  not  so  charge- 
able, it  ought  to  faH,  at  least,  on  his  interest  in  the  lands  of 
the  Prying-pan  company.  The  first  position  can  prevail  only 
on  the  idea  of  the  validity  of  the  contract,  to  that  effect,  be- 
tween Robert  Carter  and  bis  children,  as  contended  for  by  the 
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March;  counsel  of  the  appellant.  But  that  was  merely  a  plan  prop** 
lJ!^!^,  ea"  f°r  lh«  division  of  Robert  Carter's  lands  in  Virginia,  which 
Cartel  execu- was  never  carried  into  a  contract.  A  Mr.  Queenlain,  who  mar- 
tor  ried  a  daughter  of  Robert  Carter,  after  that  plan  had  been 
Carter  ft  otben.  proposed,  and  after  she  had  signed  a  paper  purporting  to  be  an 
acceptance  of  that  plan,  laid  claim  to  that  portion  which  was' 
to  have  been  allotted  to  her,  and  forbade  a  division  of  it 
among  her  children,  as  wished  by  Robert  Carter.  In  a  letter 
from  Robert  Carter  to  his  son,  the  present  appellant,  shortly 
before  his  death,  and  in  direct  reference  to  this  controversy 
with  Queenlam,  he  gives  a  detailed  account  of  all  the  pro- 
ceedings in  relation  to  the  proposed  plan,  for  the  purpose  of 
shewing  that  it  was  never  executed.  He  expressly  says  that 
the  plan  was  rejected  by  Aim,  and  that  neither  Mr.  Mound,  nor 
any  other  person,  ever  proposed  a  second.  It  is  very  evi- 
dent also,  from  another  circumstance,  that  he  never  considered 
the  proposed  plan,  as  having  been  carried  into  a  contract  :-— 
The  plan  proposed  contemplated ,the  Frying-pan  lands,  whereas 
the  plan  executed  expressly  excludes  them : — moreover,  in- 
stead of  a  joint  bond  and  mortgage  (as  contemplated  by  the 
plan  proposed,)  that  adopted  was  to  convey  the  property  by 
deed,  subject  to  such  provisions  and  conditions  only,  as  the 
deeds  contained  ;  among  which,  the  payment  of  debts  is  not  to 
be  found.  The  claim  of  the  appellant,  therefore,  so  far  as  it 
depends  on  this  alleged  contract,  falls  to  the  ground. 

Nor  does  the  court   perceive  any  reason  for  charging  this 
*  money  on  Robert  Cartels  portion  of  the    company    lands. 
These  lands  passed  by  bis  will,  which  intimates  no  intention 
thus  to  charge  them. 

This  money  is,  as  to  Robert  Carter,  a  debt  due  to  the  com- 
pany ;  and  the  personal  estate,  when  competent  to  the  pur- 
pose, is  the  proper  fund  for  the  payment  of  debts.  In  addition 
to  which,  the  personal  estate  is,  by  this  will,  expressly  charge^ 
with  such  payment. 

But  the  court  considering  that  the  appellees  ought  not  to  be 
relieved  in  equity,  but  on  the  terms  of  their  acquiescing  in  the 
leases,  and  agreements  of  lease  made  by  Robert  Carter  before 
the  26th  day  of  January,  1778,  the  date  of  his  letter  to  Mmm 
Page  and  others ;  (especially,  as  they  claim  a  share  of  the  rents 
arising  from  such  leases  and  agreements  ;)  is  of  opinion,  that 
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the  several  parties  should  hold  the  lands  severally  allotted  to     Maeob, 
them,  subject  respectively  to  all  such  leases,  or  agreement!  of  sJ!t}^Lf 
lease,  as  they  would  be  subject  to,  if  they  bad  been  the  sole  Cwtei-'i  execo- 
property  of  Robert  Carter  :  and  that  liberty  should  be  reserved         tor 
to  the  defendants,'  representatives  of  Robert  Carter,  to  resort  Carter  Mothers, 
to  the  chancellor  for  specific  execution,  if  the  tenants,  or  per- 
sons claiming  under  such  agreements,  shall  proceed  against 
them,  or  either  of  them,  for  damages  out  of  the  estate  of  Ro- 
bert Carter,  oo  such  agreements. 

The  coort  therefore  reverses  so  much  of  the  decree  of  the 
chancellor  as  contravenes  this  opinion,  and,  affirming  the  resi- 
due, remands  the  cause  to  be  finally  proceeded  in,  according  to 
the  principles  hereby  declared. 


The  Commonwealth  against  Martin's  executors  Decided  March 
and  devisees.  30»,8le- 

UPON  an  appeal  from  a  decree  of  the  superior  court  of  1:  a  testator 
chancery  holden  at  Staunton.  ^^Ft^i- 

Thk  case  was  argued,  with  very  great  ability,  and  at  uncom-  "*•  to  h£ «* 
moo  length,  no  less  than  three  times,  in  this  court,  (vis.,  in  Oc-  by  them,  or  the 
tober,  1807,  May,  1810,  and  January,  1812,)  by  the  Attorney  X^j™,  "^ 
General,  Hay,  and  Wirt  for  the  appellant,  and  by  Henry  St.  rtm«,aBdinMich 
George  Tucker,  Wkkham,  and  Randolph  for  the  appellees;  but ©7?™  ,^5 
In  so  fully  stated  and  discussed  in  the  following  opinions  of  the  £dthem'  'J*"1/ 
judges,  that  a  needful  attention  to  brevity  compels  the  reporter  vantageou* ;  and 
to  omit,  with  particular  regret,  the  arguments  of  counsel,  as  Juea'thed d  the 
well  as  any  state  of  the  case  on  his  part.  »»<"?    arising 

On  the  30th  of  March,  1816,  (the  court  being  equally  di  vid- JnT 'Hit  ?JS 
ed,)  the  judges  delivered  their  opinions  seriatim.  Jjg  JJjg1  jfj*J 

might  accrue  bt- 

Judge  Coaltbr.    The  bill  filed  in  this  case,  for  the  common  ^e  &£"'  *° 

wealth,  on  the  relation  of  Charles  Mynn  Thurston,  escheator  ofw**.,wreflfa'en*; 

of  the  county  of  Frederick,  charges,  that  Thomas  Bryan  Mar-  theiewi  to  the 

tin,  formerly  of  that  county,  died  possessed  of  a  large  real  and  j^^^'  JJjjjj 

.personal  estate,  which  real  estate  consisted  of  lands  in  posses- ^certain  leg*. 

"*  cies  to  his  exe- 

cutors. Quart, 
whether,  under  this  will,  the  title  of  the  alien  sisters  tw  good  against  the  commonwealth  claim- 
ing  the  money  Cor  which  the  lands  were  sold  ;  the  testator  haviog  died  without  any  lawful  heir, 
mud  air  pentml  estate  being  sufficient  to  pay  his  debts  ? 
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Ma*ch,      sion  and  reversion;  that,  prior  to  hit  death,  knowing  that  be  had 
18l6a        no  relatiom  in  this  country,  bat  that  tbey  were  all  aliens,  and 
incapable  of  inheriting  his  said  real  estate  in  the  event  of  his  ffymg 
intestate,  he  consulted  with  eminent  lawyers  to  ascertain  how 
he  might  most  effectually  secure  his  estates  to  his  three  sisters, 

CUt0nt^  de"' who  were  aml  stiU  remaiQ  British  subjects,  and  who  have  never 
been  within  the  limits  of  this  commonwealth  ;  that,  in  order  to 
effect  this  intention  of  devising  his  said  estate  to  his  sisters,  he 
made  his  will,  in  which,  after  other  devises  and  bequests,  is  the 
following  clause ;  "  I  give  and  devise  all  the  rest  of  my  real 
"  estate,  in  possession,  reversion  and  remainder,  in  the  com- 
4  monwealth  of  Virginia,  and  also  the  aforesaid  one  thousand 
"  acres  of  land,  if  Betsy  Powers  aforesaid,  does  not  survive 
"  me,  unto  Gabriel  Jones,  of  Rockingham,  Robert  Mackey,  of 
u  Winchester,  and  JohnS.  Woodcock,  of  Frederick,  gentlemen,  to 
"  be  sold  by  them,  or  the  survivors,  or  survivor  of  them,  at 
"  such  time,  in  such  parcels,  and  in  such  manner,  as  tbey,  or 
"  the  survivors  or  survivor  of  them  ,shall  judge  most  advanta- 
u  geous;  and  the  money  arising  from  such  sales,  and  the  rents 
44  and  profits  of  the  said  lands,  which  may  accrue  before  the 
44  sales,  I  give  and  bequeath  to  my  sisters  heiein  after  named ; 
44  that  is  to  say,  Frances,  SybiUa,  and  Anne  Susanna  Martin,  to 
44  be  equally  divided  between  them,  if  alive  at  the  time  of  my 
44  death,  and  if  either  be  then  dead,  to  the  survivor  then  alive ; 
44  subject,  nevertheless,  to  the  payment  of  my  just  debts,  and 
44  of  the  legacies  bequeathed  to  my  executors  as  aforesaid." 
And,  by  another  clause  of  said  will,  he  bequeathed  as  follows : 
44 1  give  and  devise  the  sum  of  fifty  guineas  to  each  of  my  exe-. 
"  cntors  herein  after  named,  to  be  paid  out  of  the  property  de- 
44  vised  to  be  sold ;"  and  that  by  his  said  will,  he  directed  aH 
his  estates,  real  and  personal,  except  the  1000  acres  bequeathed 
to  Betsy  Powers,  and  except,  also,  his  watch  and  bis  plate,  to 
be  sold  by  his  executors.  The  bill  then  charges,  that  Mackey 
and  Woodcock  qualified  as  executors ;  and  that  the  personal 
estate  which  came  to  their  hands,  exclusive  of  legacies,  wiM 
far  exceed  the  debts  due  from  the  estate ;  that,  although  it  ap- 
pears to  have  been  the  intention  of  the  said  Martin  to  evade  tihe 
commonwealth's  right  by  escheat,  had  he  died  intestate,  that  yet, 
from  the  whole  structure  of  the  will,  a  trust  is  created,  of  which 
trust  the  commonwealth  asks  the  execution  in  its  favour ;  that 
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the  executors,  though  notified  of  the  claim  of  the  common-     M«nc«, 

wealth,  have  sold  the  greater  part,  if  not  the  whole,  of  the  .^^ 

lands,  contending  that  the  sane  were  devised  to  them  in  fee,  Tb€  t 


and  express  an  intention  to  remit  the  proceeds  to  the  alien  sis-       wealth 
ters  of  said  Martin.  Martin*  es»- 

The  bill  then  prays  a  discovery,  &c.,  and  an  execution  of  cut0"|^  deri" 
the  trusts  in  favour  of  the  commonwealth,  and  general  relief, 
&c.    To  this  bill  the  executors  demurred  ; — after  overruling, 
and  again  re-instating  which  demurrer,  the  chancellor  at  Steim- 
Um  finally  dismissed  the  bill. 

When  the  demurrer  was  reinstated,  it  was  conceded  by  the 
Attorney  for  the  commonwealth,  that  he  did  not  seek  to  dis- 
turb the  purchasers  of  the  lands  ;  but  that  the  object  of  the 
suit  was  to  recover  the  monies  for  which  the  lands  were  sold ; 
-whereupon,  the  court  authorised  the  executors  to  proceed  to 
collect  said  monies,  and  to  bold  them  subject  to  its  future 
order. 

The  question  thus  presented  to  us,  in  which  the  rights  and 
interests  of  the  commonwealth  on  the  one  side,  and  of  alien 
claimants  (under  the  will  of  a  brother)  on  the  other,  come 
in  collision,  is  one  of  peculiar  interest,  delicacy  and  im- 
portance ;  and  is  one  io  which  the  court  will  have  no  in- 
clination to  interfere,  to  the  prejudice  of  the  aliens,  unless 
impelled  thereto  by  the  requisitions  of  the  law,  bottomed  on 
that  principle  of  self-preservation  inherent  as  well  in  society 
as  individuals;  that  principle  which  prohibits  an  alien  from 
holding  the  soil  and  territory  of  our  country,  to  which  he  holds 
no  reciprocal  allegiance. 

The  importance  to  society  of  that  power  which  is  given  to 
individuals  of  appointing  the  future  heir  of  their  earthly  pos- 
sessions, seems  to  be  universally  admitted.  Those  affections 
which  are  so  necessary  to  unite  and  preserve  the  human  fami- 
ly in  a  state  of  civilisation,  and  those  exertions,  whether  bodily 
or  mental,  which  tend  to  the  convenience,  comfort  and  orna- 
ment of  society,  depend  much  on  the  power  of  appointing 
who  shall  enjoy  the  fruits  of  those  exertions  after  the  death  of 
the  present  possessor.  To  impair  this  power,  therefore,  is  to 
lesson  the  motives  to  industry,  frugality,  and  every  social  vir- 
tue, and  in  fact  to  diminish  those  endearing  affections  which  so 
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March,    vitally  interest  as  well  the  happiness  as  the  existence  of   the 
i81^!   .  social  state. 

Hence  it  happens  that  all  wise  governments  have  carefully 
preserved  to  individuals  the  right  of  perpetuating  to  their 
Martini  ere-  friends  those  enjoyments  which  they  have  toiled  to  acquire  for 
rotors  aDd  themselves ;  and  are  solicitous,  by  law,  to  cast  the  inheritance, 
where  the  proprietor  dies  intestate,  on  those  supposed  to  be 
most  dear  to  him.  No  government  has  gone  farther  than  ours, 
in  hunting  out  these  objects,  being  desirous  to  succeed  only 
where  none  such  can  be  found,  and  not  to  step  in  before  any, 
wherever  they  may  reside,  except  to  prevent  the  acquisition, 
by  aliens,  of  the  soil  of  our  country.  Nay,  even  as  to  these, 
the  government  has  evinced  a  policy  highly  magnanimous  and 
liberal,  not  only  by  the  general  law  of  descents,  which  pro- 
vides, that  in  making  title  by  descent,  it  shall  be  no  bar  to  a 
party  that  any  ancestor,  through  whom  he  derives  his  descent 
from  the  intestate,  is  or  hath  been  an  alien,  but  by  surrendering 
the  rights  of  the  state,  in  many  cases,  to  such  as  were  aliens 
at  the  time  of  the  descent  or  devise,  on  their  becoming  citizens; 
as  is  manifested  by  many  private  acts  of  assembly  for  that  pur- 
pose ;  thereby  evincing  that  the  principle  of  self-preservation, 
not  the  enriching  of  her  treasury,  is  the  sound  policy  of  the 
state. 

The  society  then  imposes  no  restraint  on  her  citizens  as  to 
the  final  disposition  of  their  acquisitions,  provided  it  is  done 
in  a  way  not  to  endanger  the  community ;  the  next  of  kin, 
whether  alien  or  citizen,  will  succeed,  as  distributee,  to  the 
personal  estate,  or  will  take  it  as  legatee ;  and  the  question  in 
this  case  is  whether,  under  the  will  above  recited,  the  real  es- 
tate, the  soil  of  the  country,  passed  to  aliens,  or  merely  a  per- 
sonal bequest  ? 

The  bill  admits  that  the  testator  knew  they  could  not  take 
it  as  real  estate,  and  that  he  took  advice  how  he  might  safely 
gratify  his  friendship  for  them  without  depriving  himself  of  a 
home  during  his  life,  or  violating  the  above  principle  of  our 
policy  and  laws.  He  might  have  sold  his  real  estate  to  a  citi- 
sen,  might  have  taken  a  mortgage  on  it  to  secure  the  purchase 
money,  which  be  might  have  bequeathed  to  bis  sisters.  This 
would  have  occasioned  no  injury  to  the  state.  He  wishes, 
though,  to  enjoy  it  during  his  life,  and  that  the  same  thing 
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should  be  done,  by  his  executors,  after  his  death,  which  he      Mabcb, 

18  In 

might  thus  have  done  in  his  life  time ;  and  therefore  he  devises 
the  fee  to  his  executors,  who  were  citizens,  with  power  and  di- 
rections to  make  such  sale,  and  to  pay  over  the  money. 

Was  such  act  and  intention  wrong,  or  injurious  to  society  ?  Martio'i  ex*. 
This  devise  vested  the  fee  in  citizens,  who  became  tenants  of  'JkWiter 
the  freehold,  as  purchasers,  the  descent  being  broken  by  the 
devise.  The  executors  sell  to  other  citizens,  who  become  te- 
nants of  the  freehold,  receive  the  purchase  money,  and  are 
about  to  remit  it  to  the  alien  legatees,  wben  the  commonwealth 
steps  in  to  claim  it.  They  are,  with  good  faith,  performing 
the  will  of  the  testator,  according  to  his  intentions  ;  but  the 
commonwealth  says,  there  is  another  way  of  executing  this 
will,  or,  rather,  there  is  a  principle  of  equity  applicable  to  lega- 
cies of  this  description,  which,  though  il  will  violate  the  clear 
intention  of  the  testator,  and  rests  also  on  the  election  of  the 
legatees,  which  they  have  oot  made,  and  which  they  cannot 
now  make,  as  the  lands  are  sold,  yet,  as  it  is  said  they  could 
have  made  it,  and  by  doing  so  have  defeated  their  own  rights, 
and  given  title  to  the  commonwealth,  the  intention  of  the  testa- 
tor must  yield  to  this  principle.  This  alleged  power  of  suicide 
must  be  considered,  by  a  court  of  equity  too,  as  an  act  of  that 
kind,  and  so  this  estate  be  vested  in  the  commonwealth. 

What  is  this  principle  of  equity,  which  is  to  overturn  the 
great  and  leading  doctrine,  in  regard  to  wills,  that  they  shall 
be  expounded  and  carried  into  effect  in  that  way  which  will 
best  affect  the  intentions  of  the  testator  ;  and  which,  to  enable 
the  commonwealth  to  claim  in  this  case,  must  also  proceed  on 
the  supposition  that  that  which  ought  not  to  be  done,  and 
which,  in  this  case,  cannot  now  be  done,  has  been  done. 

In  the  case  of  Fletcher  v.  Jshburncr,(a)  and  various  other  («)l  Bro.  Ck. 
eases,  (6)  it  is  said,  that  nothing  was  better  established  than  ^)  See  TreUm- 
this  principle,  that  money  directed  to  be  employed  in  the  pur-  "j^yE00^  2 
chase  of  land,  and  land  directed  to  be  sold  and  turned  into  mo- 
ney, are  to  be  considered  as  that  species  of  property  into  which 
they  are  directed  to  be  converted  ;  and  this,  in  whatever  man- 
ner the  direction  is  given;  whether  by  will,  by  contract,  mar" 
riage  article,  or  otherwise.     The  owner  of  the  fund  may  make 
laod  money,  or  money  land.     The  cases  establish  this  rule 
universally*    If  any  difficulty  has  arisen,  it  has  arisen  from 

vol.  ▼.  li 
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March,     special  circumstances,  as  io  cases  where  lands  have  been  di- 

reeled  to  be  sold,  and  some  part  of  the  disposition  has  failed, 

The  common-  so  thai  something  has  resulted  to  the  heir  at  law.    It  is,  also,  an 

wealth       established  principle,  that,  if  the  party  having  such  fund  dies, 

Martini  ex*  it  will  go  to  bis  real  or  personal  representatives,  as  money  or 

SJSiT1     ,and*  accord'DS  aB  nc  himself  would  have  taken  it ;  (a)  but  this 

(a)Fonbl  book  m^e  °f  considering  money  as  land,  or  land  as  money,  will  net 

I,  ch.  e,  sect.  9,  apply  if  the  special  purpose  for  which  the  conversion  is  to  be 

notes  (Hand  .     „  .,         ,        .  ,     .,.    ,        ~  >* 

{v> ;  Walker  v.  made  fail ;  netther  does  U  apply  tf  the  effect  would  operate  an  e$- 
jr'nvm  -2 and'  <***•  (*)  Al1  ,his  Procee<ls  on  tne  Principle  that  equity  looks 
Doughty  v.  upon  things  agreed  to  be  done,  as  actually  performed ;  (<?)  but  it 
Wms.  320.  is  to  be  remarked,  that  nothing  is  looked  upon  in  equity  as 
*£L  1«iSn*':   done,  but  what  ought  to  be  done ;  nor  will  equity  consider 

422 ;  2  Fes.  jr.  °  , 

170.  things  in  that  light  in  favour  of  every  body,  but  only  for  those 

wrtJuT"'419' who  had  a  "Sht  t0  firav  il  miSnt  **  doae.(d)  These  I  under- 
go l  Wm.BL    stand  to  be  the  general  and  established  doctrines.     A  farther 
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rule  in  equity  has  been  also  adopted,  and  engrafted  on  these, 
and  which  was  intended  to  promote  the  benefit  and  conve- 
nience of  the  cestui  que  trust;  which  is  this  .—that,  where  mo- 
ney is  directed  to  be  turned  into  land,  or  vice  versa,  the  person 
entitled  to  it  may  elect  in  which  way  he  will  take  it,  as  money, 
U)  Bradish  v.  or  land  ;(e)  and  very  slight  evidence  of  bis  intention,  by  acts 
Earhm  v.      'done,  will  be  sufficient ;(/)  and  when  be  has  once  signified  that 
Saunders,  ibid,  intention,  he  is  bound  by  it.    An  infant,  however,  cannot  elect ; 
(jn  Walker  v.  or,  where  an  estate  is  directed  to  be  sold,  and  the  money  divid- 
Xwme2    u.jr.  e(j  amonggt  geveral   person?,  none  has  a  right  to  say  that  any 
(g)  Jekroyd  v.  part  shall  not  be  so!d.(g-)     So,  too,  where  it  appears  to  have 
Ch.  Rep! 500.    been  the  intention  that  a  sale  or  purchase,  as  the  case  may  be, 
must  take  place  at  all  events,  there  a  court  of  equity,  whose  busi- 
ness it  is  to  aid  the  intent  of  the  party,  will  not  permit  the  cha- 
racter thus  impressed  on  the  property  to  be  changed  by  elec- 
$$•%      tioo.(fc) 

Wins.' 470;  It  is  contended,  on  the  part  of  the  common  wealth,  in  this 

Um^iMd€z\T'  ca9e'  *nat  tnc  'eSa'ee8»  according  to  these  principles,  had  a  right 
Doughty  v.       to  unite  in  electing  to  bold  this  land,  as  real  estate ;  and  thfr 
Trehwney  v.  '  ^eiT  capacity  to  do  so,  although  they  have  made  no  such  elec- 
Bwthy'lAtk.    tion,  makes  the  will  operate  as  a  conveyance  to  them  of  an 
equitable  title  to  real  estate,  which,  as  aliens,  they  are  incapa- 
ble of  holding,  ami  in  consequence  of  which,  the  commonwealth 
takes  the  trust.     And,  though  a  sale  has  actually  taken  place 


In  the  40/4  Year  of  the  Commonwealth.  128 

in  this  case,  and  the  land  is  converted  into  money,  yet  that  cir-      Maech, 
Constance  will  not  vary  the  rights  of  the  commonwealth.  .^-L^L, 
And  the  case  of  Roper  v.  RadcHffe,  is  mainly  relied  on  to  esta-  Tbe  common. 
btfsh  this  pretension.  ■»  wealth 

That  case  was  decided  on  the  British  statute  which  disables  Martin's  «e- 
papfsts  from  purchasing  lands,  and  which  declares  that  all  and  ^°fj^d 
singular  estates,  terms,  and  any  ether  interests  or  profits  whatso- 
soever,  out  of  lands,  to  be  made,  suffered  or  done  to,  or  for  the 
use  or  behoof  of  any  such  person  or  persons,  or  upon  any  trust  or 
confidence,  mediately  or  immediately,  to  or  for  the  benefit  or  re- 
litf  of  any  such  person,  shall  be  utterly  void,  &c. 

John  Roper,  having  lands  in  fee,  conveyed  them  by  deed  to 
William  Constable,  and  others,  in  trust  to  sell,  and,  out  of  the 
purchase  money,  and  rents  'till  sale,  to  pay  off  certain  debts 
and  incumbrances,  and  the  overplus  to  be  paid  as  the  said  Ro- 
per, by  any  attested  writing,  or  by  will,  should  appoint  Roper 
then  had  an  interest  in  this  land  still  left  in  him,  which,  had  he 
died  intestate,  or  without  making  any  appointment  thereof  by 
deed,  wonld  have  descended  to  his  heir  at  law  as  a  resulting 
trust ;  as  a  real  trust  interest  descendible*  He,  however,  made 
a  will,  by  which,  after  reciting  the  deed  and  the  power  in  him 
over  the  surplus,  he  bequeaths  several  pecuniary  legacies,  and 
the  residue  of  all  his  real  and  personal  estate  he  gave  to  W&~ 
Ham  Constable  and  Thomas  RadcHffe,  who  were  papists.  They 
bring  their  bill  against  Edward  Roper,  the  heir  at  law  of  John 
Roper,  the  testator,  and  the  trustees,  to  have  the  trust  estate 
sold,  &c.  Edmard  Roper,  the  defendant,  contended  that,  as  heir 
at  law,  he  was  entitled,  Raddiffe  and  Constable  being  papists, 
and  incapable  of  purchasing  ;  and  that  the  devise  was  there- 
fore void.  The  lord  chancellor,  assisted  by  other  judges,  de- 
cided that  the  devise  of  the  surplus,  after  debts  and  legacies, 
was  good,  notwithstanding  the  act ;  the  surplus  money  being 
a  personal  interest  in  them,  and  not  made  void,  either  by  the 
words  or  iotention  of  the  statute.  Roper  appealed  to  the  house 
'*f  lords,  where  the  decree  was  reversed  principally  for  the 
reason  that,  if  the  devise  of  the  residue  to  the  plaintiffs  was  good, 
they  would  in  equity,  be  entitled  to  pay  off  the  debts  and  le- 
gacies, and,  when  that  was  done,  keep  the  estate,  which  would 
be  a  means  of  evading  the  statute,  and  enabling  a  papist  to 
take  an  estate  contrary  to  the  intention  of  it.  (a)    It  will  be  (<0  5  Bac.  278. 
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found  by  a  full  examination  of  tbit  ease,  and  of  tbe  reasoning 
of  tbe  lord  chief  justice  Parker,  (whose  opinion  is  the  only 
one  given  at  large,)  as  reported  in  9  Mod.  181.,  that  tbe  strong 
and  comprehensive  words  of  tbe  statute  had  great  weight ; 
"  all  estates,  terms*  and  any  other  interest  or  profit  whatever 
"out  of  lands?  &c— And,  the  lands  not  having  been  the* 
turned  into  money,  the  question  now  is,  saya  he,  whether  this 
trust,  this  right  to  the  surplus,  be  within  tbe  act ;  that  is,  whe- 
ther it  be  an  hereditament,  estate,  or  any  interest  or  profit 
whatever  out  of  land.  He  proceeds  to  say,  had  this  even  not 
been  a  surplus,  but  a  certain  sum  appointed  to  be  paid  out  of 
these  lands,  it  would  have  been  an  interest  and  profit  out  of 
land,  and  so  dearly  witbin  the  act  Such  an  interest  as  this 
latter,  though,  it  is  admitted  would  pass  to  an  alien,  and  now, 
by  late  opinions,  would  go  also  to  a  papist.  But  he  proceeds* 
farther,  to  say,  that  this  residue,  remaining  in  John  Roper,  was 
so  vested  in  him  by  the  deed,  as  not  only  to  be  an  interest  and 
profit  out  of  land,  but  such  an  one  as  was  an  hereditament  and 
descendible  to  his  heirs,  it  being  expressly  reserved  to  him  and 
bis  heirs,  and  would  clearly  go  to  Edward  Roper,  the  beir  at 
law,  if  the  will  was  out  of  the  way  ;  that  it  is  a  resulting  trust 
in  the  heir,  and,  if  not  devised  away,  would  have  been  assets 
by  descent  in  his  hands ;  and  that  a  devise  of  all  bis  personal 
estate  would  not  have  passed  this  interest ;  but  that  it  passes 
to  the  plaintiffs,  if  the  devise  is  not  void,  as  the  residue  of  his 
real  estate,  in  which  case  tbey  would  take  a  trust  in  the  land, 
1st,  as  it  was  in  John  Roper,  and  2d,  as  it  would  have  been 
in  his  heir :  and  therefore  it  was,  1st,  an  hereditament;  and  2d, 
a  descendible  trust  in  land.  He  then  goes  on  to  refute  the  ar- 
guments as  to  its  being  a  descendible  interest,  and  admitting  it 
was  not,  which  he  denies,  he  still  urges  that  it  would  be  within 
the  act ;  otherwise,  it  might  be  evaded  :  and  I  understand  his 
opinion  on  this  point,  to  be  substantially  this,  that,  if  it  is  no 
purchase  against  the  act,  then  a  papist  who  can  hold  land  in 
any  way  not  prohibited  by  law,  would  take  an  interest  in  land, 
and  after  the  court  has  declared  the  trust  good  to  bim,  it  would 
be  too  late  to  dispute  with  him  about  tbe  management  of  what 
is  his  own. 

This  decision  is  considered  as  law,  in  England,  as  to  papists, 
merely  because  it  has  been  so  decided  by  the  highest  tribunal, 
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not  because  the  decision  it  satisfactory ;  bat  no  judge  is  dis-     March, 
posed  to  carry  the  doctrine  an  iota  farther.     If,  then,  there  is  a  yJ^L, 
manifest  difference  between  an  alien  and  a  papist,  as  to  their  Tfaecommoo- 
abilities  and  disabilities,  and  also  strong  points  of  difference  be-       wealth 
tween  that  case  and  the  present,  I  see  no  reason  why  this  de-  Martin't  «* 
cision  should  be  extended  so  as  to  embrace  the  controversy    *$££££ 
before  as. 

In  the  first  place,  then,  there  is  this  distinction  between  a 
papist  and  aliens.  The  former  is  a  subject,  and  can  hold  lands 
in  any  way  not  prohibited  by  law.  He  can  transmit  them, 
forfeit  them  by  treason,  Sic. ;  and  if  a  devise  of  this  kind  to 
him  is  not  void,  he  would  come  into  a  court  of  chancery  to  be 
permitted  there  to  hold  tbem  by  election,  and  so  the  policy  of 
the  statute  might  be  evaded,  as  the  mortmain  acts  had  been 
evaded  by  suits  and  covinous  recoveries,  which  the  courts,  pre- 
suming all  recoveries  just  and  lawful,  would  not  construe 
within  the  law,  and  so  the  statute  was  evaded. 

A  devise,  though  to  an  alien  is  not  void.  The  common- 
wealth does  not  come  here  on  that  ground.  His  election,  if 
lie  could  make  one,  to  hold  them  as  land,  would,  ipso  f actio*  con- 
vert the  bequest  into  land,  which  be  then  could  not  hold,  (as  < 
the  papist  could,  if  the  devise  was  not  void,)  but  he  would  then 
take  for  the  commonwealth,  as  he  would  were  be  voluntarily 
to  lay  out  bis  money  in  a  purchase  of  land.  The  election  of 
of  the  papist  to  hold  as  land  will  not  give  it  to  the  heir  at  law, 
because  that  would  be  to  make  the  devise  enure,  in  a  certain 
event,  to  him.  The  devise  is  either  void,  or  not  If  not,  and 
the  court  so  decides,  it  may  then  be  too  late  to  say  to  the  pa- 
pist, you  shall  not  use  as  you  please  what  is  your  own. 

There  is  also  a  striking  difference  between  these  cases.  In 
the  case  before  us,  the  land  has  actually  been  converted  into 
money,  and  that  money  alone  is  the  subject  of  controversy. 
Now,  if  lands  are  charged  with  the  payment  of  monies  and 
more  than  enough  happens  to  be  sold,  there  is  no  head  of 
equity,  as  between  the  heir  and  personal  representative,  to 
consider  this  surplus  of  money  as  land,  in  which  condition  it 
ought  to  have  remained,  but  they  must  take  their  rights  as 
they  find  them.  Why  should  not  this  principle  also  apply  to 
the  commonwealth  ?  In  this  case  too  there  is  no  resulting  trust 
in  these  alien  legatees,  or  descendible  trust  interest    Had 
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Maecb,  they,  or  either  of  them  died,  the  day  after  the  death  of  the  tes- 
tator,  the  bequest  would  have  gone  to  the  personal  representa- 
tive, not  to  the  heir  at  law  of  such  deceased  party.  Had  they 
all  been  dead  at  the  death  of  Martin,  the  legacies  having 
Martin*!  en-  lapsed,  then,  indeed,  there  would  have  been  a  resulting  trust, 
descending  on  the  heir  of  Martin,  as  to  this  residuum ;  but 
these  parties  clearly  took  a  personal  interest,  and  which  would 
have  gone  to  their  personal  representatives. 

This  case  of  Roper  v.  Raddiffe  came  under  consideration  in 
the  case  of  Foone  v.  Blount,  Cowp.  467.  Lord  Mansfield  says, 
concerning  it,  that, "  being  a  decision  of  (he  house  of  lords,  we 
44  must  be  bound  by  it ;  though  the  judgment  was  against  great 
"  opinions,  and  not  with  the  approbation  of  the  bar;  and, 
"  though  it  must  govern  parallel  cases,  yet,  being  so  little  satk- 
"  factory,  it  ought  not  to  be  carried  farther.  The  argument  of 
"  lord  chief  justice  Parker,  (he  says,)  is  very  able,  but  not  con- 
"  viocing  to  him.  He  says,  if  such  devise  is  not  within  the 
"  acts,  the  devisee  might  make  his  election  to  pay  off  ike  debts 
"  and  keep  the  land,  by  which  means  the  statute  would  he  evaded  F 
«  but  the  defect  of  the  argument  lies  here,  and  the  objection 
"  may  be  answered  thus : — no ;— a  Roman  catholic  shall  not 
"  make  his  election ;  because  there  is  a  law  which  says  that* 
"  being  a  papist,  be  shall  not  take  the  land."  "  Something  of 
u  this  kind,"  he  observes,  "  was  said  in  Bones  v.  Lord  Shrews- 
(a)  5  Bro.  Pari "  bury  "(a)  So  he  says, u  in  the  common  cases,  where  money 
"""'  "  is  given  to  a  charity  to  be  laid  out  in  land,  or  government 

"  security,  though  a  common  person  may,  in  a  like  case,  elect 
**  to  take  the  land,  the  charity  cannot ;  beeause  it  is  unlawful 
"  and  therefore,  though  the  election  be  given,  yet,  one  alter* 
"  native  being  lawfol,  and  the  other  not,  a  court  of  equity  says, 
"  you  shall  do  that  which  is  lawful."  If,  however,  chief  justice 
Parker  is  right  in  saying  it  will  be  too  late,  after  declaring  the 
devise  good,  to  say,  in  case  of  a  papist  who  could  not  forfeit  it 
by  such  act  of  election,  that  be  shall  not  elect,  yet  the  case  » 
different  as  to  an  alien.  If  his  act  of  election  would,  ipso  facto  y 
forfeit  his  estate,  ought  a  court  of  equity  to  permit  such  act  to 
be  done,  unless,  indeed,  they  were  fully  satisfied  that  the  party 
was  in  his  jight  senses,  and  was  fully  advised  of  the  conse- 
quences of  such  his  act ;  as,  prima  facie,  it  would  be  the  act  of 
a  lunatic,  against  which  that  court  ought  to  guard  him  ?    In 
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this  point  of  view,  I  think  an  alien  ought  not  to  be  considered      Mabos, 
as  baring  an  election.     The  election  given  to  a  citizen  is       YSlfta 
adopted  on  the  principle  of  extending  a  substantial  benefit  to  Tbe  eommBB. 
Mm : — why  will  equit j  suppose  this  power  in  an  alien,  not  as       wealth 
a  benefit  to  bias,  but  merely  for  the  purpose  of  forfeiting  his  Martini  «t- 
estate;  and  that,  too,  without  even  giving  bim  the  election  to     ?t?tM>d 
take  it  in  the  way  be  can,— as  money,  not  land  ?  Why  throw 
this  power  upon  bim,  if  he  has  no  right  to  exercise  it  for  bk 
benefit  ?  It  is  no  power  of  election,  if  he  can  elect  but    one 
way.    If  a  citizen  dies,  leaving  no  heirs  but  aliens,  tbe  law 
does  not  throw  the  inheritance  on  them,  in  order  that  the 
commonwealth  may  take  it  from  them ;  because  the  law  will 
do  nothing  in  vain.     The  commonwealth,  in  that  case,  takes, 
a*  though  these  heirs  were  not  in  being.     Why  then  shall 
equity  do  so  vain  a  thing,  as  to  convert  an  useful  principle  of 
equity,  as  ccstuy  que  trusts  generally,  into  an  engine  of  destruc- 
tion as  to  aHen  cestui/  que  trusts,  by  supposing  an  election  in 
them,  which  they  are  not  permitted  to  exercise  ?  If  they  are 
supposed  to  have  the  right  of  election,  surely  they  ought  to  be 
permitted  to  elect  at  their  peril ;  and,  if  so,  the  election  in  this 
case  is  past,  as  the  lands  have  been  sold,  and  the  only  question 
is  about  the  money. 

It  is  said,  this  right  of  election  has  become  a  rule  of  proper- 
ty ;  but  1  rather  consider  it  a  rule  of  equity,  not  affecting  the 
nature  of  the  estate,  but  founded  in  the  convenience  of  the  par- 
ties* Why  encounter  tbe  expense  and  trouble  of  a  sate,  and 
oblige  the  ccstuy  que  trust,  if  he  wishes  to  hold  the  land,  to 
purchase  it  in  ?  It  was  to  avoid  this  circuity  that  courts  of 
equity  permitted  him  at  once,  to  elect  to  hold  it  as  land,  on 
paying  off  the  charges  upon  it.  If  it  is  a  rule  of  property, 
though,  I  apprehend  it  ought  to  fix  the  character  of  tbe  estate 
from  the  death  of  the  testator.  But  ao  infant,  ccstuy  que  trust 
cannot  elect,  or,  if  he  does,  his  election  is  void,  and  tbe  pro- 
perty goes,  as  land  or  money,  according  to  the  stamp  which  is 
placed  upon  it  by  tbe  will  or  agreement.  It  remains  personal 
in  this  case,  until  the  time  of  election.  Suppose  a  legatee  of 
this  kind  had  died  intestate,  the  day  after  the  testator,  leaving 
a  husband,  and  a  child  or  children.  Tbe  husband,  as  her  per- 
sonal representative,  would  take  this  bequest  as  personalty  ; 
but,  having  thus  acquired  a  right  to  the  money,  he  then  comes 
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in  and  electa  to  pay  debts,  &c.  and  keep  the  land ;  and,  if  there 
it  no  objection  to  him  at  an  alien,  I  tee  no  reason  why  he 
should  not  be  permitted  to  do  to :— it  then,  and  not  'till  then% 
becomes  land,  and  that  after  having  patted,  in  the  first  instance, 
at  personalty.  But,  suppose  money  it  directed  to  be  laid  out 
in  land,  in  Virginia  generally,  or  in  a  particular  tract,  and  de- 
vised to  an  alien.  This,  in  case  of  a  citizen,  before  election 
to  take  it  at  money,  would  be  a  real  trust  interest  descendible 
to  his  heirs.  Would  a  court  of  equity  restrain  the  alien  from 
electing  to  take  this  as  money,  or  compel  the  trustee,  notwith- 
standing such  election,  to  lay  it  out  in  land,  so  that  the  com- 
monwealth might  take  it  ?  Or  would  she  take  the  money  at 
land  ?  According  to  the  principles  of  the  case  of  Walker  v. 
Denne,  2  Fcsey^jr.  170,  I  think  a  court  of  equity  would  not  be 
justified  in  doing  so,  or  in  giving  the  money  to  the  common- 
wealth; indeed,  the  rule  which  1  have  above  referred  to,  taya 
that  this  shall  not  be  considered  as  land,  if  that  would  operate 
(a)  1  AwW.  422.  an  etcheat.(a)  Why  then  will  it  convert  a  mere  personal  trust 
^'  interest  into  land,  for  the  benefit  of  the  commonwealth,  and 

make  it  that  which  it  was  not  originally,  merely  for  the  pur- 
pose of  escheating  it  ? 

In  the  case  of  Hart  v.  Knot,  Camp.  43,  the  testator  devised 
as  follows : — u  In  case  my  personal  estate  thall  not  be  sufficient 
"  to  pay  all  my  debts,  legacies,  &e.  1  hereby  give  to  M.  K.  and 
"  W.  R.  and  their  heirs,  all  my  lands  and  estates  at  Alder- 
u  church,  upon  trust  to  sell  the  tame,  &c.  and  the  money  aris- 
"  ing  to  go  and  be  applied  towards  making  good  any  tuch  defi- 
"  ciency ;"  and,  after  subjecting  lands  in  reversion  to  the  same 
purpose  should  the  lands  so  devised  also  prove  deficient,  he 
concludes ;  "  and,  lastly,  all  the  rest  and  residue  of  my  real  and 
"  personal  estate  whatever,  1  give  to  my  wife,  and  her  heirs," 
Ac. 

All  the  debts  and  legacies  were  paid  out  of  the  personal  es- 
tate ;  and  so  no  occasion  to  call  in  the  land.  The  question 
was  whether  Hart  the  beir  at  law  was  entitled  to  recover  the 
land  at  Alderchurch  from  the  widow. 

It  was  contended  he  was,  because  the  testator  did  not  intend 
to  comprise  these  lands  in  the  residuary  clause,  they  being  de- 
vised to  the  trustees. 
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Lord  Mansfield  says ;  "  There  are  two  lights  in  which  it      Makck, 
*  may  be  considered.     First,  whether,  in  the  event  which  bap-  ^JO^L, 
44  peeed,  there  is  any  devise  of  the  premises  1  If  not,  they  go,  The  comin0Bp 
"  by  the  residuary   clause,  to  the  widow."     And  he  was  of       wealth 
opinion,  "  they  were  not  devised  to  the  trustees,  for  the  testator  Martin's  e»» 
44  says,  m  case  my  personal  estate  is  deficient,  then  I  devise,     "fffr^* 
"  &e.     But  his  personal  estate  was  more  than  sufficient ;  there* 
"  fore,  he  did  not  devise."    "  Secondly,  he  supposes  the  per- 
M  sonal  estate  a  little  deficient,  in  which  case,  be  says,  the  de- 
44  vise  would  have  taken  effect,  and  then  there  would  have 
44  been  a  resulting  trust  for  some  body,  and,  if  the  trustees  bad 
44  paid   this  charge,  they  would  have  become  trustees  for  the 
44  person  entitled  to  the  surplus ;  and  he  admits  that,  if  that 
44  person  was  the  heir  at  law,  the  mere  legal  estate  in  the  trus- 
44  tees,  for  his  benefit  should  not  be  set  up  by  the  widow  against 
44  him ;"  and  so  he  would  be  entitled  to  recover.     "  But  whe- 
44  ther  he  should  be  considered  the  cestui/  que  trustf  or  not,  turns 
c<  singly  on  the  construction  of  the  will.     It  is  a  trust  original- 
44  ly,  and,  in  substance,  a  charge  on  land,  which  is  devised, 
u  subject  to  raise  by  sale  or  mortgage  as  much  money  as  may 
44  be  wanted.     It  is  therefore,  in  substance  and  equity,  a  devise 
44  of  a  charge  upon  the  estate,  which  may  be  discharged  by  pay- 
44  ment  of  the  incumbrance,  or,  if  not  wanted,  will  rest  in  the 
44  siime  state  as  if  it  had  not  been  made  subject  to  such  incum- 
44  brance ;  and  the  words, (  all  the  rest  of  the  land?  necessarily 
"  make  it  come  within  the  residuary  clause.     If  it  had  been 
04  sold,  the  residue  of  the  money  must  go  to  the  person  to  whom, 
44  under  the  residuary  clause,  the  land  itself  was  to  go,  subject 
"  to  such  payment ;  therefore  in  either  case  the  widow  was 
"  entitled." 

The  real  case  decided,  then,  was  that  the  residuary  devisee 
took  this  land; — the  devise  to  the  trustees,  under  the  event 
which  happened,  never  having  taken  effect  in  them.  The 
case  supposed  though,  and  which  might  have  happened,  to 
wit,  there  beiog  a  balance  of  debts  and  legacies  to  pay,  lord 
Mdnsfield  says  would  turn  on  the  construction  of  the  will,  ac- 
cording to  which  he  says  he  would  have  considered  it  a  devise 
of  the  land  to  her  charged  with  this  balance. 

If  this  is  to  be  considered  a  decision  on  the  doctrine  of  elec- 
tions, and  to  extend  beyond  that  case,  (which  was  a  real  trust 
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March,     descendible  to  the  heir  a»  a  resulting  trust,  or  going  to  the  resi- 
v^5^*      duary  devisee  as  land,)  to  the  case  of  the  will  before  us;  it 
The  common   would  result  in  this;  that,  whenever  lands  are  devised  to  exe- 
weaith       cutors  or  trustees  to  be  sold,  the  legatee  of  the  residuum  shall 
M*rtio;i  eie-  be  considered  a  devisee  of  the  land  itself  before  election,  and 
^ewL**.d    immediately  on  the  death  of  the  testator,  and  in  case  of  the 
infancy,  or  on  the  death  of  such  legatee,  before  election,  it 
would  descend  as  land,  which  would  be  contrary  to  all  the  au- 
thorities above  referred  to:  for  if,  before  election,  it  is  an 
equitable  interest  in  the  fee  simple,  then,  on  the  death  of  the 
legatee  without  any  act  of  election,  it  would  go  to  his  real  re- 
presentative;  but  all  the  authorities  are  against  this :— it  wHi 
only  go  to  the  real  representative  in  consequence  of  some  act 
evincing  an  election  to  take  it  as  land.    But,  farther,  if  it 
should  be  considered  as  extending  to  these  cases,  and  convert- 
ing  them  into  devises  of  land,  it  would  also  seem  to  follow 
that,  the  aliens  taking  land  by  this  devise,  the  commonwealth 
ought  to  have  pursued  her  usual  remedy  by  office  of  escheat  at 
law,  and  should  not  have  come  into  equity.    This  broad  doc* 
trine,  therefore,  I  do  not  consider  tenable. 

According  to  the  general  rule,  an  election  exists ;  but  a  ge- 
neral rale,  to  he  good,  must  have  exceptions  :  thb  one  has  its 
exceptions :  an  infant  cannot  elect.  So,  if  there  are  several 
legatees  of  a  surplus,  as  in  this  case,  no  one  can  elect :  he  can 
only  procure  the  others  to  join  him  in  the  elecfion ;  and  if 
that  cannot  be  procured,  he  has  no  election,  even  if  a  citizen ; 
so  that,  before  this  sale,  no  one  of  these  parties  had  an  absolute 
right  to  elect  Why  not  say  too,  that  an  alien  legatee  shall 
not  be  considered  as  having  an  election  ?  To  deny  to  him  this 
right  of  election  would  be  to  support  the  principle  of  the  rule 
which  was  adopted  for  the  benefit  of  the  cestuy  que  trust :  for, 
if  to  suppose  the  election  in  him  is  to  defeat  a  bequest  in  his 
favour,  and  contravene  the  intention  of  the  testator,  and  in  fact 
contravene  the  principles  of  the  rule  itself,  why  make  such 
supposition  ? 

Before  the  doctrine  of  election  was  acted  upon  by  the  chan- 
cery courts,  the  course,  1  presume,  was  for  the  trustee  to  saH, 
and  cestuy  que  trust,  if  he  wanted  the  land,  to  purchase,  pay 
the  other  incumbrances,  and  bold  it  in  lieu  of  -the  residue  of 
the  purchase  money.    Bad  an  alien  cestuy  que  trust  purchased. 
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he  Would  have  taken  for  the  crown,  and,  knowing  this,  he     March, 
would  not  interfere,  but  claim  the  residue  as  money.    But,  *^!ZL, 
when  this  principle  was  first  acted  upon,  let  us  suppose  three  The  commoo. 
cases  before  the  court ;  that  of  a  subject  claiming  to  elect;  that       wc*llh 
of  a  papist  claiming  the  execution  of  the  trust  repelled  by  the  Martin's  exe- 
heir,  who  contends  that  this  principle  avoids  the  devise;  and     ^^^ 
the  case  of  the  crown  demanding  an  execution  of  the  trust  in 
favour  of  an  alien  to  be  made  in  its  favour :  what  course  would 
the  conscience  of  a  court  of  equity  pursue  ? 

The  court,  thus  circumstanced,  may  be  supposed  to  say ; 
as  to  the  subject,  this  may  be  a  beneficial  rule  of  equity,  and 
ought  to  be  adopted  as  a  general  rule ;  but  we  must  see  how  it 
jtf  to  operate  on  these  other  cases.  This  principle,  it  is  true, 
baa  always  existed  in  the  nature  and  propriety  of  things ;  but 
its  propriety,  as  applicable  to  the  nature  of  things,  may  not 
adroit  of  its  being  an  universal  rule.  At  present,  and  accord- 
ing to  the  rule  as  hitherto  understood,  the  papist  and  the  alien 
can  take  this  as  money :  shall  we  adopt  the  rule  generally,  so 
as  to  consider  them  as  purchasers  of  an  interest  in  or  equitable 
title  to  real  estate  ?  Or  shall  we  say,  that  this  rule,  which  is 
founded  on  the  convenience  and  interest  of  the  ccstuy  que  trust* 
shall  not  extend  to  them  ?  If  these  cases  were  now  for  the  first 
time  to  be  decided,  the  interest  of  the  papist,  even  in  the  case 
of  a  real  trust  descendible,  would  be  protected  on  this  ground, 
as  appears  by  what  is  said,  in  recent  adjudications,  of  the  case 
of  Roper  v.  Raddiffe;  and  had  such  decision  taken  place,  it 
would  have  been  an  authority  directly  in  favour  of  an  otfm, 
-who,  a  fortiori,  ought  not  to  be  permitted  to  elect;  whilst,  at 
the  same  time,  it  would  in  no  manner  conflict  with  the  deci- 
sions which,  it  is  said,  establish  an  interest  in  lands  where 
the  election  exists,  as,  without  such  right  of  election,  it  is  ad- 
mitted no  interest  would  exist.  But  say,  that,  as  to  the 
papist,  the  court  at  that  day  were  divided;  some  judges  think. 
fog  that  he  ought  to  be  protected  by  denying  him  the  right  to 
elect,  others  thinking  that,  as  he  is  a  subject,  and  capable  of 
hording  lands  in  any  way  not  prohibited  by  positive  law,  he 
might  lay  hold  of  this  principle  to  evade  the  statute,  for  if  the 
devise  is  not  declared  void,  his  posterior  act  of  election  wiH 
sot  make  it  so ;  yet,  as  that  was  not  the  case  as  it  respected  an 
alien,  whose  election,  when  evinced  by  any  slight  act,  as  inter- 
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March,      fering  with  tenants,  taking  possession  of  the  land,  <fcc.,  would 
v^^s^-^,  ipso  facto  forfeit  bis  estate,  it  would  be  time  enough  for  the 
The  common-  crown  to  claim  when  such  election  was  made :  or,  (what  I 
wraith       think  would  be  the  more  liberal  and  reasonable  ground  of  de- 
Mtrtin'f  ex©,  cision  as  to  him,)  the  court  might  well  say  that,  as  the  devise 
^eStS?     or  D€Cluef,t  *8  >n  «°  event  to  be  declared  void,  we  will  not  sup- 
pose him  to  have  an  election  to  take  What  he  cannot  hold, 
as  such  supposition  would  contravene  the  very  principle  on 
which  we  are  about  to  establish  the  rule,  and  is  not  forced 
upon  us  by  the  consideration  that  he  may  lay  hold  of  it  so  as 
to  evade  the  law  imposing  a   disability  on  him  to  hold:  her 
therefore  will  form  a  proper  exception  to  the  rule. 

We  might  well  doubt  as  to  the  propriety  of  the  decision  in 
the  case  of  the  papist,  as  applying  the  rule  in  a  hard  and  un- 
reasonable way  as  to  him,  but  not  as  to  the  alien;  there  being 
a  clear  difference  between  the  two  cases;  "  and  judges,  (says 
(a)  AmbLU.  "  lord  Hobarl,)(a)  ought  to  be  astuti  in  finding  out  reasonable 
"  distinctions  to  unreasonable  rules."  But  why  should  we  car- 
ry the  case  of  Roper  v.  Radcliffc  beyond  the  very  point  then 
decided,  when  it  is  admitted  that  the  bigotry  of  the  day  carried 
the  judges  too  far  even  as  to  papists  ?  That  was  the  case  of  a 
real  descendible  trust  interest,  and  admitted  by  lord  chief  jus* , 
tice  Pratt  to  be  much  stronger  than  the  case  of  a  personal  trust 
interest  which  this  is  ?  His  dicta  and  reasoning  as  to  a  certain 
sum  to  be  raised  by  the  sale  of  land  have  been  since  over- 
ruled ;  and  why  ought  his  reasoning  and  dicta  as  to  persona} 
trusts  to  prevail  ?  The  policy  of  the  state  gives  encouragement 
to  aliens,  who  are  permitted  to  purchase  land  warrants  and  sur- 
vey lands,  and  are  allowed  two  years  either  to  become  citizens, 
or  to  transfer  the  surveys.  This  boon  is  held  out  by  the  State 
to  tempt  foreigners  to  fill  up  our  wilderness. 

I  have  heard  of  no  case  within  this  commonwealth,  or  in 
any  of  the  other  States,  of  an  escheat  of  a  lease  for  years  to 
an  alien  of  arable  land  for  cultivation,  although  I  believe  such 
leases  are  not  unfrequent.  Whether  the  courts  would  consider 
the  common  law  of  England,  a  country  surcharged  with  inhabi- 
tants, and  far  from  soliciting  emigrations  to  it,  as  applicable, 
in  this  respect,  to  one  remaining,  even  at  this  day,  principally 
in  forests,  every  where  soliciting  the  ax  of  the  labourer,  the 
plough  of  the  agriculturalist,  and  the  ingenuity  of  the  artisan, 
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or  would  restrain  these  and  like  privileges  to  land-jobbers  and     March* 
mercantile  adventurers, — characters, — to  say  the  least, — not       18,6# 
i»ore  useful  to  the  State, — may  perhaps  be  a  question  worthy  The  commoo- 
of  consideration,   should  the  commonwealth  ever  attempt  to       wealth 
throw  this  obstruction  in  the  way  of  the  improvement  of  our  Martin's  ess- 
soil  and  manufactures.  ^J1  aild 

Bat  the  greatest  interest  in  land  which,  I  apprehend,  it  can 
be  supposed  a  party,  whether  alien  or  citizen,  takes,  under  a 
bequest  of  this  kind,  before  election,  is  an  equitable  interest  in 
land,  of  so  slight  a  texture  that  it  can  be  defeated,  by  the  exe- 
cutor or  trustee,  at  any  moment,  without  even  the  notice  neces- 
sary to  a  tenant  at  will, — an  interest  not  in  possession,  the 
lee,  with  the  possession  and  right  of  possession,  being  in  others. 

Before  election,  as  is  above  observed,  his  interest  in  the  land 
Is  not  of  such  a  nature  as  to  pass  to  his  real  representative,  as 
it  would  do  after  election  made.  It  is  a  mere  power  to  make  it 
land,  or  let  it  remain  money ;  and,  if  he  dies  before  exercising 
this  power,  its  character  is  unchanged.  This  power,  however, 
if  it  has  been  considered,  either  at  law  or  in  equity,  as  giving 
any  interest  in  the  land  itself,  will  be  found,  I  believe,  to  have 
been  so  considered,  (the  case  of  the  papist  excepted,)  for  pur- 
poses beneficial  to  the  cestuy  que  trust,  and  in  no  case  for  the 
purpose  of  working  an  escheat,  or  for  any  other  purpose  inju- 
rious to  him.  The  nature  or  character  of  this  interest,  how- 
ever, appears  not  to  be  well  understood  or  defined.  It  cannot 
be  an  equitable  fee,  until  after  election.  It  is  not  a  lease  for 
years ;  otherwise  it  would  go  to  the  personal  representative  as 
a  chattel  real,  whereas  he  takes  it  as  money.  The  common- 
wealth, though,  does  not  ask  to  take  it  as  a  chattel  real,  but  as 
an  equitable  fee  in  the  hands  of  the  haeres  f actus,  who  it  is  al- 
leged cannot  hold  it.  But,  if  it  is  not  an  equitable  fee  in  bis 
hands,  but  merely  a  power  to  make  it  such,  and  which  power 
in  this  case  even  no  longer  exists,  why  will  the  court  make  it 
what  it  is  not,  for  the  purpose  of  working  a  forfeiture  ? 

Suppose  a  citizen  wishes  his  real  estate  sold  after  his  death, 
and  that  aliens  shall  have  the  money,  and,  for  that  purpose, 
devises  it  to  his  executors  to  be  sold,  and  gives  a  sum  certain, 
say  ten  times  the  estimated  value  of  the  property,  if  it  shall  sell 
for  so  much,  to  be  equally  divided  among  aliens,  and  then 
gives  the  residue  to  his  executors.    This  bequest  would  be 
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March,      good  on  its  face ;  but  would  it,  in  reality,  be  safer  for  die  com- 
181*'        mon  wealth  than  the  present  devise  ?  The  executors  in  the  cat* 

The  common-  "opposed  may  never  sell.     They  know  that  a  residuum  is  out 
wealth       of  the  question.     They  manage  the  estate,  therefore,  for  the 

Martin'f  cxe-  cestuy  que  trusts  ;  put  tenants  in  and  out  according  to  their  d»- 
"JjJJ?  aod  rections ;  and  a  thousand  acts  which  would  amount  to  an  elec- 
tion, and  forfeit  the  estate  in  the  present  case,  would  not  do  so 
in  that.  The  policy  of  the  law  might  be  evaded  in  a  case  of 
that  kind  more  easily  than  in  this ;  yet  that,  it  is  admitted, 
would  be  a  good  bequest  to  an  alien. 

The  case  then,  as  wefl  as  the  reasons  to  support  it,  most  be 
so  strong  as  uot  to  be  escaped  from,  before  I  can  consent  that 
this  shadow  of  a  shade  of  title  to  real  property  shall  defeat  a? 
bequest,  in  its  nature  personal,  until  some  deliberate  act  of  the 
legatee  shall  make  it  more  substantial.  Nor  do  I  see  any  dif- 
ficulty at  all,  either  as  it  respects  the  safety  of  the  State,  the 
justice  of  the  case,  or  the  authorities  relied  on  in  opposition,  in 
declaring  that  an  alien  has  no  right  of  election  in  such  cases. 
Let  him  purchase  in  the  estate  if  he  chooses  to  risk  the  conse- 
quences. Some  such  deliberate  act  alone,  I  think,  ought,  in 
this  case,  to  subject  him  to  the  penalty  arising  from  «•  that  pre- 
"  sumption  of  which  he  is  supposed  to  be  guilty ,w  (to  use  the 

(a)  2  Bl.  Com.  words  of  judge  Blackstone,)  (a)  "  in  attempting,  by  an  act  of 
"  his  own,  to  acquire  any  real  property ." 

But  there  is  another  case  of  disability  to  elect,  which 
it  appears  to  me  ought  surely  to  embrace  this  case ;  which  is 
that,  if  the  testator  intended  that  a  sale  should,  at  all  events, 
take  place,  there  is  no  election. 

This  intention  must  be  collected  from  the  will,  which,  1  ap- 
prehend, is  to  be  taken  in  connexion  with  the  situation  of  the 
testator,  the  nature  of  the  property  devised,  and  the  condition 

(6)  1  Wo*.  56.  of  the  objects  of  his  bounty,  (b)  The  testator  was  a  citizen  of 

tort  ^SkdUm.  tD'8  commonwealth,  possessed  large  real  estates  therein,  which 
was  the  great  object  of  the  devise  ;  and  the  legatees  were  his 
sisters,  and  aliens.  The  bill  admits  that  he  was  apprized  they 
could  not  take  this  estate  as  land  ;  and  that  be  took  advice* 
how  he  might  effectually  secure  it  to  them,  so  that  they  and 
not  the  commomveaUh  might  have  the  benefit  of  it.  If  though, 
they  could  only  take  it  as  money,  after  a  sale  made  by  his  exe- 
cutors, to  whom  he  devised  it  in  fee,  and  be  intended  they 
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should  take,  it  follows  that  1m  intended  a  sale  should  certainly     Maech, 
take  place.    Io  the  case  of  Bowes  v.  Lord  Shrewsbury,  (a)  do-  .JlfJjL, 
ticed  by  lord  Mansfield,  as  above  stated,  a  papist,  by  mar  The  Comma- 
riage  articles,  previous  to  the  disabling  acts,  covenanted  to       wealth 
lay  out  money  in  land  :  the  money  was  not  laid  oat  until  the  Martin's  exs- 
statate  was  made :— the  hnsband  outlived  the  wife  and  all  the     jfffc^f 
Children,  and  was  sole  survivor,  and  neither  by  deed,  will,  nor 
parol  declaration,  did  anything  to   vary  the  trust.      Lord  (a)  5  Bn.  Par L 
Shrewsbury,  as  his  next  of  kin,  took  administration.     Bowes,    "**' 144< 
as  his  heir,  claimed  and  filed  a  bill  to  have  the  benefit  of  the 
articles.     But,  as  the  statute  put  it  out  of  the  husband's  power 
to  make  it  land,  this  was  considered  equal  to  his  assent  that  it 
should  remain  money ;  and  the  bill  was  dismissed. 

It  would  swell  this  opinion,  already  much  too  long,  to  an 
improper  and  unnecessary  length,  to  notice  the  other  leading 
cases  referred  to  on  both  sides.  Suffice  it  to  say,  that  I  think 
them  all  reconcileable  to  the  great  principles  for  which  I 
contend  ;  to  wit,  that  the  disposition  of  the  testator's  property 
by  this  will  may  be  sustained  without  compromising  the  safety 
of  the  state  ;  and  that  it  is  the  duty  of  courts,  so  far  as  they 
can  consistently  with  that  safety,  and  the  rules  of  law,  to 
give  efficaey  to  such  dispositions  according  to  the  intent  of 
the  parties ;  having  no  right,  if  it  can  be  avoided*  to  thwart 
or  torn  aside  the  bounty  of  testators. 

There  is  one  ground  of  claim,  however,  to  wit,  the  devise 
of   rents,  whieh  must  be  noticed. 

This  clause  in  the  will  must  be  considered,  either  as  a  de- 
vise to  aliens  of  the  land  itself,  or  of  some  hereditament,  in 
fee,  or  for  life,  years,  or  at  will  of  the  executors ;  or  it  must 
be  considered  a  devise  of  the  lands  to  the  executors,  in  trust, 
to  hold  (he  land  itself,  or  some  hereditament,  for  aliens,  in  fee, 
for  life,  years,  or  at  will.  If  it  conveyed  the  fee  to  the  aliens, 
this  clause  would  defeat  the  previous  devise  of  the  fee  to  the 
executors  ;  but  the  whole  will  must  stand,  if  it  can.  In  that 
ease,  too,  the  commonwealth  would  have  no  business  in  a 
court  of  equity,  as  it  would  be  a  plain  case  of  a  devise  of  lands, 
or  hereditaments  escheatable  at  law.  But  the  commonwealth 
does  not  claim  the  land  itself  on  this  ground,  nor  does  she  say 
that  any  rents  had  accrued  before  the  sale,  so  as  to  claim  them 
now  in  a  court  of  equity,  on  the  ground  that,  the  sale  being 
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now  made,  she  is  deprived  of  her  legal  remedy  to  be  let  in- 
to the  enjoyment  of  the  land,  and  the  perception  of  the 
The  €oaimoo-  rents  ontl1  tne  8a'e*  M  an  hereditament  belonging  to  the  alien 
until  that  time.  The  bill  is  entirely  silent  on  this  subject,  and 
claims  only  to  have  the  trust  executed  for  the  commonwealth 
where  sales  have  not  been  made,  and  to  have  the  proceeds  of  those 
that  have  been  made  ;  admitting,  in  fact,  that  the  legal  title  did 
not  pass  to  the  aliens.  As  \q  the  latter,  1  think  the  will  can- 
not bear  the  construction,  that  it  was  intended  to  create  a  trust 
in  the  lands  themselves,  until  sale,  in  favour  of  the  aliens;  but 
if  it  was  so  intended,  still,  if  there  is  nothing  to  prevent  the 
aliens  taking  the  residuum  after  sale,  the  commonwealth,  I 
apprehend,  taking  this  trust  under  the  will,  could  only  claim 
the  rents  previous  to  the  sale,  not  the  whole  value  of  the 
lands  ;  for,  suppose  the  rents,  before  sale,  devised  to  aliens, 
and  the  surplus  of  sales  to  citizens,  the  commonwealth  could 
only  claim  the  part  devised  to  the  aliens,  as  an  hereditament 
which  they  could  not  hold ;  but  the  devise  of  the  surplus 
would  be  good. 

In  Co.  Lilt.  236  a.,  it  is  said  that,  where  a  man  devises  that 
his  executors  shall  sell  his  lands,  there  the  lands  descend  in 
the  mean  time  to  the  heir ;  and,  until  sale,  the  heir  may  enter 
and  take  the  profits ;  but  where  the  lands  are  devised  to  the 
executor  to  be  sold,  there  the  devise  taketh  away  the  descent, 
and  vesteth  the  estate  of  the  land  in*  the  executor,  and  he 
may  enjer  and  take  the  profits,  and  make  sale  according  to 
the  devise.  According  to  this  authority,  the  executors  had  a 
right  to  receive  tbe  rents  and  profits  until  the  sale,  and  then 
the  whole  value  of  the  estate,  whether  arising  from  rents  upon 
leases  made  by  them,  (which  may  be  considered  as  sales  for 
(a)  Trtffbrd  r. term  °*  years>)  (a)  or  fr°m  8a,es  made  of  tbe  fee,  is  first  charg- 
'  wi^iio  *' ec*  with  the  payment  of  debts,  legacies,  &c. ;  and  the  sur- 
plus, in  one  entire  sum,  is  then  given  to  the  sisters.  Had  they 
attempted  to  make  leases,  or  to  distrain,  they  might  have  been 
opposed  on  tbe  ground  that  they  had  nothing  in  the  tenement. 
Upon  the  whole,  therefore,  and  from  the  best  view  I  have 
been  able  to  take  of  the  case,  1  am  of  opinion  that  the  decree 
should  be  affirmed. 


Wm».  418. 
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Judge  Cabell.     By  the  will  of  Thomas  B.  Martin,  hb  alien      Ma*cb, 
sisters  Prances,  SyHtta  Martin,  and  Anne  Susanna  Martin  are  l^*!!l, 
made  residuary  legatees  of  the  surplus  (after  payment  of  debts  The  common- 
and  legacies) of  the  money  arising  from  the  sale  of  his  lands,       wealth 
which  be  devised  to  trustees  to  be  sold,  at  such  times,  in  such  M»rtm's  exe- 
parceta,  and  in  such  manner  as  they  might  deem  most  ad  van-    ^Jj^* 
tageous.     The  will  also  gives  to  hb  said  sisters  the  rents  and 
profits  which  might  accrue  before  the  sale. 

The  first  question  to  be  decided  is,  whether  the  Miss  Martins 
took  by  this  will  any  estate  in  the  lands  thereby  devised;  for, 
if  the  will  gave  them  no  estate  in  the  lands,  the  common- 
wealth's claim  to  the  money  arising  from  their  sale  can  have 
no  foundation. 

If  the  decisions  of  the  English  courts,  in  cases  parallel  to 
this 9  be  admitted  to  be  authority,  I  consider  this  a  very 
plain  question. 

In  the  great  case  of  Roper  v.  Radcliffe,  0  Mod.  167.,  it  wat 
expressly  decided  by  the  house  of  lords,  that  a  devise  like  that 
under  consideration  gives  to  the  residuary  legatee  an  equitable 
estate  in  the  lands  themselves.  In  that  case,  as  in  this,  it  was 
contended  for  the  legatees,  "  that  lands  devised  for  payment 
of  debts  and  legacies  are  to  be  deemed  as  money.91  But  to 
this  the  house  of  lords  answered  and  resolved,  "  that  though 
"  lands  devised  for  payment  of  debts  and  legacies  are  to  be 
"  deemed  as  money  so  far  as  there  are  debts  and  specific  lega- 
"  cies  to  be  paid,  yet  still  the  heir  at  law  has  an  interest  in 
"  such  lands,  by  a  resulting  trust,  so  far  as  they  are  of  value 
"  after  the  debts  and  legacies  are  paid  ;  and  the  heir  at  law 
u  may  properly  come  into  a  court  of  equity,  add  restrain  the 
"  vendor  from  selling  more  of  the  lands  than  what  are  neces- 
" sary  to  raise  money  sufficient  to  discharge  the  debts  and  le-  . 
"  gaciea,  and  to  enforce  the  decree  to  convey  the  residue  to 
*'  him  ;  which  residue  shall  not  be  deemed  as  money,  neither 
"  shall  it  go  to  the  executors  of  the  testator.  Nay,  the  heir  at 
"  law  in  such  case  may  properly  come  into  a  court  of  equity, 
"  and  offer  to  pay  all  the  debts  and  legacies,  and  pray  a  con- 
"  veyance  of  the  whole  estate  to  him  ;  for  the  devisee  is  only 
"  a  trustee  for  the  testator  to  pay  hb  debts  and  legacies.  This 
"  b  a  privilege  which  has  been  always  allowed  in  equity  to  a 
"  residuary  legatee  ;  for  if  be  come  into  court,  and  tender  what  ' 
vol.  v.  18 
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March,     «  will  be  sufficient  to  discharge  all  the  debts  and  legacies,  or 

^^^^-^   "  Pr*y  that  so  much  of  the  lands,  and  no  more,  may  be  sold, 

The  Common-  "  ^an  what  will  raise  money  to  discbarge  them,  this  is  always 

wealth       cc  decreed  in  his  favour.      Therefore,  though  lands  given  in 

Martin'f  exe-  "  trust,  or  devised  for  payment  of  debts  and  legacies,  shall  be 

^wefT1    "  <k*med  io  eqaity  as  money,  in  respect  ef  the  creditors  and 

*  legatees,  yet  it  is  not  so  in  respect  to  the  heir  at  law  (of  the 

"  testator,)  or  residuary  legatee ;  for  in  those  cases  they  shall 

"  be  deemed  in  equity  as  lands." 

This  case  has  been  very  often  referred  to  in  subsequent  ad* 
judications;  and  its  authority  has  never  been  questioned  but 
uniformly  acknowledged.  As  it  is  believed  to  have  a  deci- 
sive -bearing  upon  the  case  now  before  the  court,  it  is  impor- 
tant to  ascertain  the  point  which  it  really  settles.  The  object 
of  inquiry  was  whether  the  residuary  legatee  in  that  case  took 
an  estate  in  the  lands,  and  not  whether  the  will  gave  him  a 
charge  on  the  lands,  or  a  benefit  resulting  from  them;  for  it  was 
impossible  that  the  decision  should  have  been  against  the 
legatee,  unless  be  was  deemed  to  have  taken  an  estate,  equitable 
or  legal*  in  the  lands.  It  was  not  important  to  inquire  whe- 
ther the  estate,  which  he  took  in  the  lands,  was  of  such  a  cha- 
racter that,  on  his  death,  it  would  descend  as  real  estate  to  his 
heirs,  or  be  distributed  as  personal  estate  to  his  personal  repre- 
sentatives ;  and  we  find  accordingly  that  the  house  of  lords 
said  nothing  as  to  the  manner  in  whieh  the  interest  of  the  re- 
siduary legatee  would  go  after  his  death.  An  attention  to  the 
subsequent  adjudications,  in  which  this  case  of  Roper  v.  Rod- 
cliffc  has  been  referred  to,  will  shew  that  it  has  never  been  con- 
sidered as  having  decided  any  thing  on  this  latter  point,  viz. 
whether  the  interest  of  4he  legatee  should  go  to  his  real  or  per- 
sonal representatives ;  but  it  has  never  been  questioned  that  it 
conclusively  determined  that  the  residuary  legatee  took  an 
equitable  estate  in  the  lands.  The  opinion  of  the  lord  chancel- 
lor in  the  case  of  the  Attorney  General  v.  lord  Weymouth  and 
(a)Jmbl.M.  others,  (a)  fully  justifies  these  remarks.  The  will  there  pre- 
sented a  case  very  much  like  this,  so  far  at  least  as  relates  to 
the  principle  under  discussion;  and  the  chancellor,  when 
speaking  of  the  interest  which  the  devisee  took  in  the  lands, 
says,  "  As  to  the  devise  of  the  money  arising  from  the  sale,  I 
"  do  not  think  it  necessary,  in  order  to  determine  this  ques- 


In  the  4Mh  Year  of  the  Commonwealth.  139 

"  tien,  to  say  whether  it  is  to  be  considered  as  a  devise  of  the     March, 
u  land  or  mooey  ;  but  if  the  act  of  parliament  did  not  stand  .J5!^L, 
"hi  toe  way,  the  person  entitled  to  the  residue  might  have  The  common- 
"  come,  and  prayed  to  have  the  land,  in   this  court,  instead       wcalth 
'*  of  the  money,  and  might  have  retained  it  as  land  ;   and  the  Martin*  est- 
"  rather  as  the  testator  has  given  the  profits  'till  sale,  so  that     •JJJkJJJjJ 
a  he  has  made  them  owners  of  the  equity  of  the  estate  ;    and 
tt  therefore  this  is  as  strong  a  ease  as  that  of  Roper  v.  Rod- 
"  etiffe."    Many  other  cases  might  be  referred  to,  as  establish- 
ing the  same  point.      1  will  mention  one  other  only,  the  case 
of  the  King  v.  Wmimgham,  (a)  in  which    lord   Mansfield,  (•)  Dpug.  7% 
who  disapproved  of  the  decision  in  Roper  v.  Raddiffe,  (as 
will  be  seen  in  his  opinion  in  Foone  v.  Blount,  (b)  and  who  (ft)  C«fM*4- 
therefore  will  not  be  supposed  desirous  to  extend  it  beyond  its 
proper  limits,  nevertheless  refers  to  Roper  v.  Raddiffe  as  estab- 
lishing a  general  principle,  u  that  a  devisee  of  the  surplus, 
"  arising  from  the  sale  of  lands,  after  payment  of  debts  and  le- 
"  gaeies,  has  an  equitable  interest  in  the  lands  themselves ;  it. 
"  being  in  bis  option  to  pay  the  debts  and  legacies   and  keep 
"the  lands."    This  opinion  of  lord   Mansfield  is  very  im- 
portant, as  it  was  uninfluenced  by  any  consideration  relating 
to  the  statutes  against  papists,  and  against  conveyances  in 
mortmain,  but  proceeds  on  principles  of  construction  common 
to  all  residuary  legatees  whatsoever.     It  is  important,  also,  as 
it  shews,  as  all  the  other  cases  do,  that  the  interest  of  the  de- 
visee in  the  lands  is  made  to  depend  not  on  an  election  actual- 
ly made  by  him  to  take  the  land,  but  on  the  option,  which  the 
will  itself  gives,  of  taking  either  the  land  or  money. 

Having  thus  established  that  the  residuary  legatees  took  an 
interest,  an  ettaU,  in  the  lands  themsejves,  1  do  not  deem  it  at 
all  important  to  inquire  whether  that  interest  be  of  such  a 
character  that,  on  their  deaths,  or  the  death  of  either  of  them, 
it  would  go  to  the  real  or  the  personal  representatives  of  the  de- 
ceased.  The  case  of  Doughty  v.  Butt,  (c)  (so  confidently  re-(c)  2  P.  Wm. 
lied  on  by  the  counsel  for  the  appellees,)  and  others  of  the 
same  class,  are,  in  my  opinion,  perfectly  correct,  founded  on 
principles  of  equity,  and  not  in  conflict  with  any  of  the  deci- 
sions for  which  I  contend.  But  they  have  no  bearing  upon 
the  case  now  to  be  decided.  The  rights  and  the  disabilities 
of  aliens  have  no  reference  to  the  technical  distinction  be- 
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Marc*,      tweeu  rial  and  personal  estate.     A  torn  for  yeers,  a*  interest 
.1*J*L^  io  lands  which  it  distributed  at  personal  estate,  is  forfeit*!  if 
The  common-  la^en  bJ  an  a,*en*    A  mortgage,  even,  of  a  term  for  years, 
wealth       which  is  personal  estate,  both  at  law  and  in  equity,  becomes 
Martins  exe-  forfeited,  if  executed  to  an  alien.      The  case  of  a  mortgage 
cutort  and     preBents  a  strong  view  of  this  subject.     It  is  merely  intended 
as  a  security  for  a  debt ;  and  the  usual  practice  is  for  the 
mortgager  to  remain  in  possession  of  the  land ;  yet,  because 
the  mortgagee  may  sue  at  law  and  recover  the  possession,  a 
niortgage  made  to  an  alien  is  forfeited  to  the  commonwealth. 
The  policy  of  our  law  against  conveyances  to  aliens,  is  not 
less  strongly  marked  than  is  the  policy  of  the  English  statutes 
against  conveyances  to  papists,  or  in  mortmain.      The  only 
difference  is  that,  under  the  British  statutes,  the  conveyances 
are  void ;  whereas  the  conveyances  to  aliens  are  good,  bat 
enure  to  the  benefit  of  the  commonwealth  only.      There  is  no 
difference  as  to  the  principles  of  construction  which  should 
be  applied  for  ascertaining  the  nature  of  tbe  estates  created  by 
■  .those  conveyances  of  every  description.     I   will  add  farther 
that,  where  the  policy  of  tbe  law  is  so  strongly  marked, 
judges  should  be  astute  to  prevent  its  violation  or  evasion.— 
We  should  not,  therefore,  countenance  devices  like  tbe  pre- 
sent.   In  the  words  of  the  lord  chancellor,  in  the  case  of  the 
Attorney  General  y,  lord  JVepnouih  and  others,  before  referred 
to,  (substituting  only  the  term  alien  for  the  term  charity,) 
"  here  is  a  gift  of  the  rents  and  profits  'till  a  sale ;   and  hour 
•  "  long  it  will  be  before  a  sale, — 'till  what  time  it  will  be  post* 
"  poned, — nobody  knows  : — no  man  has  a  right  to  compel  tbe 
"  trustees  to  sell,  if  they  pay  tbe  debts  and  legacies,  but  the 
"  charity ;"  (alien ;)  u  a/id  it  being  a  devise  of  the  rents  and 
"  profits,  it  is  a  devise  of  the  lands  tbemseives."~-PemoM 
owning  lands  in  this  country  might  thus,  by  adopting  this 
form  of  devise,  and    selecting  their  confidential  friends  as 
trustees,  ensure  to  aliens  the  actual  enjoyment  of  the  lands 
for  a  very  long  series  of  years,  if  not  forever,  ia  direct  con- 
travention of  the  policy  of  tbe  law. 

Upon  tbe  view  of  the  case  which  I  have  thus  taken,  I  am 
very  clear  that  this  will  gave  the  Miss  Martims  an  equitable 
fee  simple  in  the  lands ;  and  that  being  a  treat  estate,  the  < 
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monweahh  was  entitled  to  bare  it  executed  in  her  favour,  (a)     Mabcs, 
The  tale  of  the  lands  in  this  caae  made  no  difference.     The       lgl6- 
rignt  of  the  commonwealth  attached  at  the  death  of  the  testa-  Tbe  eMnnoo. 
tor,  and  cannot  be  defeated  by  subsequent  acts  of  the  legatees,       wealth 
or  their  agents.    As  well  might  it  be  contended  that,  if  an  alien  Martin's  ««- 
purchase  lands  directly  to  himself,  be  may  elude  the  claim  of    ^"JJ* 
the  commonwealth  by  a  sale  before  office  found. 

The  commonwealth  being  entitled  to  the  execution  of  the  fa)  i  Roll.  194; 
trust,  she  is  entitled  to  the  money  arising  from  (he  sale  made  j^vert^Ai^ 
by  the  trustees,  as  she  has  consented  to  receive  it.  ~ ;  3  Ch.  Ftp. 

On  these  grounds,  I  am  of  opinion  that  the  decree  of  the^/'j^.  160m* 
chancellor  is  erroneous,  and  ought  to  be  reversed. 

Judge  Roane.  This  is  a  bill  brought  by  the  attorney  ge- 
neral, on  behalf  of  the  commonwealth,  at  the  relation  of  the 
eacbeator  of  the  county  of  Frederick,  against  the  executors  and 
devisees  of  T.  B.  Martin,  deceased.  It  states  in  substance, 
that  the  said  T.  B.  Martin,  being  possessed  of  a  large  real  and 
personal  estate,  and  knowing  that  all  his  relatives  were  aliens, 
and  incapable  of  inheriting  bis  real  estate,  consulted  with  emi- 
nent lawyers  to  ascertain  how  he  might  secure  his  estate  to  his 
sisters  who  were  aliens : — that,  in  order  to  effectuate  this  in- 
tention, of  devising  his  said  estate  to  his  said  sisters,  after  giv- 
ing to  Betsy  Powers  1000  acres  of  land,  and  some  small  lega- 
cies, he  devised  as  follows  : — "  I  give  and  devise  all  the  rest 
"  ef  my  real  estate,  in  possession,  reversion,  and  remainder,  in 
u  tbe  oomanonwealth  of  Virginia,  and  also  the  aforesaid  1000 
"acres  of  land,  if  Betsy  Parsers  aforesaid  does  not  survive  me, 
"  unto  Gabriel  Jones,  Robert  Mackey,  and  J.  S.  Woodcock,  to  be 
u  sold  by  them,  or  the  survivors  or  survivor  of  them,  at  such 
tt  time,  and  in  such  parcels,  and  in  such  manner,  as  they  or  tbe 
"  survivors  or  survivor  of  them  shall  judge  most  advantageous, 
"  and  the  money  arising  from  such  sales,  and  the  rents  and 
"profits  of  the  said  lands,  which  may  accrue  before  the  sales,  1 
u  give  and  bequeath  to  my  sisters  herein  before  named ;  that  is 
**  to  say,  Frances,  Sybilla,  and  Anne  Susanna  Martin,  to  be 
"equally  divided  between  them  if  alive  at  the  time  of  my 
u  death  ;  and  if  either  of  them  be  then  dead,  to  tbe  survivor 
u  then  alive  ;  subject,  nevertheless,  to  the  payment  of  my  just 
*  debts*  and  of  the  legacies  bequeathed  to  my  executors  as  afore- 
"  said."     That,  by  another  clause,  he  gave  50  guineas  to  each 
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March,  of  his  executors,  to  be  paid  oat  of  the  property  devised  to  be 
21  !fl  /  8old  :  tnat  D^  n*s  will  he  directed  all  his  real  and  personal  es- 
tate, except  the  1000  acres  aforesaid,  and  his  watch  and  plate, 
to  be  sold  by  Jones,  Woodcock,  and  Mackey,  whom  he  also 
appointed  bis  executors  : — that  Woodcock  and  Mackey  qualified' 
as  executors,  and  have  proceeded  in  the  execution  thereof : 
that  the  personal  estate  which  came  to  the  bands  of  the  exe- 
cutors will  far  exceed  the  debts  due  from  the  estate : — that  it  ap- 
pears that  Martin's  object  was  to  evade  the  commonwealth's 
rights  of  escheat ;  and  that,  from  the  whole  structure  of  the 
will,  a  trust  is  created,  of  which  the  commonwealth  asks  the 
execution  in  its  favour :  that  the  executors  and  trustees,  though 
warned  of  the  claim  of  the  commonwealth  by  an  actual  inqui- 
sition of  escheat,  have  sold  a  part  if  not  the  whole  of  the  land, 
and  express  an  intention  to  remit  the  proceeds  to  the  devisees, 
the  testator's  sisters.  The  bill  then  demands  a  discovery  of 
the  property,  and  of  its  disposition,  and  prays  that  the  exe- 
cutors be  decreed  to  perform  the  trust  in  favour  of  the  com- 
monwealth, be  injoined  from  remitting  the  proceeds  of  the  sales 
of  the  lands,  and  for  farther  relief. 

The  executors  filed  a  demurrer  to  this  bill,  which  was  first 
overruled  and  afterwards  re-instated  by  the  chancellor,  who 
also  directed  the  executors  to  collect  the  money  arising  from 
the  sales  of  the  estate,  (on  a  suggestion  that  the  plaintiff  wooM 
receive  the  money  arising  from  sales  of  the  land,)  and  retain 
it,  subject  to  the  future  order  of  the  court ;  and,  afterwards,  he 
sustained  the  demurrer,  on  the  ground  that  it  was  a  devise  of 
money,  and  not  of  lands,  and  decreed  the  bill  to  be  dismissed  ; 
from  which  decree  an  appeal  was  entered  to  this  court. 

While  it  must  be  admitted  that  aliens  are  not  competent  to 
take  and  hold  lands  by  devise,  it  is  equally  clear  that  they  are 
competent  to  take  personal  property  ;  and  if  personal  property 
is  granted  or  devised  to  them,  or  \&nd  passing  as  personal  pro- 
perty, the  disposition  thereof  cannot  be  vacated  or  avoided  in 
consequence  of  any  previous  intention  in  the  devisor  or  grantor 
to  evade  the  provisions  of  the  laws  of  alienage.  The  question 
will  merely  be,  whether  it  is  real  or  personal  estate  which  is 
granted.  The  intention  of  the  testator  in  this  case,  therefore, 
as  stated  in  the  bill,  and  admitted  by  the  demurrer,  proves  no- 
thing against  the  right  of  the  appellees,  if  the  estate  granted  he 
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personal  estate ;  if,  on  the  contrary,  it  be  real  estate  which  is      March, 
granted,  that  intention  only  fortifies  and  comes  in  aid  of  the  ^J5!-L/ 
general  principle  inferrible  from  a  grant  thereof  to  aliens,  and  xbe  eommoo- 
makes  it  more  clear  that  the  policy  of  the  law  which  forbids       wcahh 
them  to  bold  such  property,  was  intended  to  be  evaded.    I  may  Martin 't  exe- 
tberefore  throw  this  admission  oat  of  the  case,  and  consider  it    ^^J^ 
as  if  the  demurrer  had  not  existed. 

I  will  begin  by  saying,  that  courts  of  equity  now  consider  a 
trust  estate,  either  when  expressly  declared,  or  resulting  by  ne- 
cessary implication  as  equivalent  to  the  legal  ownership,  go- 
verned by  the  same  rules,  and  liable  to  the  same  c^^e^a)!&?^oflf5jL 
Again,  a  trust  is  defined  to  be  a  right  to  receive  the  profits  of  135! 
the  land,  and  to  dispose  of  the  land  in  equity .(6)    The  ques-(*)  ?  But.  Akr. 
Hon  in  this  case,  then,  is,  whether  the  devisees  in  question,  but 
for  the  impediment  of  being  aliens,  would  have  taken  the  land 
itself;  and  not  its  proceeds ;  whether  it  was  a  real  or  personal 
devise  in  their  favour.    Fortunately,  the  English  books  abound 
In  cases,  which,  in  my  apprehension,  leave  no  manner  of  doubt 
upon  the  subject. 

As  the  great  case  of  Roper  v.  Radcliffet(c)  is  in  principle  de-  («)  9  Mod.  167. 
cisive  of  the  case  before  us,  1  will  endeavour  to  give  a  brief 
statement  of  it. 

In  that  case,  lands  were  conveyed  in  1708,  to  A.,  B.  and  C, 
and  their  heirs,  in  trust  to  sell  the  same,  and,  out  of  the  money 
to  be  raised  by  such  sale,  and  out  of  the  rents  and  profits  until 
sold,  to  pay  4000/.  due  by  mortgage,  and  tbe  surplus  to  be  paid 
to  such  person,  or  persons,  as  the  testator  should  by  will  ap- 
point* and,  afterwards,  by  his  will,  he  devised  the  residue  of  all 
his  real  and  personal  estate  to  A.,  B.,  C.  and  D.,  and  their  heirs 
and  assigns,  and  made  them  joint  executors,  and  by  an  after 
codicil  devised  all  tbe  remainder  to  Radcliffe  and  Constable, 
two  of  his  executors.  These  two  executors  filed  a  bill  against 
tjie  trustees,  &c,  to  have  the  lands  sold,  and  an  account 
of  the  profits,  and  tbe  surplus  to  be  equally  divided  be- 
tween them.  The  answer  insisted  that  tbe  plaintiffs  were 
papists,  and  incapable  of  purchasing  lands  by  tbe  statute  of 
111b  and  12th  Wm.  3,  ch.  4;  and  that  one  of  the  defendants 
is  the  heir  at  law,  and  a  protestant.  The  opinion  of  four 
judges,  and  the  master  of  the  rolls,  in  opposition  to  that  of  chief 
justice  Parker,  was,  that  the  devise  of  the  residue  was  a  good 
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March,     devise,  for  that  the  surplus  money  was  a  personal  interest  in 
tj^^.  them,  and  therefore  the  devise  not  void  by  the  statute.    On  an 

The  common-  aPPeaJ  to  thc  bonse  of  lords,  this  decree  was  reversed,  July 
wealth       nth,  1713,  by  a  great  majority  of  the  lords,  sis  judges  be- 

Martio's  exe-  ing  also  for  reversing,  and  five  against  it  ;(d)  and  it  was  resolv- 
^eJLeT*    ***  bv  theni» "  that  ^  Dluch  **  tne  ^^"^  *•  declares  that  the 

(a)  io  Mod.  242. "  re8^ue  wa8  *  personal  interest  should  be  revefeed."(6)  We  are 

(*)  *  ^Part  informed,  in  0  Afo£  167,  more  particularly,  that  it  was  resolved 
'  by  the  house  of  lords,  on  this  appeal,  that,  although  lands  de- 

vised for  the  payment  of  debts  and  legacies  are  to  be  consi- 
dered as  money,  so  far  as  there  are  debts  and  specific  legacies  to 
be  paid,  yet  the  heir  hath  an  interest  therein  by  a  resulting 
trusty  so  far  as  they  are  of  value,  after  the  debts  and  legacies 
are  paid,  and  may  come  into  equity  to  restrain  the  executors 
from  selling  more  than  is  necessary  for  debts  and  legacies,  and 
enforce  the  devisee  to  convey  the  residue  to  him,  which  resi- 
due shall  not  be  deemed  as  money,  nor  shall  it  go  to  the  executors 
of  the  testator ;  or  he  may  pray  a  conveyance  of  the  wkoU 
land,  offering  to  pay  the  debts  and  legacies,  for  that  the  devisee 
is  only  a  trustee  for  the  testator  to  pay  his  debts  and  legacies; 
and  that  this  is  a  privilege  always  granted  to  the  residuary  le- 
gatee ;  for,  if  he  comes  into  equity,  and  tenders  what  is  suffi- 
cient for  debts  and  legacies,  there  shall  be  no  sale  ;  and  so, 
only  pro  tante  :  it  was  therefore  resolved  that,  although  lands 
given  in  trust,  or  devised  for  payment  of  debts  and  legacies  _ 
are  deemed  as  money  in  respect  of  creditors  and  legatees y  yet  it 
is  not  so  as  to  the  the  heir  or  residuary  legatee,  for  in  those  cases 
it  shall  be  considered  as  land;  and,  if  so,  then,  in  the  princi- 
pal case,  the  residue  being  devised  to  papists,  shall  be  deemed 
lands,  and  consequently  a  purchase  within  the  act :  for  which 
reasons  the  decree  was  reversed  by  the  house  of  lords. 

This  decision  by  the  house  of  lords  has  been  often  recognis- 
ed and  admitted  by  the  courts  in  England,  and  has  never  been 
departed  from.  In  2  P.  Wms.  10,  Hill  v.  FUIdn,  it  is  said  by 
the  lord  chancellor,  that  the  case  of  Roper  v  RadcUffe  must  not 
be  now  disputed.  In  Davers  v.  Dewes,  3  P.  Wms.  46,  it  is  held 
by  the  chancellor,  "  that  the  point  had  been  settled  in  the  case 
"  of  Ropnr  v.  RadcUffe  in  the  house  of  lords,  after  so  solemn  a 
"  debate  as  ought  to  render  it  conclusive  to  all  the  courts  of 
"  Westminster ;  that,  accordingly,  several  subsequent  rescUt- 
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••  ffatt  had  been  made  pursuant  thereto,  and  to  recede  from  it     March, 
**  would  create  great  confusion  ;*  and  that,  •*  as  the  devisee  of  ^^^^j 
"  the  Surplus  might,  in  equity,  on  paying  the  debts,  <&e.,  elect  Th*  coromoa- 

*  to  take  the  land  and  prevent  the  sale,  It  was  therefore  held  to       w^1Ul 

*  be  a  purchase  ef  land  under  the  act."    In  Carrick  v.  Erring-  Martin**  n*- 
ton,  (a)  the  case  of  Roper  v.  Radcliffe  was  also  recognized     ^vi7eA. 
and  admitted  ;  and  the  decree  was  also  affirmed  by  the  House  (0)  2  p.  Ww*. 
ofLords.(b)    So,  in  2  P.  Wms.  4,  the  decree  of  reversal  in  the  j^2;  „     p  L 
case  of  ifrpfr  v.  Radcliffe,  is  considered  as  having  settled  the  cases,  i\£ 
Lam  on  this  subject.  In  the  case  of  the  Attorney  General  v.  Lord 
Weymouth,  to  be  presently  more  particularly  noticed,  the  de- 
cision in  Roper  v.  RadcUffe  is  also  unequivocally  admitted. 

In  the  case  of  Rex  v.  Wivetingham,  Dough  770,  Lord  Mans- 
field mentioned  the  case  of  Roper  v.  Radcliffe  to  show  "  that 
"  the  devisee  of  the  surplus  arising  from  the  sale  of  lands  after 
"  payment  of  debts  and  legacies,  has  an  equitable  interest  in  the 
"  lands  themselves,  it  being,"  (or  because  it  was)  "in  his  option 
"  to  pay  the  debts  and  legacies,  and  keep  the  land." 

These  are  some  of  the  decisions,  which  shew  that  the  law, 
as  laid  down  by  the  Lords  in  the  case  of  Roper  v.  Radcliffe,  is 
considered  as  settled,  and  cannot  be  departed  from. 

It  is  true,  that,  in  the  case  of  Fame  v.  Blount,  (c)  Lord  Mans-  to  Cm?,  m., 
field  is  reported  to  have  expressed  some  dissatisfaction  with  the 
decision  in  Roper  v.  Radcliffe  ;  but  that  is  of  no  importance  : 
1st,  because  being  the  case  of  a  Papist  creditor,  and  not  a 
Papist  residuary  leoatce,  the  decision  given  in  this  case  con- 
formed to  that  in  Roper  v.  RadcUffe,  and  was  in  nothing  oppos- 
ed by  it ;  and,  therefore,  it  was  rather  extra-judicial  in  that 
judge  to  go  out  of  his  way  and  find  fault  of  the  decision  on  a 
point  not  then  before  the  court :  2dly,  because  in  his  opinion, 
he  admits  that  if  the  decision  in  Roper  v.  Radcliffe,  was  paral- 
lel to  the  case  before  the  court,  "  it  being  a  decision  by  the 
"  House  of  Lords,  me  must  have  been  bound  by  it."  He,  also,  in 
a  subsequent  part  of  his  opinion  admits  the  law  to  be  settled  by 
that  decision,  as  it  relates  to  a  devise  of  the  Surplus  ;  the  case 
now  before  us  :  And,  3dly,  because,  in  the  before  mentioned 
case  of  Rex  v.  Wivelingham,  five  years  afterwards,  this  sume 
judge  quoted  and  relied  upon  the  case  of  Roper  v.  Radcliffe,  as 
having  settled  the  Law  upon  the  subject. 

tol.  r.  19 
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Marc*,        In  principle,  also,  and  almost  in  terms,  the  before  mentioned 
1816#      caseof  the  Attorney  General  v.  Lord  Weymouth,  (a)  is  similar 

The  common-  *°  tnat  °*  Rop**  v«  Radcliffe,  and  equally  decisive  of  the  case 
wealth       before  us.    In  that  case,  Sir  J.  James,  in  \  740,  devised  "  to  A., 

Martin's  exe  "  B.  and  C,  bis  executors,  their  heirs  and  assigns,  for  the  use  of 
cutor«  and.  «  them,  their  heirs  and  assigns,  all  bis  manors,  &c,  and  all  hit 
to  JmbL  20  "  rea*  e8*ate' ln  tni8t '°  se^  an^  ^sp^e  thereof  as  soon  as  might 
44  be  conveniently  done  after  his  death,  and  to  pay  all  the  monies 
'<  to  arise  from  that  sale,  and  the  rents,  issues  and  profits,  in  the 
"  mean  time,  and  until  such  sale,  unto  such  person  or  persons, 
"  and  for  such  uses  as  be  should  thereafter  give  and  bequeath 
"  the  same ;"  and,  after  giving  several  legacies  charged  on  his 
land  in  aid  of  his  personal  estate,  he  gave  the  monies  arising 
from  such  sale  and  the  rents  and  profits,  in  the  mean  time,  and 
until  such  sale,  to  A.,  B.  and  C,  in  trust  to  pay  one  half  to 
Bethlehem  Hospital,  and  the  other  to  St.  George's  Hospital. 
A  bill  was  brought  by  the  Attorney  General,  at  the  relation  of 
the  hospitals,  against  the  Trustees  and  Lord  Weymouth  hud  oth- 
ers, heirs  at  law ;  praying  the  estate  to  be  sold,  and  the  moneys 
and  rents  and  profits,  to  be  paid  to  them,  Sic.  Lord  Weymouth 
pleaded  the  statute  9  Geo.  2.  (mortmain  act :)  and,  by  the  Lord 
Chancellor, — "I  will  not  encourage  persons  to  try  the  expert- 
"ment  of  leaving  their  lands  to  Charities  in  this  manner,  when 
"  there  is  a  mode  of  doing  it  pointed,  out  by  the  statute ;  viz., 
"  by  deed.  The  provision  of  the  act  is,  that  no  lands,  nor 
"  personal  estate  to  be  laid  out  in  the  purchase  of  lands,  shall  be 
"  given,  granted,  aliened,  limited,  released,  assigned  and  trans- 
"  ferred,  or  appointed,  or  any  ways  conveyed,  or  settled  upon 
44  any  person  for  any  estate  or  interest,  or  any  ways  charged  or 
"  incumbered,  &c.  in  trust  for  any  charitable  uses  whatsoever*" 
"  This,"  adds  the  Lord  Chancellor, "  is  a  gift  of  the  land  itself. 
"  It  is  a  gift  of  the  rents  and  profits  until  a  sale ;  and  how  long  it 
44  will  be  before  a  sale  nobody  knows.  Being  a  devise  of  the  rents 
44  and  profits,  it  is  a  devise  of  the  land  itself.  If  this  act  of  par- 
liament did  not  stand  in  the  way/'  (as  does  the  disability 
of  alienage  in  the  case  before  us,)  "  the  person  entitled  to  the 
44  residue  might  have  come  in,  and  prayed  to  have  the  land,  in 
44  this  court,  instead  of  the  money,  and  have  retained  it  as  lands 
44  and  the  rather  as  the  testator  has  given  them  the  profits  'till  v 
44  the  sale,  so  that  it  made  them,  in  Equity,  owners  of  the  es- 
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"  tate,  and,  therefore,  this  ii  as  strong  a  case  as  that  of  Roper     March, 
«f.  RadcKffe."  kJ^X^ 

So,  io  the  ease  of  Hart  v.  Knott,  Corvp.  43,  where  the  testa-  The  commoQ_ 
tor  devised  lands  in  aid  of  his  personal  estate,  in  trust  to  he       wealth 
sold  to  pay  his  debts,  legacies,  and  funeral  expenses ;  and  all  Martin's  eie- 
the  rest  and  residue  of  bis  real  and  personal  estate  to  his  wife,    'J^SeS? 
her  heirs,  executors  and  administrators ;  the  personal  estate 
being  sufficient,  it  was  held  that  the  lands,  devised  iu  aid,  pass- 
ed to  the  wife  by  the  residuary  clause.    It  was  resolved  by  Lord 
Mansfield  and  the  Court,  in  that  case,  (which  was  Ejectment 
brought  by  the  heir  against  the  widow  and  devisee,)  that  it  is, 
in  substance  and  equity,  a  devise  of  a  charge  upon  the  estate, 
which  may  be  discharged  by  payment  of  the  incumbrance  upon 
it,  or,  if  not  wanted,  (as  was  the  case  in  that  case,  as  in  this,) 
will  rest  in  the  same  state  as  if  it  had  not  been  made  subject 
to  the  incumbrance;  that  is,  it  would  remain  land.    They 
also  held,  that,  if  the  land  had  been  sold,  after  pay  men t-of  what 
was  wanted,  the  rest  of  the   money  must  go  to  the  person  to 
whom,  under  the  residuary  clause,  the  land  itself  was  to  go  ; 
and  the  postea  was  delivered  to  the  defendant,  the  widow. 

These  cases  are  conclusive  to  shew  that,  although  a  devise 
of  lands  to  be  sold,  &c.  is  to  be  considered  a  personal  interest 
as  it  respects  creditors^and  specific  legatees,  it  is  considered  as 
land  in  relation  to  the  heir  and  residuary  legatee ;  and  that 
where  none  of  it  is  wanting  to  pay  debts  and  legacies,  (which 
the  demurrer  admits  to  be  the  case  in  the  case  before  us,)  it  may 
be  retained  as  land,  against  the  heir,  even" in  a  Court  of  Law : 
in  other  words,  it  will,  in  that  event,  remain  land. 

I  will  add  that,  although  this  doctrine  of  the  law  is  said  to 
have  arisen  from  the  power  of  electing  to  take  it  as  land,  no 
such  election  is  necessary  to  be  actually  made  to  perfect  its 
character  as  land ;  nor  is  the  doctrine  varied  where  the  devisee 
is  disabled  to  take  land,  and  consequently  to  make  the  elec- 
tion, by  being  a  Papist,  or  a  Corporation  within  the  meaning  of 
the  statutes  of  mortmain,  as  the  before  mentioned  cases  clearly 
shew.  The  case  of  the  Attorney  General  v.  Lord  Weymouth, 
clearly  admits  that  no  election  need  be  made,  in  stating  that 
the  election  of  land  might  have  been  made,  if  the  disability 
created  by  the  act  of  parliament  "  did  not  stand  in  the  way." 
The  question  as  to  the  character  of  the  devise  is  to  be  first  con- 
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sideredrin  exclusion  of  that  arising  from  the  disability  in  ques- 
tion ;  and,  when  it  is  established  to  be  land,  considered  in  that 
relation,  the  disability  then  attaches,  and  vests  the  property  in 
the  Commonwealth  in  the  case  before  us.  No  confusion  can 
arise  in  this  respect,  but  by  blending  two  questions,  which 
ought  to  be  considered  separately,  and  in  succession.  As  to 
the  necessity  of  making  an  actual  election  in  order  to  vest  the 
property  as  land,  the  foregoing  cases  clearly  shew  that  |and 
has,  under  the  circumstances  before  us,  been  recovered  as  land, 
which  has  not  only  not  been  elected  to  be  claimed  as  land, 
but,  on  the  contrary,  has  been  claimed  as  money.  The  better 
principle  seems  to  be  that,  which  is  distinctly  stated  in  the  mo- 
dern case  of  Hart  v.  Knot,  before  mentioned,  that  the  devise 
to  the  residuary  legatee  is  a  devise  of  land,  subject,  however,  to 
a  charge  in  favour  of  creditors  and  specific  legatees  to  the 
amount  of  their  respective  claims;  and  it  is  farther  seen  that 
if  this  charge  does  not  exist,  (as  in  the  case  before  us,)  and  so 
proportionally  where  it  exists  only  in  part,  it  will  retain  its 
original  character  of  land. 

I  have  said  that  no  election  of  the  devised  subject  as  land 
is  necessary  to  be  made,  and  that,  on  the  contrary,  it  is  held  to 
be  land,  although  the  party  may  have  elected  to  claim  it  as 
money*  In  the  two  cases  of  Roper  v.  RadcUffe,  and  Attorney 
General  v.  Lord  Weymouth,  the  interests  were  esteemed  by  the 
plaintiffs  as  money,  and  not  as  lands;  and  yet  it  was  adjudged 
that  they  enured  to  them  as  lands :  the  plaintiffs  in  those  cases 
surely  would  not  have  claimed  them  as  lands,  as  they  were  se- 
verally disabled  to  tafce  lands.  So,  in  the  case  of  Hart  v.  Knot* 
the  residuary  legatee  elected  to  claim  nothing  :  she  was  de- 
fendant in  ejectment,  and  had  done  nothing ;  and  yet  the  interest 
was  adjudged  to  vest  in  her  as  land. 

It  follows  as  a  necessary  corollary  from  this  principle,  that 
it  is  of  no  importance,  that  the  devisee  is  incapable  of  electing 
land,  as  being  disabled  to  hold  it.  The  objection  equally  lay 
in  the  papist  and  mortmain  cases  before  mentioned,  and  yet 
was  disregarded.  It  is  certainly  of  no  account,  if  the  charac- 
ter of  the  devise  does  not  depend  upon  an  actual  election,  and 
is  not  varied  where  no  election  of  any  thing  is  made,  or  where 
the  election  made  is  of  money.  The  true  principle  is  that,  be* 
fore  mentioned;  that  it  is  a  devise  of  the  land,  subject  to  the 
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charge,  and  where  the  charge  does  not  in  fact  exist,  or  as  far     Ma»c*, 

as  it  does  not  exist,  the  subject  remains  what  it  was  before;  v  ^J^^JL  » 

that  is  to  saj,  land     That  character  arises  from  "  the  option"  The  eona**- 

to  take  it  as  land,  which  option  may  also  be  carried  into  effect       wealth 

by  merely  remaining  neuter,  as  in  the  case  of  Hart  v.  Knot,  Martb'i  m» 

That  case  is  analogous  to  the  case  of  Shermcr  v.  Shermans  exe-     ^JEsS* 

outers,  in  this  court.(a)    In  that  case,  the  estate  being  devised, 

after  a  life  estate  in  the  testator**  wife,  to  "  whoever  she  should  W !  Wo*'  m 

u  think  proper  to  make  her  heir  or  heirs,"  it  was  held  that  she 

took  a  fee?  from  "  the  power  to  name  the  person  or  persons  she 

**  might  choose  to  succeed  to  her  part :"  and  it  was  farther 

held  that,  on  her  failure  to  make  a  specific  nomination  of  any 

person,  "  by  suffering  her  legal  representatives  to  succeed  her. 

"  she  actually  made  them  her1  heir  or  heirs,  as   much  as   she 

"  would  have  done  by  pointing  them  out  by  an  express  de- 

"  vise."    The    principle   of  this  decision,  in  both  aspects, 

applies  entirely  to  the  present  case.  * 

These  principles  and  authorities  are  decisive  of  the  case 
before  us.  The  character  of  the  interest  is  first  to  be  settled* 
before  the  question  of  alienage  arises;  and,  in  principle,  there 
ia  do  difference  between  this  case  and  those  of  papist  and 
mortmain  devisees  before  mentioned,  in  which  the  disability 
to  elect  and  bold  land  was  not  made,  or,  if  made,  was  over* 
ruled. 

On  these  grounds,  without  stopping  to  inquire  into  the  cha- 
racter of  the  estate  from  the  circumstance  of  its  being  a  devise 
of  the  rents  and  profits,  I  am  of  opinion  that  the  devisees  took 
the  inheritance  of  the  land  itself  by  the  devise  before  us;  and, 
it  being  agreed  that  they  are  aliens,  that  the  same  enured  to 
the  Commonwealth  on  the  ground  of  forfeiture  by  an  alienation 
to  aliens. 

I  am  also  of  opinion  that  the  cases  cited  clearly  prove  that  a 
Bill  in  Equity  is  the  proper  proceeding  to  enforce  the  trust  in 
the  case  before  us.  As  to  what  is  said  of  its  being  rigorous, 
suid  contrary  to  the  principles  of  a  Court  of  Equity,  to  sustain 
the  bill  in  the  present  case,  I  will  remark  that  it  has  been 
boldeo  by  the  House  of  Lords,  (b)  that  the  disability  of  &n  (b)  4  Br*.  Pari. 
alien  to  purchase  lands  was  not  a  penalty  or  forfeiture,  but  J^K^**" 
arose  from  the  policy  of  the  law;  and  that,  on  this  ground,  a  iea. 
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March,     demurrer  to  a  bill  praying  a  discovery  in  this  particular  was 

KJ^X^  overru,ed- 

The  common-      On  all  these  grounds,  I  am  of  opinion  that  the  decree  of 
wealth       the  Chancellor  is  erroneous ;  and  that  the  demurrer  should  have 

v. 

Martin's  exe-  been  overruled,  and  the  BiH  sustained, 
'devtett.*  Thu8  <5°n«<kring  the  law  of  this  case,  I  regret  to  learn  that 
the  decree  of  the  Chancellor  is  to  be  affirmed  by  the  equal  suf- 
frages of  the  judges  of  this  Court:  and  this  the  rather,  because 
-  1  am  authorised  by  judge  Brooke (1)  to  say,  that  his  present 
impression  would  incline  him  to  say  that  that  decree  ought  to 
be  reversed. 

Judge  Fleming.  In  ordinary  cases,  where  judgments  or 
decrees  are  affirmed  by  the  unanimous  opinion  of  the  court,  it 
is  seldom  necessary  to  assign  reasons  for  such  affirmances ;  but, 
in  cases  of  magnitude,  especially  where  there  is  a  division  in 
the  court,  the  reasoning  of  the  judges,  respectively,  will  proba- 
bly be  expected :  and  I  deeply  regret  that,  on  this  occasion,  one 
of  our  enlightened  brethren  thought  he  had  reason  to  withdraw 
himself  from  the  cause;  and  the  circumstance  is  the  more  to 
be  lamented,  as  the  other  members  of  the  Court  are  equally 
divided  in  opinion. 

Although  eminent  talents  and  great  ingenuity  were  display- 
ed on  both  sides,  in  the  several  elaborate  arguments  of  this  im- 
portant cause,  its  merits  seem  comprised  within  a  narrow  com- 
pass ;  the  principal  question  being  whether  a  citizen  of  the 
Commonwealth  may  Jegally  devise  his  lands,  lying  within  the 
same,  to  bis  executors  in  trust;  to  be  by  them  sold  to  citizens 
of  the  Commonwealth,  and  the  money  arising  from  the  sales 
remitted  to  his  alien  relations  in  a  foreign  country  ?  The 
Commonwealth  denies  the  right  of  the  testator  to  make  such 
devise ;  claims  the  lands  by  way  of  escheat;  or  rather,  the  mo- 
ney for  which  they  have  been,  or  may  be  sold ;  and  comes  into 
a  court  of  equity  to  assert  its  right,  exhibiting  a  biil  therein, 
complaining,  among  other  things,  "  that  Thomas  Bryan  Martin, 
"  being  seized  and  possessed  of  a  considerable  estate,  both  real 
"  and  personal,  and  well  knowing  that  his  relations,  as  British 
"  subjects,  could  not  inherit  his  real  estate  in  Virginia*  in  the 

(1)  Note.    Judge  Beooii  was  present  in  court  at  this  time. 
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"  event  of  his  dying  intestate,  advised,  and  took  counsel,  to  dis-      Mabcb, 
'•  cover  in  what  manner  be  might  m+st  effectually  secure  bis  y^^T^L, 
"  estate,  after  bis  decease,  or  the  greater  part  thereof,  to  bis  The  comaxm- 
"  sisters,  who  were,  and  still  remain,  British  subjects,  and  aliens       wea)th 
"  to   the  Commonwealth."    The  bill  farther  charges,  "  that  Martio'i  em- 
Robert  Mackey  and  John  S.  Woodcock,  executors  and  trustees      aJjJJJJJ1 
under  the  will  of  the  said  Thomas  Bryan  Martin,  although  the 
escheator  of  the  Commonwealth,  immediately  alter  they  as- 
sumed upon   themselves  their  said  character,  notified  to  them 
the  claim  of  the  said  Commonwealth,  and  did  actually  hold  an 
inquest  of  escheat,  they,  the  said  executors  and  trustees,  con- 
tending that  the  lands  devised  by  the  said  Martin,  as  aforesaid, 
were  devised  to  them  in  fee  simple,  have  since  sold  the  greater 
part,  if  not  the  whole,  of  the  said  lands."    The  bill  proceeds 
further  to  charge,  "  that,  from  the  whole  structure  of  the  said 
will,  a  trust  is  in  law  and  equity,  created  thereby,  the  execution 
of  which  may  be  demanded  in  favour,  and  for  the  use  and 
benefit,  of  the  said  Commonwealth,  and  the  prayer  of  the  bill  is* 
"  that  the  said  Mackey  and  Woodcock  may  be  decreed  to  per- 
form the  said  trust,  contained  in  the  said  will,  in  favour  of  the 
Commonwealth,  so  far  as  the  said  Commonwealth  may  he  entitled 
to  demand  the  same.19    A  very  just  reservation,  and  qualification 
of  the  prayer,  indeed. 

'Although  the  cause  was  instituted  in  a  Court  of  Equity,  it  was 
argued  altogether  on  legal  principles ;  and  I  have  considered 
it,  first,  as  a  question  of  law ;  and  then,  briefly,  as  a  case  in 
equity.* 

As  an  officer  of  the  public,  I  have  ever  been  attentive  to, 
and  careful  to  preserve,  the  rights,  and  just  interests,  of  the 
commonwealth;  but  I  cannot  render  unto  Caesar  things  that, 
in  my  conception,  are  not  Casar*s. 

Neither  the  draftsman  of  the  bill,  nor  his  coadjutors  in  the 
arguments,  have  convinced  me  that  the  testator  bad  not  a 
right,  both  in  lam  and  equity,  (and  more  especially  in  the  lat- 
ter) to  dispose  of  his  estate  in  the  manner  prescribed  by  his 
will :  but,  had  he  died  intestate,  his  lands  would  not  have  es- 
cheated; for,  though  his  sisters  in  England,  being  aliens,  could 
not  have  inherited  his  lands  in  Virginia ;  yet,  he  had  relations 
who  were,  and  still  are,  citizens  of  the  Commonwealth,  and 
capable  of  inheriting  bis  lands  within  the  same.    That  circum- 
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Maeok,     stance,  however,  not  being  stated  in  the  record,  I  hare  eon-* 

1816*       sidered  the  case,  as  it  was  argued,  on  a  supposition  that  he  had 

a-  _    no  relation  capable  of  such  inheritance.     It  is  not  contended 

Toe  comoioa-  *  # 

wealth  but  that  the  testator,  at  the  time  of  making  his  will,  was  a  citi- 
Hartin;iexe-  *en  °f the  Commonwealth ;  and  that  he  remained  so  to  the  day 
y^y*  of  his  death :  he  had  capacity  then  to  dispose  of  his  estate,  by 
mil,  to  whomsoever  he  pleased,  and  in  any  manner  he  thought 
proper,  not  prohibited  by  the  law  of  the  land :  though  one  of 
the  counsel  said,  "  he  intended  to  play  a  trick  on  the  Common- 
wealth.91 And  another  of  them,  in  plainer  language  said,  "  he 
intended  to  defraud  the  Commonwealth  of  its  right  of  escheat .-" 
but,  from  what  source  that  right  is  derived,  I  must  confess,  J 
have  yet  to  learn.  To  me  it  seems  a  novel  doctrine  that  it  is 
fraudulent  for  a  man  to  devise  his  justly  acquired  estate  to  citi- 
zens in  trust,  for  the  benevolent,  and  meritorious  purposes,  the 
use  and  benefit  of  his  nearest,  and  dearest  relations,  who  might 
probably  be  in  great  need  of  his  bounty.  But  let  us  inquire  by 
what  law  he  was  prohibited  or  restrained  from  making  such  de- 
vise ?  By  the  English  laws,  founded  on  policy,  say  the  council 
for  the  Commonwealth.  It  is  admitted  that  we  borrow  many 
of  our  laws,  especially  some  of  those  applicable  to  the  subject 
before  us,  from  the  laws  of  England ;  by  which  alone  the  claim 
of  the  Commonwealth  was  advocated  in  the  arguments  of  this 
cause. 

It  was  justly  remarked  by  that  great  oracle  of  the  law 
{Lord  Coke,)  "  that  it  was  not  sufficient  simply  to  know  the 
"  law,  but  it  was  also  necessary  to  understand  the  reason 
"  thereof ;  as  a  guide  to  just  and  rational  decisions  :"— and 
much  having  been  said  on  this  occasion  respecting  its  reason, 
and  policy,  I  proceed,  first  to  consider  the  reason  and  policy  of 
the  English  laws  respecting  aliens  holding  lands  and  personal 
estate  within  the  kingdom  ;  and  then,  briefly,  consider  the  po- 
licy and  spirit  of  our  own  laws  on  the  subject. 

With  respect  lo  lands,  it  took  its  rise,  in  England,  under 
the  feudal  system,  when  every  holder  of  land  owed  allegiance 
to  the  Crown,  and  was  bound,  in  consideration  of  protection, 
to  assist  in  defending  the  realm ;  which  might  be  inconsistent 
with  the  allegiance  which  an  alien  owes  to  his  own  natural 
Liege  Lord: — besides  that  thereby  they  might  be,  in  time,  sub- 
ject to  foreign  influence,  and  feel  other  inconveniences. 
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Yet,  notwithstanding  the  sound  policy  of  this  law,  so  strictly       Ma  ech, 
adhered  to  and  enforced  in  England,  aliens  may  there  rent  ^^-^^ 
houses,  on  long  leases,  for  the  convenience  of  trade,  which   jbc  common. 
they  may,  and  do,  exercise  freely,  and  thereby  acquire  proper-       wealth 
ty,  to  the  amount  of  millions  in  goods,  money,  and  other  per-   Martinet  ext> 
sonal  estate : — also,  an  alien  may  there  bring  and  maintain  an      d^foS? 
action,  concerning  personal  property,  and  may  make  a  will 
and  thereby  dispose  of  his  personal  estate,  (a).  («)  Lutw:  34,- 

The  testator,  in  the  case  before  as  then,  by  devising  his  £$**' Com' 
lands  to  citizens  to  be  sold  to  citizens,  and  directing  the  pur- 
chase money  to  be  remitted  to  his  aiien  sisters  abroad,  commit- 
ted no  breach  of  the  letter,  spirit  or  policy  of  the  English 
laws  ;  and  consequently  none  of  our's  either. 

Thomas  Bryan  Martin  might  undoubtedly,  by  deed,  have 
conveyed  his  lands  in  trusty  with  power  to  the  trustees,  at  their 
discretion,  to  sell  the  same  to  citizens,  in  his  own  life  time  ; 
and  to  remit  the  product  of  the  sales  to  his  alien  sisters  in  Eng- 
land ;  and  I  wish  to  be  informed  what  is  the  difference,  or  in- 
jttry  to  the  Commonwealth,  in  his  having  done  so,  by  his  last 
will  and  testament,  and  the  trust  to  be  executed  alter  his 
decease  ? 

The  only  rational  ground  for  prohibitory  laws,  in  any  coun- 
try, restraining  the  free  exercise  of  a  citizen's  discretion  in 
'disposing  of  his  estate,  either  by  deed  or  by  will,  (that  great 
spur  to  industry,  and  one  of  the  dearest  privileges  known  in 
civil  society,)  must  be  the  safely  of  the  state.  And,  surety, 
that  can  be  no  more  endangered  by  the  purchasers  of  the  lands 
under  the  will  of  Thomas  Bryan  Martin  (being  citizens)  hold- 
ing the  same,  than  if  the  testator  was  still  living,  and  holding 
them  in  his  own  right.  (1) 

Thus  much  for  the  reason  and  policy  of  the  English  laws. 
Bat  Mr.  Wirt  urged, with  vehemence, "  that  the  strong  ground  of 
policy  applies  as  well  to  money  as  to  lands  ;"  for,  says  he,  "  an 
alien,  holding  money,  may  throw  it  into  the  hands  of  enemies, 

(1)  Note.  In  the  decline  of  the  Roman  Empire,  one  of  the  greatest  gntrvm- 
ces  complained  of  by  the  people,  in  some  of  the  d  burnt  provinees,  was  the  ty. 
ranny  of  their  governors,  in  denying  them  the  privilege  of  alienating  their  pro* 
pcrty.  The  tyranny,  indeed,  began  in  the  city  of  Rome  in  the  time  of  Augustus, 
before  he  became  emperor,  when  the  citisehs  were  allowed  to  dispose  of  only 
three  fourth*  of  their  property  by  will. 

TOL.   V.  20 
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March,     and  (hereby  endanger  the  public  safety."      But  the  law*  of 

181C*      England,  their  commentators  and  judges,  all  clearly  distinguish 

The  common-  between  them ; — or  why  do  they  to  this  day  permit  and  even 

wealth       encourage,  aliens  to  acquire  and  hold,  to  their  own  use  and 

Mutto'i  «c*  benefit,  personal  property  to  any  amount  and  to  maintain  ac- 

q£*,_^d     tions,  for  the  recovery  of  it,  from  British  subjects  ? 

In  a  modern  case,  in  the  Court  of  King's  Bench,  whilst  Lord 
Mansfield  presided  there,  the  whole  Court  were  of  opinion 
that  an  action  was  maintainable  on  a  ransom  bill,  although 
the  plaintiff  was  an  alien  enemy  at  the  time  of  the  contract,  and 
the  defendant  a  British  subject ;  and  gave  judgment  accord- 
ingly.    See  Ricordv.  Bettenham,  3  Burrow,  1734. 

It  is  said,  however,  that  that  case  has  been  overruled  in 
the  Exchequer  Chamber.  Be  it  so  ; — the  circumstance  does 
not  affect  the  present  question ;  and  the  case  was  mentioned 
merely  to  shew  the  great  liberality  and  justice  of  the  Court  of 
King's  Bench,  in  deciding  on  contracts  made  between  British 
subjects  and  their  alien  enemies.  * 

Had  Thomas  Bryan  Martin's  estate  consisted  wholly  of  per- 
sonal property,  can  the  counsel  for  the  Commonwealth,  or  the 
most  sceptical  casuist,  deny  that  he  might  well  have  bequeath- 
ed the  same  to  his  alien  sisters  abroad  ?  why  not  then  sell  his 
lands  to  citizens  of  the  Commonwealth,  and  remit  their  product 
in  money,  to  those  alien  sisters  ? — The  proprietors,  purchasers 
of  those  lands,  still  owe  allegiance  to  the  Commonwealth,  and 
are  equally  bound  with  other  citizens  to  aid  in  its  defence. 
But,  says  Mr.  Attorney  General,  "  a  devise  of  the  rents  and 
profits  of  the  land  was  a  devise  of  the  land  itself.1'  That,  as  a 
general  position,  seems  an  argument  of  force,  and  is  supported 
by  some  authorities  ; — and  if,  in  the  case  before  us,  the  devise 
of  the  rents  and  profits  had  been  absolute,  without  a  qualifica- 
tion, the  argument  would  have  weight ;  but  it  is  only  a  par- 
tial devise  of  the  rents  and  profits*  limited  and  controlled  by 
the  tvill;  and  the  intention  and  particular  direction  of  the  tes- 
tator must  govern  throughout ;  not  being,  in  my  apprehension, 
prohibited  or  restrained  by  law. 

But  it  was  further  contended,  that  by  the  devise  of  the? 
rents  and  profits,  even  for  a  short,  limited  time,  "  the  lands 
passed  to  the  devisees."— Ttat  doctrine  is  clearly  refuted  by 
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the  cue  of  Doughty  v.  Bull,  2  Peere  Wms.  320,  where  the     Much, 
Master  of  the  Rolls  decreed  that  lands  devised  to  be  sold  when  ^Jf^L, 
the  trustees  should  think  fit,  the  rents  and  profits  going  to  cer-  Tbecommo*- 
tain  devisees  for  a  time,  at  the  discretion  of  the  trustees,  must       wwdth 

V. 

at  length  be  sold  under  the  devise  :  which  decree  was  affirmed  Martiot  «e- 
by  the  Lord  Chancellor  Kino,  and  has  never  been  overruled,  <dl£E«td 
so  far  as  1  can  learn.  It  is  a  strong  case,  precisely  in  point, 
and  forcibly  applies  to  the  one  before  the  Court ; — upon  these 
plain  and  well-settled  principles,  that  the  manifest  intention 
and  direction  of  the  testator,  not  prohibited  by  law,  most  pre- 
vail ;  and  that  lands  devised  to  be  sold  are  thereby  made  per- 
sonal estate.  2  P.  Wms.  323.  But  the  case  of  Roper  v. 
Radcliffe  was  cited  and  much  relied  on  by  the  counsel  for  the 
Commonwealth,  which  applies  not  to  the  case  before  the  Court, 
as  not  being  the  case  of  an  alien  but  of  a  papist  ;  and  predicat- 
ed on  the  statute  of  the  1 1th  and  12th  of  William  the  third  ;— a 
political  act  of  parliament,  the  object  of  which  was  the  better 
to  secure  the  protestant  succession  to  the  crown  of  Great-Bri- 
tain, at  that  time  thought  to  be  in  danger,  from  the  adherents 
to  the  house  of  Stuart,  who  were  chiefly  Roman  Catholics. 
And  the  decision  was  on  an  appeal  to  a  House  of  Lords  ex* 
trerajely  jealous  of  the  influence  of  popery,  and  strongly  de- 
voted to  the  then  reigning  monarch ; — it  was  also  against 
the  general  opinion,  and  reasoning  of  the  judges,  and  gen- 
tlemen of  the  bar  in  Westminster  Hall.  And,  to  this  day, 
the  judges  in  England  pay  respect  to  the  decision,  not  on  ac- 
count of  its  justice,  but,  because  the  statute  of  William  against 
popery,  on  which  it  was  founded,  remains  unrepealed,  and  a 
protestant  monarch,  of  the  same  dynasty,  is  still  on  the 
throne.  That  act  of  parliament  was  never  in  force  here ;  but 
its  principles  are  condemned,  reprobated,  and  held  in  abhor- 
rence, by  our  bill  of  rights,  constitution  and  subsequent  acts  of 
assembly,  as  unjust  and  incompatible  with  the  genius  of  a 
free  government ;  and  therefore,  I  consider  myself  not  bound 
by  that  case,  nor  will  I  pay  respect  to  it 

Although  the  fountain  of  justice  is,  perhaps,  as  pure  in  Eng- 
land, as  in  any  part  of  the  universe,  yet  we  all  know  that  the 
stream  even  there,  has  been  sometimes  polluted  by  the  undue 
influence  of  the  crown.  But,  admitting,  for  a  moment,  the 
ease  of  Roper  v.  Radcliffe  to  be  authority  in  this  Court,  it  could 
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Ma»ob,     have  no  effect  on  the  decision  of  tbte  canse ;  for  the  ditabili- 
1816#       ties  of  aliens  and  papists  even  in  England  are  various  and  ma- 
terially different.  (1) 

But  these  were  other  eases  cited  to  shew,  that,  where  lands 
are  devised  to  be  sold,  and  the  purchase  money  appropriated 
to  particular  purposes,  the  heir  has  an  election  to  pay  the  mo- 
ney and  take  the  land.  But,  in  the  case  before  us,  the  lega- 
tees could  have  no  such  election ;  because,  being  atoms,  they 
could  neither  take  the  lands  by  descent,  nor  bold  them  by 
purchase. 

Lord  Mansfield,  in  giving  bis  opinion  in  the  case  of 
Woone  v.  Plwnt,  in  Camper  464,  where  the  case  of  Roper  v. 
Radcliffe  was  cited,  observed,  "  that  a  Roman  Catholic,  being 
"  disabled  by  statute  from  taking  and  holding  lands,  shall  not 
"  make  his  election,  because  there  is  a  law  which  says,  that, 
"  being  a  papist,  he  shall  not  take  the  land;  and  therefore  a 
"  Court  of  Equity  would  decree  that  he  should  take  it  in  ipsv 
"  ney." — So,  in  the  case  before  us,  the  devisees  of  Martin  her 
ing  aliens,  incapable  of  taking  lands  by  descent,  or  holding 
them  by  purchase,  are  disabled  from  making  an  election ;  and 
therefore  roust  take  the  money  bequeathed  to  them,  arising 
out  of  the  sales  of  the  lands,  made  to  citisens  of  the  Common* 
wealth,  or  of  the  United  States* 

As  to  escheats,  there  were  two  kinds  known  to  the  ancient 
English  laws,  the  one  regal*  and  the  other  feudal ;  the  former 
were  forfeitures  which  belonged  to  the  king  by  ancient  right 
and  prerogative  of  the  crown,  as  where  a  person  commits 
treason,  his  estate  shall  escheat,  and  be  forfeited  to  the  king  : 
the  other  which  accrued  to  every  Lord  of  the  fee,  as  well  as  to 
the  king,  by  reason  of  his  seignory ;  as  by  the  death  of  hie 
tenant,  intestate,  leaving  no  heir;  and  such  would -have  beta 
the  case  before  us,  according  to  precedents,  bad  Tkrnnas  Bry* 
an  Martin  died  intestate  in  the  life  time  of  the  late  Lord  Faib* 
fax,  to  whom  the  lands,  being  within  bis  proprietory,  wouM 
have  escheated  in  default  of  an  heir  of  the  intestate,  capable 
of  inheriting.  And  admitting  that  the  same  right  of  escheat, 
possessed  by  Lord  Fairfax,  since  his  demise  became  vested  ia 
the  Commonwealth,  (of  which  some  have  doubts,)  yet  Urn  right 

(1)  Note.    See  SlaiuUs  3  Car.  1  ;   2  Car.  2. ;    1  Wm.  and  %aty  ;   U  mod  12 
IFm.3;  13  Ann;  I  Geo.  1.;  3  Geo.  1.;  11  Geo.  2. ;  33  Geo.  2. ;  and  others. 
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of  escheat  is  purely  of  n  legal  nature,  where  equity  cannot,  or    Mams, 
should  not,  interfere,  in  aid  of  the  right,  so  claimed  by  the       1816* 
Commonwealth.  ^  ce»«ot. 

Besides,  had  Thomas  Bryan  Martin  died  intestate,  leaving      wetita 
no  beir  capable  of  inheriting  his  landi  in  Virginia,  before  the  Martin*  «*• 
Commonwealth  could  have  been  entitled  by  escheat,  there     v*0?  «** 
most  have  been  an  inquest,  and  office  found,  to  establish  those 
facts,  and,  by  way  of  instrmotion,  minutely  describing  the 
lands  charged  to  be  so  escheatage. 

It  is  true,  that  the  bill  states,  "  that  the  escheator  of  the 
««  Commonwealth,  immediatetyafterthe  said  Maekey  and  Wood- 
**  eoek  assumed  upon  themselves  the  said  character  of  c*e- 
**  eutors  and  trustees,  notified  to  them  the  claim  of  the  Com- 
«•  moo  wealth,  and  did  actually  hold  an  inquest  of  escheat  f  hut 
what  proceedings  were  had  on  the  said  inquest,  or  what  was 
the  result  thereof,  is  not  stated  in  the  bill,  nor  does  it  appear 
la  any  part  of  the  record :— and,  if  we  may  he  allowed  to 
presume  any  thing  on  the  subject,  the  presumption  is  that  the 
moult  was  adverse  to  the  claim  of  the  Commonwealth,  ov  it 
would  undoubtedly  have  been  set  forth  in  the  bill. 

Having  hitherto  considered  this  case,  (as  it  was  argued,)  un- 
der a  view,  and  operation,  of  the  laws  of  England,  let  us  now 
advert  a  little  to  the  spirit,  policy,  and  progressive  lenity  and 
MberaUty  of  our  own  laws  on  the  subject ;  which,  in  my  con* 
ceptlon,  refect  great  honour  oa  our  infant  and  beloved  conn- 
try  ;— and  present  an  aspect  of  the  cause  widely  different  from 
that  already  noticed  ;-~and  are  still  more  decisive. 

By  a  clause  in  an  act  of  assembly,  passed  in  the  year  1779, 
When  we  had  just  passed  the  Rubicon,  and  were  at  war  with 
one  of  the  most  powerful  nations  on  earth,  and  struggling  u  for 
"  liberty  and  independence"  with  halters  about  our  necks,  (some 
of  our  best  citisens  being  proscribed  as  rebels  by  the  British 
government,)  and  every  maris  patriotism  put  to  the  test,  it 
was  enacted,  "  that  all  persons,  as  well  foreigners  as  others, 
"  shall  have  right  to  assign  or  transfer  warrants  or  certificates 
"  of  survey  for  lands,  and  any  foreigner  purchasing  warrants 
"  for  lands  may  locate  and  have  the  same  surveyed,  and,  after 
"  returning  a  certificate  of  survey  to  the  land  office,  shall  be 
u  allowed  the  term  of  two  years,  either  to  become  a  citizen,  or 
"  to  transfer  his  right  in  such  certificate  of  survey  to  some  ci- 
"  tisen  of  this,  or  any  other  of  the  United  States  of  America  ? 
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Maech,         That  law  is  still  in  force,  having  been  re-enacted  in  tbt 

The  common-      ^7  an  act  directing  the  course  of  descents,  passed  in  the 

wealth      year  1785,  also  now  in  force,  it  to  provided,  "  that,  in  making 

Mtrtio'i  exe-  "  title  by  descent,  it  shall  be  no  bar  to  a  party  that  any  ances* 

™£™J£*     «  tor,  through  whom  he  derives  his  descent,  is,  or  hath  been, 

«  an  alim." 

By  an  act  passed  in  December  1785,  intitled  an,  act  eon* 
eerning  aliens,  it  is  enacted,  "  that  in  case  that  war  arise  be- 
M  tween  the  United  States  of  America  and  any  foreign  state, 
"  the  merchants,  and  people  of  such  state,  their  families, 
"  agents  and  servants,  found  in  this  Commonwealth  at  the  be- 
44  ginning  of  the  war,  shall  not  be  attached,  either  in  their 
*  body  or  goods  because  of  such  war ;  but  shall  be  warned  by 
"  proclamation  from  the  governor,  (taking  thereon  the  advice 
"  of  the  council  of  state,)  that  they  shall  depart  the  Common- 
"  wealth  with  their  families,  agents  and  servants,  aforesaid, 
"  and  their  goods,  freely,  within  forty  days  after  the  proclaim* 
'  "  tion  made  and  published.  In  the  mean  time  they  shall- not 
44  be  impeached,  nor  let  of  their  passage,  or  of  making  their 
44  profit  of  their  merchandises,  if  they  will  sell  them." 

"  And  in  case  that,  for  default  of  wind,  or  of  ship,  or  fbr 
M  sickness,  or  for  other  evident  cause,  they  cannot  depart  the 
44  Commonwealth  within  m  short  a  time,  they  shall  have  other 
"forty  days,  or  so  much  more  a*  the  necessity  of  their  affairs 
"  may  require,  and  the  governor  and  council  may  think  safe 
44  to  allow ;  and,  in  the  mean  time,  may  sell  their  merchandise 
"  as  before  is  said.9 

Those  aliens  then,  even  in  time  of  war,  might  legally  do* 
part  unmolested  with  the  money  arising  from  the  sales  of  their 
merchandise  and  other  treasure,  and  throw  it  immediately 
into  the  hands  of  our  enemies  at  their  pleasure  ; — Mr.  Wirt  a 
"  strong  ground  of  policy"  to  the  contrary  notwithstanding. 

The  justice  and  liberality  of  those  acts  of  our  legislature,  in 
the  gloomy  and  trying  times  when  they  were  enacted,  speak 
for  themselves,  are  highly  praise-worthy,  and  need  no  further 
comments  of  mine. 

It  was  argued,  however,  in  this  case,  by  Mr.  Attorney  Ge- 
neral, that  "  the  appellees,  by  their  demurrer,  confessed  the 
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"  contents  of  the  bill  to  be  true.19— By  the  demurrer  they  eon-     Maech, 
fesseeUhe  fads  charged  in  tbe  bill,  bat  by  no  means  the  in-  ^J^^, 
ferences,  drawn  by  the  counsel,  from  those  facts :  for  instance,  jbe  commoo- 
ihey  confess,  "  that  their  testator  advised  and  took  counsel  to       wcaith 
u  discover  in  what  manner  he  might  most  effectually  secure  his  Martio'f  ca* 
M  estate  after  his  decease,  to  his  sisters,  who  were,  and  still     %%£? 
u  remain,  British  subjects,  and  aliens  to  the  Commonwealth, 
"  and  that  he  made  his  will  accordingly,  of  which  he  appoint- 
"  ed  them  executors :— that  they  were  notified  by  the  escheat- 
"  or  tbe  claim  of  the  Commonwealth;— that  he  held  an  inquest 
«  cf  escheat,  and  that  they  sold  part  of  tbe  land,  &c."    But 
they  deny  that  "  from  the  wnole  structure  of  the  prill,  a  trust 
"  is,  **  Ian  and  equity,  created  thereby,  the  execution  of  which 
"  is  in  favour  and  for  the  use  and  benefit  of  the  Common- 
«  wealth." — And  such  their  denial  is,  in  substance,  stated  and 
complained  of  in  the  MIL 

The  object  of  the  testator  was,  I  conceive,  not  to  play  a 
trick  on  the  Commonwealth,  and  defraud  it  of  its  right  sf  es- 
cheat, (which  right,  in  my  apprehension,  never  existed,  even 
in  idea,  'till  the  claim  was  brought  forward  to  public  view  by 
the  avarice  of  an  escheator,  and  advocated  by  counsel  learned 
in  the  law,  and  well  versed  in  the  chicanery  and  subtilties  of 
tbe  profession,  but  it  was  to  exclude  his  distant  collateral  rela- 
tions here  from  inheriting  his  lands  in  Virginia,  to  the  preju- 
dice of  his  nearer  and  dearer  relations  in  England,  who,  being 
aliens,  had  not  capacity  to  inherit  his  lands,  but  might  well 
take,  to  their  own  use  and  benefit,  the  product  of  /them,  when 
sold  to  citicens  of  this,  or  any  of  the  United  States  of  Ame- 
rica. And  will  this  government,  whose  citizens  proudly  boast 
of  it*  justice  and  magnanimity,  meanly  stoop  to  extort  from  fe- 
male indigence  the  pittance  of  a  dying  brother's  bounty,  and 
place  the  paltry  amount  in  its  coffers,  under  the  specious  pre- 
text of  guarding  the  public  safety?— I  shudder  at  the  degrad- 
ing idea,  and  confidently  trust  that  such  unworthy  conduct  will 
never  be  realized  by  pur  government. 

As  the  case  appears  before  the  Court,  if  the  Commonwealth 
has  any  right,  (though  I  am  clearly  of  opinion  it  has  none,)  it 
must  be  at  law,  for  equity  seems  most  decidedly  in  favour  of  the 
appellees  ;  I  am  therefore  of  opinion  that  the  decree  sustain- 
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log  the  demurrer,  and  dismissing  the  bill,  is  correct,  and 
ought  to  be  affirmed. 

There  being  an  equal  division  of  the  court,  it  follows,  ac- 
cording to  rule,  that  the  decree  is  affirmed. 


Dedded,  Apru  The  Common  wealth  against  Selden. 

1-t-  l8ie  The  Same  against  Seddon. 

1.  *  *"t*tor  THESE  were  two  cases  of  appeals  from  judgments  of  th* 
h!?brothen  2)*  District  Court  of  Fredericksburg,  in  which  the  questions  were 
fob  ^ere*"*  Precisely  the  same*  depending  on  special  verdicts  similar  in 
turn,)   "  to  be  every  thing  material. 

"  el  between  *n  e*on  ca,e»  a  fumstrans  de  droit  was  filed  by  the  appellee 
«'( them,  the  mo-  to  an  inquisition  of  escheat  returned  to  the  District  Court,  the 
"from  tfe  *de  object  of  which  inquisition  was  to  vest  in  the  Commonwealth  a 
"  ^f'ffiff  right  to  the  lands  of  the  Rev.  Robert  Buchan  deceased,  on  a 
«  and  from  the  supposed  failure  of  heirs.  The  special  verdict  in  Seidell's  case 
«  him**  a?* the  was  as  follows :— "  We  find  that  Robert  Buchan,  a  citizen  of 
J)*""*  <*  Jjj"  the  Commonwealth  of  Virginia,  was  seised  and  possessed  of 
"  at  they  redd-"  the  lands  in  the  inquisition  and  tnonstrans  de  droit  meotioo- 
"IWta?n,it  to"  •*  in  his  demesne  as  of  fee,  on  the  12th  day  of  July,  180JJ, 
44  his  will  that  «*  and,  being  so  seized  and  possessed,  did,  on  the  same  day  and 
"make  remit- *'  year,  make  his  last  will  and  testament,  in  writing,  in  these 
«  5DDWbiUitbeStt  words?  &c.  The  clause  on  which  the  controversy  turned 
••  exchange,  or  was  the  following : — "  I  give  and  bequeath  to  my  brothers 
"n^Vl!^"  David  *nd  James,  to  be  equally  divided  between  tbem,  the 
"atiheyawUi."  «  money  arising  from  the  sale  of  the  land  and  other  property. 

This  was  adjudg- 
ed to  be  a  pood 

devise,  to  that  a  tale  and  conveyance  by  the  executors  was  effectual  to  the  purchaser ;  and 
that  the  land  did  not  escheat  to  the  Commonwealth  in  consequence  of  the  testators  dying  without 
heirs, 

2.  A  deed  of  bargain  and  tale  admitted  to  record  on  the  acknowledgment  of  the  bargainor  in 
Court,  without  any  actual  delivery  thereof  to  the  bargainee,  was  determined  to  be  good  in  law,  aa  a 
deed  deftaered;  the  bargainee  having  entered  upon  the  laod  immediately  after  the  purchase;  having 
paid  a  part  of  the  purchase  money  ;  retained  notsession  according  to  the  baream ;  and,  upon  being 
informed  of  the  deed,  approved  thereof,  and  claimed  title  to  the  land  thereby  intended  to  be  con- 
veyed. 

3.  The  finding  of  an  Inquest  of  Escheat  in  favour  of  the  Commonwealth  will  not  take  away  the 
title  of  a  purchaser  claiming  by  a  deed  of  bargain  and  sale,  legally  executed  and  recorded,  before 
the  Inquest  wattealed ;  though  without  the  knowledge  of  the  bargainee  until  afterward*. 
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"  Md  Iron  the  debts  due  to  me  at  the  time  of  my  death ;  and,     -Awi* 
"Mlhey  K*tMe  in  Orait  Aritatn,  it  if  my  will  jthat  my  exe*  v^i^t^ 
c  caters  make  remittances  to  them,  ia  bill*  of  exchange,  or  in  x*c  Gommoa- 
"any  ether  mode,  at  aOon  aa  they  can.    I  appoint  doctor      wealth 

*  /4b»  Af.  D«si*{  and  Sffytmm  Jat*t9*  Esq.  executor*  to  this    stffeo,**. 

*  oiy  last  will  and  testament," 

TheapeeJaJ  verdict  proceeds :—"  And  the  said  Bohert  Bu- 
"dim  thereafter  died,  without  altering  or  revoking  the  sane. 
"  We  ind  that  the  aeme  lands,  in  the  said  inquisition  and 
"  monotrams  4e  droit  mentioned  are  the  lands  directed  .by  the 
44  said  Buchan  to  be  sold  after  bis  decease ;  and  that  his  hro* 
*'  then  David  and  James  are  aliens  and  subjects  of  a  foreign 
"  kingdom,  neither  of  whom  have  ever  been,  or  resided,  in  this 
"  Commonwealth.  We  find  that,  at  the  death  of  ibe  said  B*> 
"  chatty  be  bad  no  heir  capable  of  taking  or  holding  lands  qa 
"  Virginia ;  his  next  of  tin  and  of  blood  being  an  alien.  We 
"  find  that  the  executors  named  in  the  said  will  duly  qualified 
"  thereto,  and,  on  the  20th  day  of  March,  1804,  having  pre- 
"  vionsly  entered  upon  and  possessed  themselves  of  (he  said 
"  land  in  the  inquisition  described ;  and  after  having  advertised 
M  the  same  for  sale,  did  set  up  at  public  auction,  the  land  in 
**  the  monstrous  ie  droit  described,  which  was  struck  out  to  the 
"  said  Selden  as  the  highest  bidder,  upon  a  credit  of  one  and 
"  two  years ;  and  the  said  Selden  immediately  thereafter  enter* 
u  ed  upon  the  said  land,  paid  one  hundred  dollars  in  part  of  the 
"  purchase  money,  and  has  retained  the  possession  of  the  land 
"  to  the  present  period.  We  find  that  trie  said  executors  John 
"  M.  Daniel  and  Benjamin  James  signed  and  sealed  a  paper 
"  writing,  purporting  to  be  a  deed  from  them  to  the  plaintiff, 
"  which  paper  writing  we  find  in  the  words  and  figures  follow- 
"  ing.  to  wit;"  &e.  Then  the  verdict  proceeds : "  that  the  said 
"  executors  John  4f.  Daniel  and  Benjamin  Jones  presented  the 
"  aaid  paper  writing,  purporting  to  be  a  deed  as  aforesaid,  to  the 
"  County  Court  of  Stafford,  where  the  lands  lie,  and  having 
"  acknowledged  the  same,  it  was  admitted  to  record :  that,  prior 
"  to  the  admission  thereof  to  record,  the  said  plaintiff  Corey 
"  Selden  bad  not  been  presented  with  the  said  paper  writing, 
**  and  did  not  know  of  its  being  admitted  to  record;  that  be 
"  bad  no  knowledge  of  the  execution  of  the  same  until  after 

vol-  v.  21 


162  Supreme  Court  of  Appeal*. 

April,  «  taking  the  inquest  by  the  escheator  in  the  monstrans  do  droit 
1816-  «  mentioned,  but,  when  informed  thereof,  approved  of  the  same, 
"  and  claimed  title  to  the  lands  thereby  intended  to  be  convey- 
"  ed  to  him  by  the  said  executors.  We  find  that  the  said  deed 
"  had  never  been  delivered  by  the  said  executors  to  ike  said  Set- 
"  den,  or  seen  by  him  before  the  inquisition  aforesaid  was  seal- 
"  ed.  We  find  that  part  of  the  purchase  money  hath  been 
"  paid  to  the  said  executors,  but  not  the  whole.  If,  upon  the 
"  whole  matter,  the  law  be  for  the  Commonwealth,  then  we 
."  find  for  the  Commonwealth ;  but,  if  the  law  be  for  the  said 
"  Selden,  then  we  find  for  him." 

Upon  this  special  verdict,  the  Court  gave  judgment  in  favour 
ctSelden,  and,  on  a  similar  verdict  in  favour  of  Seddon;  from 
both  which  judgments,  the  Attorney  for  the  Commonwealth 
appealed. 

Thesft  cases  were  argued,  in  October,  1807,  by  the  Attorney 
General  for  the  appellant,  and  Williams  and  Randolph  for  the 
appellees,  before  Judges  Lyons,  Fleming,  Roane, and  Tucker. 
On  the  part  of  the  appellant  three  points  were  contended  for; 
1st.  That  the  lands  of  Robert  Buchan  escheated  to  the  Common- 
wealth, and  were  not  protected  from  escheat  by  his  will : — 2d, 
That  if  the  executors  took  a  fee  simple,  it  should  be  consider- 
ed as  held  by  them  in  trust  for  the  Commonwealth : — and  3d, 
That  the  papers  purporting  to  be  deeds  to  Selden  and  Seddon* 
never  having  been  delivered  to,  or  seen  by  them,  before  the 
inquisition  was  sealed,  could  not  be  a  bar  to  the  claim  of  the 
Commonwealth. 

In  support  of  the  first  point  it  was  said,  there  was  no'  de- 
vise of  the  lands  to  the  executors,  but  merely  a  power  given 
them  to  sell,  and  that  only  from  implication.  There  is  a  clear 
distinction  between  a  devise  to  executors  of  land  to  be  sold, 
and  a  mere  power  to  sell.     In  the  former  case,  the  profits  until 

(*M  Bm  Abr  ***e  ,a'e  ^°  to  ^e  e^ecu*ora»  *n  *ne  latter  not  (a)  In  the  for- 
281 ;  2  Burr,  mer,  the  descent  is  broken,  and  the  estatfc  vested  in  the  exe- 
r!rhon^niCo. c,,for§  un^  *ne  w,e ?  'n  the  latter  the  descent  is  not  broken, 

IML  H2  6.  H3  but  the  estate  is  vested  in  the  heir  at  law  ;  and  if  there  be  no 
a  236  a. 

ih\  2  TuA  BL  *!Cir*  ** mus*  **°  to  ^e  Commonwealth  by  escheat.(6)  Accord- 
244 ;  Conitn.  tfing  to  I  Bac.  133,  the  King  has  a  title  before  office  found  :  the 
Virg.  wet  20.  ijjqQ^t  of  Qflj^  |g  necessary  only  to  give  possession.    And 
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since  the  Commonwealth  it  entitled  to  all  escheats  hereafter     Area, 
going  to  the  King,  it  follows  that,  immediately  oo  the  death  of       1816< 
the  tenant  without  heir,  the  right  of  the  escheat  vests  in  the  ^  < 
Commonwealth.  *«Wi 

There  is  not  sufficient  ground  in  this  case  for  giving  the    8*W«i,a*. 
executors  an  estate  in  fee  by  implication;  for  it  is  a  rule  that 
such  estate  can  be  allowed  to  arise  only  by  a  necessary,  and 
not  a  merely  possible  implication,  or  intention,  in  the  de- 
visor, (a)  (a)  4  Bac.  Jbr. 

On  the  other  side,  it  was  insisted  that,  according  to  the  evi- 
dent intention  of  the  testator,  this  was  a  devise  of  an  estate  in 
fee  to  the  executors,  by  necessary  implication ;  for  as  they 
were  to  sett  the  land,  it  must  have  been  intended  that  they 
should  cfonvey  it  to  the  purchaser,  (1)  and  not  that  such  con- 
veyance should  be  made  by  the  heir:  for,  if  no  estate  was 
vested  in  them,  they  could  convey  none. 

The  descent  was  certainly  broken  by  this  devise.     In  Co. 
Litt.  236  «.,  it  is  said,  that  a  devise  of  lands  "  to  be  sold  by  ex- 
ecutors" is  the  same  as  a  devise  "to  executors  to  be  sold."(b)(J>)  See  alto  8 
In  Yates  v.  Compter  2  P.  Wms.  309,  the  devise  was  "that  his TjTvi™  A. 
executors  should  sell  his  lands"  and  invest  the  mooey  in  V^^^''c^um% 
chasing  an  annuity  for  Jane  Styles  ;  it  was  decided  that  the  Pantnt. 
-descent  was  broken.     So,  in  ease  of  a  devise  that  the  testa- 
tor's lands  shall  be  sold  by  his  executors  for  payment  of  his 
debts,  it  was  holdea  that  an  interest  in  the  land  was  given  to 
the  exeeutors.(c)    In  1  Bro.  Ch.  cases,  135,  the  testator  hav-  (0  8  Finer  465. 
tng  directed  that  all  his  estate  in  Kent  should  be  sold  forth-  jje,  jwJJjJi 
with,  and,  (after  payment  of  several  sums,)  that  the  residue  be  ^' Jf^<m-  ^* 
vested  in  his  executors  for  payment  of  debts,  Lord  Ch.  Thurlo*  fi  zl  mod  4B2 
decided  these  to  be  equitable  assets,  and  that  the  descent  was*1  L 
broken. 

-  But,  even  admitting  this  to  have  been  a  naked  power  not 

coupled  with  an  interest,  the  Commonwealth  cannot  take ;  for 

'  the  executors  have  exercised  that  power,  and  the  heir,  if  there 

was  one,  would  be  bound  by  it;  for,  even  if  the  land  descended 

to  him,  he  could  make  no  disposition,  which  would  not  be  over- 

(1)  Note.    Ste  Rer.  Coda,  lit  vol  chap.  92.  feet  45.  p.  166,  ousted,  at  to 
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reached  by  the  sal*  of  the  eseantoraY  who  may  sell  netvitav 
standing  his  tale,  («)  Indeed*  according  to  the  tare  ia  Co.  JML 
hf  the  executors  released  to  the  heir,  such  act  it  void,  at  net  m 
conformity  with  the  will.  In  like  manner,  the  Lord!  or  the 
King,  cfekmag  by  eoeaesl,  is  psecjuded  by  (ho  sale  made  by 
the  eieeutors.  (b) 

(fl)  8  Finer  458. 
PL  2;  469.  pi. 

|3;  Ce.  £&.  Jji  «fpfor<  rf  tfo secmd  point,  the  Jtonw*-  Qemral  referred 
I*  H  afj^to  hit  argument  in  the  case  of  the  Conwumtvealth  v.  Marlm** 
(bfnJjl  419  executor8>  which,  together  with  that  in  opposition,  need  not  here 
10  Finer'  no.  be  inserted,  tie  point  ia  4ueetiod  being  so  tally  discussed  by 
trf^^the  judges  in  tbeir  opinion*  »  that  ease.(l) 
UU.  150.' Hor'- 

rW''  ***         t*  support  of  the  third  point,  it  was.  contended,  that  the  writ- 
ing produced  did  not  posses*  the  essential  requisites  of  a  etooV 
There  ware  no  parties  to  it    The  name  of  Seldm  was  indeed 
in  it;  but  he  was  not  a  contracting  party;  never  assouted  to 
it;  and  koe w  nothing  of  it  until  after  the  ioqaest  was  taken, 
It  never  was  delivered  to  kirn  at  all,  though  it  was  recorded  in 
court  upon  the  acknowledgment  of  the  executors ;  for  that  was* 
merely  an  act  of  theirs  without  his  participation.    If  it  watf 
delivered  as  an  socroto,  the  jury  ought  so  to  have  fimd  it ;  for 
the  court  oan  presume  nothing  in  a  special. verdict. 
lit  v^'chC<9o!     Del*vet1f  »  absolutely  necessary  to  perfect  a  deed,  (r)    The 
•eet  i.  p.  156 ;  verdiet  finding  that  a  paper,  purporting  to  be  a  deed,  never  wan. 
27fefc*taoe.ddiv«r«d,  tet  asosnted  to  afterwards,  does  not  make  it  a  afe* 
but  only  a  paper  assented  to,  which  was  not  a  deed,    We  art 
here  in  a  court  of  tor,  and  the  deed  must  have  the  legal  requk 
sites.    Heoording  may  be  supposed  equivalent  to  delivery ;  but 
the  law  requires  delivery,  as  treti  as  recording.    A  deeaV  if  de- 
livered, is  good  between  the  parties,  though  not  recorded.    Re* 
cording  is  a  strong  ground  of  inference  that  it  bas  been  deliver- 
ed; but,  In  this  case,  that  iafcvencte  ia  prohibited  by  the  ex* 
press  ftading  of  the  Jury  that  it  never  at**  dskvcred 

(l)Kt*#.    A«  tothfc  prist,  JRfl<e*#t4c«Mi^ 
♦«  the?  lh#Oon»<»ireaUh  bat  aoycevty*  or  *het*er  she  csAtaJl  for  ttfecatit*  of. 
u  Uit  trait  for  her  benefit    When  Urat  case  ii  pretexted,  it  wUl  be  proper  to  eoft, 
«♦  rider  H.    Thii  it  *  proceedHy  at  comwn  (**.» 
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IK  opposition  to  <tt»  point,  it  was  remarked  that,  IT  the  dxe-     imm^ 
tiatort  had  Onl  y  ft  naked  power,  it  was  not  necessary  for  the  ^^^L  ( 
party  purehmsing,  to  have  *  deed;  ft*  he  was  to  awafer  <**tw  Comes* 
ie«.(*)  ****■ 

But  If  &  deed  be  necessary,  the  one  found  by  the  Jory  ii    arideet  te 
sufficient;  befog  atknowUdgtd  in  Court  by  the  grantors;  fo*f 
dtthwgh  the  appellees  might  have  reverted  the  order  admit- y^,*1^^ 
Hog  it  to  record,  or  refilled  to  take  under  it,  no  other  person  &*  Jf  *;  * 
aoald  hnjroga  It.    When  he  was  apprised  of,  and  taw  the  deed,  135.'         mm 
Me  approved  it,  and  claimed  title.     It  had  operation  (rem  the 
acknowledgment  and  delivery  in  Court.    The  question  pro* 
pounded  to  the  bargainor  in  such  cases  is,  "  do  you  acknow- 
"  ledge  this  to  be  your  act  and  deed,  emd  dtfaer  it  03  sudi?" 
Be  would  therefore  be  estopped  ftofti  saying  that  sotblng  peat* 
«d  by  the  deed  H^  the  bargainee. 

The  object  of  executing  ant  recording  a  deed  it  thai  every 
one  may  have  notice  of  the  person  who  sftoavtf  he  tenant  te  the 
prmcipe.  The  Jury  find  that  tie  appellee  entered  oa  the  land, 
and  this  deed  (if  one  waa  ndeessary)  gave  Wen  the  legal  estate. 

Id  5.  Co,  Rsp.  U  b.  it  is  hetcl  that  if  a  nseo  delivers  a  writing 
a*  an  esorow,  to  be  trie  deed  when  certain  eondMoea  are  per* 
formed)  and  afterward*  the  obligor  or  *bvJ£ea  alee,  and  there-  ' 
after  the  conditions  are  performed,  the  deed  is  good ;  for  there 
was  a  tradkh  mthouta  in  the  ttre  of  the  parte*  TMacase 
prewes.  that*  deed,  which  is  delivered,  add  is  not  ceojplete* 
will  be  good  by  safeeequent  events,  even  though  one  of  the  par* 
ties  dies  before  it  is  completed ;  and  that  the  performance  of 
the  condition  will  relate  bach  to  the  delivery.  go,  here*  the 
appellee  having  accepted  and  ethtawd  title  adder  the  aoknww- 
ledgment  in  Court,  a  new  delivery  to  him  in  person  was  not  ne- 
cessary ;  but  such  acknowledgment  related  back  to  the  first 
delivery. 

But,  even  if  it  took  effete!  freer  the  time  of  assent  only,  all 
the  authorities  prove  that  the  deed  shall  overreach  the  title, 
an  well  of  the  king,  as  of  the  heir.  If  the  delivery  he  te  a  per- 
son pretending  to  be  aa  agent,  bet  not  having  atrlhettty,  tfpett 
the  principal's  approbation,  the  validity  of  the  deed  has  refe- 
rence to  snob  delivery  .(Jp)  If  the*  a  deed  which  is  void  eaa<*y  **-*+ 
bj*  such  aa  act  be  made  good,  a  fortiori*  deed  not  void  may  }*^;ffij!ffffi, 
ba  made  good  by  the  bargainee  claiming  title  under  it.  *  «&*tam«*# 

201-304. 
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Apbil,  It  ii  objected  that  it  should  have  been  delivered  at  an  esarm. 

1816.        if  that  was  necessary,  the  Court  will  adjudge  the  delivery  to 

The  Common-  *****  ^een  *°  intended ;  and  then,  when  accepted,  it  will  have 

wealth       relation,  ut  res  magi*  valeat  quam  pereat.    But,  on  this  subject, 

SeJden,  Ac    the  case  of  Wankford  v.  Wankfora\{a)  is  decbive ;  from  which 

it  appears  that  an  obligation  delivered*by  A.  to  C.  for  the  use 

(«)  iSaOcm.^  B tU  thedeed  tf  A#  ttl||  B.  T^Btt  to  accept  it    go  !„ 

(ft)  2  Soft.  618.  Thompson  v.  Leach^b)  it  is  said  that  a  grant  of  goods  vests  * 
property  in  the  grantee,  and  the  sealing  of  a  bond  to  another* 
in  bis  absence,  makes  it  the  bond  of  the  obligee,  immediately,  and 
without  notice. 

In  reply  to  the  argument  in  favour  of  the  deed,  the  Attorney 
(O  Rev.  CoitOeneral  submitted  to  the  Court  whether  our  Act  of  Assembly ,(«) 
litvoi. ch.  92. doeg  not  make  a  deed  necessary,  in  order  to  pass  the  estate  to 
the  purchaser  from  the  executors. 
The  recording  of  the  deed  is  not  equivalent  to  delivery.  In 
(d)  2  Cefl.  125— ^ifiP**  v*  Jtowfc^pk  (<0  the  deed  was  re-acknowledged  before 
w.  witnesses,  and  recorded  within  four  months  after  being  executed 

the  second  time.  The  second  execution  of  the  deed  (like  the 
first)  comprehended  all  its  requisites,  among  which  was  delive- 
ry ;  but,  here,  that  there  was  no  delivery  is  expressly  found. 

No  decision  having  been  pronounced,  the  causes  were  re- 
argued in  May,  1810,  after  the  death  of  Judge  Lyons,  and 
again  after  the  resignation  of  Judge  Tucker. 

On  the  1st  of  April,  1816,  the  President  pronounced  the 
Court's  opinion,  that  the  judgment  be  affirmed. 


^n'mt  Garland  against  Bugg. 

l.  Alter  a  Dis      AFTER  the  affirmance  by  the  Court  of  Appeals  of  the  judg- 
jyi^t  STd<?  n*0  *  obtained  by  Bugg  against  Garland,  in  Detinue  for  a  (t> 

tmue  hai  been 
retained  execut- 
ed, hut  mOmd  mHtftdim,  if  the  Court,  on  the  plaintiff!  motion,  direct  the  Didrimt  to  be 
•openeded,  to  fer  m  it  related  to  the  tpeciSc  property,  aod  to  be  executed  at  to  the  alternative 
▼aloe,  toco  order  it  poterroocoot;  hot  U  man,  the  plaintiff  may  hare  a  new  dutnnfat,  to  be 
executed  at  to  wen  value.  ^ 
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male  slave,  (which  case  is  reported  in  1  H.  &  If.  374—377,)  a    Ooroaaa, 

writ  of  distringas  issued  on  the  said  judgment,  August  5th,  v  ^^ 

1807,  and  was  returned,  September  11th,  1807,  "  executed  on 

"  the  lot  and  houses  in  which  the  said  Garland  lived." 

September  23d,  1808,  an  order  was  made  by  the  District 

Court,  on  the  motion  of  Bugg,  directing  the  distringas  issued 

M  from  the  office  of  the  said  Court,  to  be  superseded,  so  far  as  it 

"  related  to  the  specific  property,  and  to  be  executed  as  to  the 

"alternative  value." (a)  fc^**;  , 

'  Code,  \st  voL  eh. 

May  loth,  1800,  on  his  farther  motion,  an  order  was  made  t5t,i«t48,  p. 

by  the  Superior  Court  of  Albermarle  County,  (to  which  the  re-305, 
cord  stood  removed  under  the  act  of  Assembly,)  reciting, u  that 
"  the  plaintiff  could  not  have  delivery  of  the  slave,9*  and  di- 
recting that  a  ca.  so.  or fi.  fa.  might  issue  on  the  said  judgment. 
Whereupon,  a  writ  of  fieri  facias  was  sued  out  of  the  Court  last 
mentioned,  and  executed  on  the  negro  woman  aforesaid,  and 
two  other  slaves,  who  were  sold  for  the  sum  of  one  hundred 
and  eighty-five  pounds,  one  shilling ;  and  Garland,  becoming 
the  purchaser,  on  credit,  by  virtue  of  the  act  of  Assembly  con- 
cerning executions,  passed  January  31st,  1809,  (b)  gave  bond  (b)  5m  Jets  of 
and  security  for  the  money.  2?i4^5i! 

At  October  Term,  1809,  a  motion  was  made  by  Garland  to 
the  said  Superior  Court  to  quash  the  writ  of  fieri  facias,  and  to 
set  aside  the  several  orders  aforesaid.  It  appeared  to  the  Court, 
that,  from  the  date  of  the  judgment  until  the  sale  under  the  fi. 
feu,  the  negro  woman  had  remained  in  the  possession  of  the 
defendant  ;  with  this  exception,  that  before  the  date  of  the 
osder  superseding  the  Distringas,  as  to  the  specific  thing,  and 
after  the  issuing  and  levying  that  Distringas,  the  plaintiff,  Bugg, 

2.  It  it  not  Decenary  to  state  tbe  reasons  of  such  order  on  its  face,  became  H  will  be  presumed 
to  be  correct,  unless  tbe  contrary  appears. 

3.  After  the  Distringas  upon  a  Judgment  in  Detinue  has  been  executed  without  satisfaction,   or 


awed  Tor  tbe  alternative  value. 

4.  Notice  of  a  motion  to  supersede  a  Distringas,  or  for  a  a.  m.t  or  fi. /a.  in  lieu  thereof,  need 
not  be  given  by  the  plaintiff  to  the  defendant 

5.  It  seems,  that,  according  to  the  Common  Law,  still  in  force  in  Ptrffsni,  the  plaintiff  io  De- 
Jinne  is  not  entitled  to  the  issues  of  the  defendant's  lands  or  ether  property,  received  by  the  Sheriff 
upon  Use  Distrin&u. 


lift  Sttprtme  Court  /of  Appeal*. 


found  her  atadbtaoce  from  the  defendants  borne,  took  j 
9100  of  her  peaceably,  and  delivered  her  to  a  certain  John  Punt, 
jr.  (to  whom  he  had  sold  her  provided  possession  of  her  could  ha 
peaceably  hud  ;)  declaring,  at  the  time,  that  he  delivered  her 
in  partuance  of  bis  contract;  that  Perm  remained  to  possession 
about  half  an  hour,  in  the  town  of  New-Qlasgom,  (where  the 
defendant  lived,)  and  was  about  removing  the  slave,  whan  he 
was  met  by  the  defendant,  who  demanded  her,  and  finally  com- 
pelled him  to  relinquish  bis  possession ;  that  Bugg  was  not  pre- 
sent when  she  was  thus  retaken ;  that,  for  this  act,  the  defend- 
ant commenced  actions  of  trespass  against  Bugg  and  Pmn,  in 
the  Superior  Court  of  Amherst;  contending  that,  as  Bugg  had 
resorted  to  his  distringas,  he  was  not  warranted  in  taking  said 
slave ;  in  which  suits  be  was  cast ;  Bugg  and  Ptm  producing, 
in  their  defence,  a  bill  of  sale  from  Borland  to  Bugg,  (wbe 
contended  that  he  had  also  obtained  a  judgment  for  the  same 
slave ;)  and  it  appearing  that  they  had  used  no  force.  In  sup- 
port of  his  motion,  Garland  urged,  that  it  did  not  appear  from 
the  record  that  any  notice  was  given  to  him  of  the  motions,  on 
which  the  foregoing  orders  were  made. 

This  being  all  the  evidence  offered  by  either  party,  the  Court7 
overruled  the  motion ;  whereupon  Garland  filed  a  bill  of  ex- 
ceptions.    He  afterwards  obtained  a  writ  of  supersedeas  from 
a  judge  of  this  Court,  to  stay  all  proceedings  on  the  original 
judgment,  and  on  the  several  orders  aforesaid. 

Wickhatn  for  the  plaintiff  in  error,  relied  on  the  following 
points  :  1st,  That  the  order  of  the  23d  of  September  1808,  w^s 
erroneous  :  being  made  ex  parte,  without  notice  ;  and  no  good 
cause  for  the  same  being  stated  on  the  record.  Wherever  a 
motion  is  made  on  facts  to  be  proved  by  evidence  aliunde,  the 
opposite  party  ought  to  be  summoned  to  give  him  an  opportu- 
nity of  controverting  those  facts. 

2d.  Admiting  the  said  order  to  be  in  other  respects  proper, 
the  Court  had  no  right  to  make  it  after  the  distringas  bad  been 
executed. 

3d,  The  order  of  the  10th  of  May,  1809,  was  improper ;  the 
writ  of  distringas  having  been  superceded  only  as  to  its  object, 
and  being  in  full  force  in  point  of  execution  ;  so  that  the  appel- 
lant was  made  subject  at  the  same  time  to  the  operation  of  a 
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distringas  on  his  lands,  and  *fi.fa.  against  bit  goods  for  one    Octobi*, 
and  the  same  debt ;  and  this  order  was  also  erroneous  in  being  ' 

ex  parte,  and  without  notice. 

4th.  Under  any  circumstances,  the  awarding  Bjifa.  for  the 
alternative  value  after  a  distringas  had  been  executed,  was  illegal. 

This  point  is  important  because,  in  consequence  of  an  over* 
sight  in  this  Court  the  judgment  was  affirmed,  although  the  jurj 
had  fixed  the  value  of  the  slave  at  a  higher  sum  than  that  stated  in 
the  declaration^  1)  At  any  rate  ihe  distringas  should  have  been 
set  aside.  A  dictum  in  3  BL  Com.  413.,  may  be  relied  upon  by 
ihe  counsel,  on  the  other  side  ;  but  it  must  be  understood  that 
the/,  fa.  is  to  be  allowed  only  as  a  substitute  for  the  distringas, 
not  as  a  cumulative  remedy.  It  may  be  contended  that  the  or- 
der awarding  the  fi.fa.  virtually  *ei  aside  the  distringas.  But 
how  can  it  be  so  understood  ?  No  direction  is  given  that  the 
sheriff  should  stay  his  hand. 

5th.  Credit  ought  to  have  been  given  for  the  issues  received 
by  ihe  sheriff ;  for  be  must  have  received  some,  as  be  took 
possession  of  an  house.  It  is  not  to  be  inferred  from  the  si- 
lence of  the  return  on  the  execution,  that  there  were  no  issues. 
In  8  Finer  39.  pi.  6,  it  is  laid  down  that  there  may  be  *JL  /«., 
where  no  issues  are  received  on  the  distringas. 

Wirt  contra.      The  objection  to  the  order  for  want  of  notice 
has  been  made  and  disposed  of  in  this  Court  on  sundry  occa- 
sions, (a)     The  controversy  is  pending  until  consummated by &?** C«wn- 
execution,  and  the  parties  are  in  Court  as  to  all  motions  and //emit,  2H.  f 
orders  touching  the  execution  itself.     That  no  notice  is  ne-  jyl^^1^ ; 
cessary,  whs  expressly  considered  and  determined  in  the  case  Dundat,  2 
of  the  Commonwealth  v.  Hewitt.  W<ukt  *' 

The  objection  taken  to  the  same  order,  that  it  is  not  stated 
for  nrhat  cause  the  writ  of  distrittgas  was  superseded,  «fcc.,  is 
equally  untenable  :  for  Courts  have  a  right  to  watch  over  the 
execution  of  their  judgments,  and  to  give  them  effect,  without 
assigning  on  the  record  the  reasons  of  their  orders  ;  and  they 
will  be  presumed  to  have  done  right,  until  the  contrary  appears. 

(1)  Note.  Id  this  position,  Mr.  Widtkam  appenrt  to  bare  been  mistaken  j  far, 
ia  the  cue  of  Biggm-U  admW.  v.  AUUntn,  1 H,  if  M.  M,  it  wm  decided  that, 
"  in  Detinue,  the  jury  may  extend  the  price*  of  the  slaves  laid  in  the  declaration.*9 

vol.  v.  22 


ire 

OCTOBIR, 

1816. 
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Mr:  Wiclcham's  objection  to  the  order  of  May  10th,  180&, 
that  *fi.fa.  was  thereby  awarded,  while  the  distringas  was  in 
full  force,  is  incorrect  in  point  of  fact  The  distringas  in  this 
case  had  been  executed  merely  as  a  distringas  to  compel  the 
n/oduction  of  the  specific  thing,  and  was  returned  executed  on 
the  1 1th  of  September,  1807.  The  return  day  of  the  writ  had 
passed :  the  return  had  been  made  :  the  writ  was  out  of  the 
sheriff's  hands  :  it  wm  functus  officio  ;  and  there  was  no  possi- 
bility of  its  being  re- levied,  without  a  trespass  by  the  officer. 
It  is  true  it  was  still  operating  on  the  property  of  the  defend* 
ant ;  but  that  operation  was  removed  by  the  order  of  the  23d 
of  September,  1808  ;  by  which,  and  by  its  return-day  having 
passed,  it  was  annihilated.  That  it  bad  beeo  executed  as  a 
distringas  merely  to  force  the  delivery  of  (he  slaves,  is  apparent 
from  the  language  of  the  writ  itself.  (I.)  When  the  last  men- 
tioned order  came  to  act  upon  the  distringas,  it  was  not  to 
change  the  purpose  or  effect  of  its  past  execution :  that  order 
professes  no  such  thing ;  nor  is  any  such  power  given  to  the 
Court  by  the  act  of  Assembly  :  the  language  of  both  is  future ; 
the  words  used  being  "  to  be  executed  as  to  the  alternative  value." 

The  order  of  September  23d,  1808,  had  not  itself  the  effect 
of  an  execution  :  it  merely  authorized  the  levying  an  execu- 
tion for  a  particular  object.  At  the  time  of  making  the  order, 
there  was  no  execution  out,  on  which  it  could  operate.  Its  ef- 
fect, therefore,  was  to  remove  the  operation  of  the  former,  and 
to  authorize  the  plaintiff  to  take  out  a  new  distringas,  with  the 
new  object  of  the  alternative  value.  But,  until  he  should  do 
so,  this  order  of  permission  was  a  dead  letter,  not  binding  in 
any  way  the  real  property  of  the  defendant.  It  does  not  ap- 
pear that  the  plaintiff  ever  availed  himself  of  this  permission  ; 
and  the  Court  will  not  presume  it  for  the  purpose  of  vitiating 
the  order  of  May  10th,  1809.  On  the  contrary,  that  order  will 
be  presumed  to  have  been  correct,  until  the  contrary  appears. 
When,  therefore,  the  Court  was  moved  for  the  writ  of  JLfa.  in 
May,  1800,  it  is  not  correct  in  point  of  fact  that  there  was 


(1)  Note.  Tbe  distringas  issued  io  tbii  case  was  to  compel  the  production  of  the 
negro  woman  "  of  the  price  oT$750,  if  she  may  be  had,  or  the  price  aforesaid,  if 
44  the  may  not  be  had."  And  inch  appears  to  be  the  usoal  form  of  tbe  writ  of  «K*~ 
itinga$ .-  but  it  teems  that  tbe  ikoriff  is  not  authorised  to  determine  that  tbe 
slave  cannot  be  bad,  and  thereupon  to  receive  the  alternative  value. 
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another  execution  of  a  different  character  in  full  operation.    October 

ift  i  ft 
There,  was  at  that  time  no  execution  out :  the  cause  in  the  v  .^  il 

mean  time  had  been  carried  up  to  the  Court  of  Appeals  after  the 

return  of  the  distringas  ;  and  it  was  on  its  return  to  the  Court 

below,  that  the  order  of  May,  1800,  was  made  *  as  appears  by 

that  order  itself. 

The  question  if,  whether,  under  these  circumstances,  the 

court  erred  in  directing  that  the  plaintiff  might  have  either  a 

ca.  sa.  or/. /a.,  at  option. 

That  order,  I  insist,  was  right  both  at  common  law  and  by 

statute. 

1 .  At  common  law. 

The  plaintiff  is  entitled  to  satisfaction  of  bis  judgment. 

True  it  is,, he  can  have  but  one  execution ;  but  that  must  be  an 
execution  with  satisfaction.     Hence,  if  the  defendant  be  taken 
on  a  ca.  sa.,  it  is  held  that  this  is  no  satis/action,  but  a  security 
merely  ;  and  if  he  die  in  prison,  the  plaintiff  may  have  hfi.fa. 
against  his  goods,  or  an  elegit  against  his  lands,  (a)     The  plain-  («)  BlimfrU?* 
tiff  may  change  bis  execution  as  often  as  he  pleases,  unless  in  486,  reeognfad 
the  case  of  a  valuable  execution,  on  which  there  has  not  only  l?J£££  7' 
been  a  seimre,  but  a  satisfaction,  (b)    But  a  distringas  is  not  a  Watk.  s*. 
valuable  execution  :  it  is  a  mere  measure  of  constraint :  the  VemrTeited  is 
party  is  considered  in  contempt  of  the  Court ;  and  the  rents,  2i/f  n^JE*: 
issues  and  profits  go  to  the  King,  or  to  the  Commonwealth ;  *.  jiuwJuTl 
oot  to  tbe  pUintiff.  (c)  f  Lw£  !£? ! 

%*  It  is  only  in  consequence  of  the  statute  10  Geo.  3.  ch.  5.,M0;    H*art 
that  tbe  issues  on  tbe  distringas  are  sold  and  applied  to  the^  t3*  ?\o& 
plaintiff's  demand  ;(</)  a  statute  not  in  force  in  this  country,  2MaUor^$Eni. 
and  to  which  we  have  nothing  analogous.  (0  6  Com.  Dig. 

If  the  distringas  be  not  a  valuable  execution ;  there  is  no  ob-  pj|^]i| />™ 
jection  to  its  going  at  the  same  time  with  a  valuable  one.  Like  OUbert's  Lam 
a  co.  «a.,  it  is  a  measure  of  constraint ; — a  security  merely  ;t7,  28,  so,  31. 
and  a  ceu  sa*  and Jt/a*  may  issue  together;  (e)  but  both  cannot  W '  f*  PtaeL 
be  executed: — if  one  be  executed,  the  Court  will  quash  the  other  (?)  4  Com,  Dig. 
on  motion.     So,  a  distringas  and  writ  of  inquiry,  or  capias  for 
damages,  may  be  issued  together. (/.)  (ft)CM$  Bn- 

Tbe  doctrine  laid  down  in  3  Bl.  Com.  413,  seems  written  di-pj.  \p.  m.  *. } 
rectly  to  fit  this  case.  Mr.  Wickham  says  it  is  a  mere  dictum  ;™%%$!iR*: 
bat  Kcilw.  64.,  the  authority  there  referred  to,  fully  supports  the  Ai'ifa//,  213— 
position  of  Blackstone  ;  as  also  does  2  Mallory  426 ;  and  8 2I3< 
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Octobee,  Viner  40.  pi.  15.    But  there  can  be  no  difficulty  arising  from 

^J5^*  the  distringas  nndjifa.  being  both  in  operation  at  the  tame 

Garland  time  ♦  f°r  a  Par*y,  bJ  suing  oat  a  second  execution  before  the 

*•  property  taken  on  the  first  is  sold,  abandons  the  Uen  given  to 

MM?,.  Ma.hytbefir.t.(«) 

Graham,  1  Call 

492'  Friday,  October  lift  1816,  the  President  pronounced  the 

'Court's  opinion,  that  there  was  no  error  in  the  said  Judgment 
and  Orders  ;  all  of  which  were  therefore  affirmed,  with  costs 
and  damages  for  retarding  the  execution  thereof. 


ber  1Mb,  isle.         Cooke  against  Graham's  Administrator. 
«<i#  IrlRC££d    Tn,s  W88 an  act5on  of  debt  °°  a  bond' in  beha,f  of  Edwtrd 

being  ••  whereas  Graham,  administrator  of  William  Graham  deceased,  against 
"did  lemTtoJ.  StcphenCook  in  the  Superior  Court  of  Loudoun  County. 

"  the  obh°°  °'  The  dec,arat*1011  wa9» *n  ,ne  uwal  form»  OD  a  bond  for  five 
41  money,  and  thousand  dollars,  payable  to  the  intestate  in  his  life  time. — 
•"Sv^toiedi The  defen(,ant  praying  °7er  of  the  condition  of  said  bond,  it 
"  but  before  be  was  inserted  in  the  record  as  follows  : — 
"f&oe!  !md  w  Whereas  the  said  Stephen  Cooke  did  lend  to  Josiak  Wat- 
"  jbSTpW*'**  "  son*  °*  t*lc  *own  °^  Alexandria,  twenty-five  hundred  dollars 
"ha&inrtuted"  of  the  said  William  Graham's  money ;  and  the  said  Josiah 
"«Ssf/jlffir"  Watson  having  failed,  but  before  he  failed  paid  five  hundred 
"the  recovery  «  dollars ;  and  whereas  ike  said  Stephen  Cooke  hath  institute 
uney;  now,  if  "  ed  a  suit  against  said  Josiah  Watson  for  the  recovery  of  send 
"mihril'pav"  «WKV#  now  the  condition  of  the  above  obligation  is  such, 
|*  the  whole  mm «« that  if  the  said  Stephen  Cooke  shall  well  and  truly  pay  the 
"can 5  recoT-"  whole  sum  so  lent,  if  it  can  be  recovered  from  the  said  Jo- 
"  ?I!d  J^Jf tht "  5I€*  ^ak°n»  or  *1'18  endoraef*  o^  I"  cm*  it  cannot  be  wholly 
41  fa  ease  it  caih "  recovered,  will  lose  the  one  half  of  that  sum  which  cannot 

"not  be  wholly 
•*  recovered, 

•*  will  lose  the  one  half  of  that  sum  whieh  cannot  be  recovered,  then  the  above  obligation  thai! 
"  be  void,  otherwise  to  remain  in  full  force  and  virtoe ;"— a  plea  stating  "  that  he  the  said  obligor 
44  could  mi  recover  of  J.  W.  or  bis  endorser,  the  sum  of  money  in  the  said  condition  mentioned, 
44  or  aay  part  fAeres/,  and  that  he  paid  to  the  obligee  one  half  of  the  suso  which  could  not  be  so 
14  recovered,  and  the  farther  sum  of  five  hundred  dollars,**  is  a  good  and  sufficient  plea  in  bar  to 
an  action  upon  the  bond ;  without  any  farther  averment  that  the  said  obligor  had  used  slice  diK- 
gtnee  in  prosecuting  the  suit  against  J.  W.  ;  and  without  stating  what  measures  be  had  taken  to 
recover  the  mooey,  or  who  the  endorser  waf . 
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44  be  recovered,  then  the  above  obligation  shall  be  voldr  other-    Ocroirm, 

"  wife  to  remain  in  full  force  and  virtue."    The  defendant  then  ^^^ 

pleaded  several  pleas,  among  which  it  is  sufficient  to  mention       q^^ 

the  second,  the  cause  having  been  decided  by  this  Court  upon  _   .  *•      _ 

that  plea  only. — It  was  in  the  following  words  :— "  And  the    miniitrator. 

44  said  Stephen,  by  leave  of  the  Court,  for  farther  plea,  saith, 

44  that  the  said  plaintiff  ought  not  to  have  or  maintain  his  ac- 

"  tion  aforesaid  against  him,  because  be  saith,  that  he  the 

44  said  Stephen  could  not  recover  of  Josiah  Watson,  or  his  en- 

44  doner,  the  sum  of  money  in  the  condition  of  the  said  writ- 

**  ing  obligatory  mentioned,  or  any  part  thereof;  and  the  said 

"  Stephen  farther  saith,  that  be  paid  to  the  intestate  of  said 

"  plaintiff  on  the  day  of  in  the  year  one 

"  hatf  of  (he  sum  which  could  not  be  so  recovered,  and  the  far' 

"  thersum  of  five  hundred  dollars  :  and  this  the  said  Stephen  is 

44  ready  to  verify.* 

To  this  plea  the  plaintiff  filed  a  special  demurrer,  setting 
forth  the  following  causes  of  demurrer : 

"  1st.  Because  the  said  defendant  doth  not  set  forth  in  his 
44  said  Plea,  that  any  suit  was  brought  and  prosecuted  by  him 
44  against  the  said  Josiah  Watson  and  his  endorser. 

44  2.  Because  it  does  not  appear  by  the  said  Plea  that  the 
"  said  defendant  used  all  due  diligence  to  secure  and  recover 
44  the  aforesaid  sum  of  2500  dollars  of  the  said  Josiah  Watson, 
44  or  bis  endorser. 

44  3.  Because  the  said  defendant  in  his  said  Plea  does  not 
"  shew  that  he  used  all  legal  ways  and  means  to  recover  the 
44  amount  of  the  said  2500  dollars  of  the  said  Josiah  Watson, 
44  or  of  his  endorser,  or  of  the  bail  of  the  said  Josiah  Watson. 

44  4.  Because  the  said  Plea  does  not  state  who  the  endorser 
u  of  the  note  of  the  said  Josiah  Watson  for  the  said  2500  dol- 
44  tare  was. 

44  5.  Because  the  said  defendant  is  bound  to  pay  one  half 
44  of  the  sum  that  is  not  recovered  of  the  said  Josiah  Watson, 
44  or  his  endorser ;  and  if  the  said  defendant  has  recovered  any 
44  part  of  the  said  2500  dollars  from  the  said  Josiah  Watson,  or 
44  Ms  endorser,  then  he  is  bound  to  pay  one  half  of  the  sum 
u  not  recovered  to  the  said  plaintiff  as  administrator  aforesaid, 
44  which  one  half  is  1000  dollars,— and  also  bound  to  pay  $500 
"  which  he  received. 
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"  6.  Because  the  said  Plea  is  dmtbU  and  multiformis,  in  this 
"  tbat  it  contains  two  distinct  matters ;  to  wit,  that  the  de- 
"  fendant  could  not  recover  the  2500  dollars  of  Jesiah  Watson, 
"  or  his  endorser,  and  that  he  had  paid  1000  dollars,  a  part  of 
"  the  said  2500  dollars,  to  the  intestate  of  the  plaintiff,  which 
u  are  allegations  to  which  separate  and  distinct  answers  may 
"  be  made,  and  which  therefore  cannot  be  joined  in  one  and 
"  the  same  Plea. 

"  7.  Because  the  said  defendant  in  his  said  Plea  does  not 
"  give  any  answer  ate  to  the  sura  of  500  dollars,  stated  in  the 
"  condition  of  the  said  bond  to  have  been  received  by  him  of 
u  the  said  Jesiah  Watson  before  the  execution  of  the  said 
a  bond.  (1) 

44  8.  The  said  Plea  and  the  matter  therein  contained  is  in- 
4(  formal  and  insufficient  in  law." 

The  Superior  Court  of  law  adjudged  this  demurrer  to  be 
good, 4t  because  it  was  not  alleged  in  the  Plea  that  the  defend- 
"  ant  had  used  due  diligence  to  recover  the  money  from  either 
*4  Watson  or  his  endorser, — or  that  he  took  any,  and  what 
44  measures  to  recover  the  same." 

After  further  proceedings  on  the  other  Pleas,  a  Judgment 
was  rendered  for  the  plaintiff,  from  which  the  defendant  ap- 
pealed to  this  Court. 


Tuesday*  October  1 5th  1816,  the  President  pronounced  the 
Court's  opinion, "  that  the  Appellant  in  bis  second  Plea  having 
44  pleaded  that  he  could  ml  recover  from  the  said  Josiah  Wat* 
"  son  in  the  condition  of  the  bond  mentioned,  or  his  endorser, 
(t  the  sum  of  money  in  the  said  condition  also  mentioned,  or 
44  any  part  thereof;  and  that  he  has  paid  to  the  Appellee's  in- 
44  testate  one  half  of  what  could  not  be  recovered ;  (to  wit, 
44  one  thousand  dollars ;)  as  well  as  five  hundred  dollars,  stat- 
44  ed  to  nave  been  paid  by  the  said  Watson  before  he  failed ; 
44  which  averment  is  not  only  in  the  terms  of  the  condition  of 
44  the  bond,  but  also  itnperts  that  due  diligence  bad  been  used 
44  by  him  to  recover  the  same ;  and  that  averment  not  having 
44  been  controverted  by  the  Appellee,  but,  on  the  contrary,  ad- 
44  raided  by  the  demurrer ;  the  said  Plea,  so  confessed,  forms 

(1)  Note.   This  allegation  appears  to  have  proceeded  from  a  mistake  of  tht 
plaintiff's  Counsel. 
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"  a  bar  to  the  action  ;  and  that,  on  this  ground,  without  ad- 
"  verting  to  any  other,  the  said  judgment  is  erroneous." 

Judgment  reversed,  and  entered  that  the  appellant  take 
nothing,  <kc. 


Sampson  against  Bryce,  Executor  of  Mitchell. 


Decided  Octo- 
ber 19th  1816. 

1.  kJL/a., 
tpuoat  the  u- 
laie  if  a  iestator, 

UPON  an  Appeal  from  a  Decree  of  the  late  Chancellor  ^^Jf* 
Withe,  pronounced  the  10th  of  March  1803.  >!»/*•  which, 

The  object  of  the  Bill,  exhibited  by  the  Appellee  against  lyb^ueatbed, 
the  Appellant  and  others,  was  to  prevent  the  sale  by  the  She-*"5."1^^*- 
rifif,  under  an  Execution  at  the  suit  of  the  Appellant,  of  certain  Ugatets,  as  their 
slaves,  which  had  been  bequeathed  by  the  last  will  and  testa -^Si^wT 
orient  of  Josias  Payne  to  his  daughter  the  wife  of  William  Mit-  **ry  from  the 
chelL>  and  delivered  to  her  as  ber  property  by  the  executors  of  hiijwi*£* 
her  said  father. — The  Judgment  in  favour  of  Sampson  was  jy^ZUSerT 
against  William  Harrison,  Executor  of  Josias  Payne,  for  dama- 1  Wa$h.  306— 
ges  for  a  breach  of  Covenant  committed  by  the  said  Payne  in  3I3* actordani- 
his  life  time;  whereupon  a  fieri  facias  was  levied  on  the  slaves    2    ^""'^of 
in  question  ;  to  stay  proceedings  on  which  an  Injunction  was  Equity  may 

Harrison,  by  his  answer,  stated  that  William  Payne  and  vent  the  tale  of 
Robert  Payne  (who  never  qualified)  were  appointed  Executors,  •#5Ps«e/£ii- 
as  well  as  himself,  who  did  qualify  ;  that  all  the  slaves  of  thejkjj*  *•  *?*- 
testator  were  specific  legacies,  and  were  bequeathed  to  ihe  Mw\f.  99;  and 
said  William  Payne,  Robert  Payne,  Agga  Mitchell,  and  Anna  "V^/*  ^ 
Harrison  the  respondent's  wife,  that,  a  considerable  time  be-  others.  Ibid  559. 
fore  he  qualified  as  Executor,  the  said  Wiliiatn  and  Robert 
Payne  retained  and  delivered  up  the  negroes  to  the  different 
legatees,  so  that  the  Respondent  never  was  in  possession  of 
any  of  them,  except  his  wife's  legacy,  which  was  sent  him  by 
Robert  Payne, 

The  Chancellor  perpetuated  the  Injunction,  being  of  opi- 
nion that  the  Execution  could  not  lawfully  be  levied  on  the 
slaves,  which  were  in  the  peaceable  possession  of  the  plaintiff 
by  permission  of  the  defendant  William  Harrison,  if  not  by  his 
actual  delivery. 

And  this  Decree  was  affirmed  by  the  Court  of  Appeals. 
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ber  i9th  isle?  Sampson  against  Payne's  Executor  and  Legatees, 

hivi A  obrtoed     THE  APPe,,ant  fi,ed  bk  Bin  iD  the  ,ate  eiSn  Court  <*  Chan* 
a  Jodgmeot     eery  against  William  Harrison,  acting  Executor  and  legatee  of 

eSofi/w*^  Josias  Payne  deceased,  William  Payne,  Robert  Payne,  and  At- 
^"ii1^^  Bryce,  executor  of  William  Mitchell  deceated,  who 
u$tHtms,  which  were  also  legatees  of  tbe  same  Josias  Payne,  for  the  purpose  of 
SEtT^^T  getting  satisfaction  of  his  judgment  at  law,  mentioned  ante,  (in 
tberretort  to  his  the  case  last  reported,)  out  of  the  assets  in  the  hands  of  the 
£taMith  «W<toVid  William  Harrison,  of  which  he  prayed  an  Account  to  be 
wtovi^orfiie  a  rendered,  or  by  contribution  of  the  legatees;  from  whom  an 
against  the  Ex-  account  of  the  property  received  by  each  was  also  required* 
[Steel,  fo^ao1*  Tbe  defendant  William  Harrison,  by  his  answer,  admitted. 
•cctwd  qfaueu%  in  substance,  that  the  slaves  specifically  bequeathed  by  the 
al  cootntatioo  Testator  had  been  delivered  to  the  legatees  by  their  mutual  con- 
J°J,jy|,gdebt'sent ;  and  that  he  received  from  Robert  Payne  those  bequeath- 
u*r.  Lambert,  ed  to  Anna  Harrison  his  wife  ;  but  contended  that,  as  all  the 
lWtuk.  318.  legatee  were  equally  bound  in  the  Deed  from  the  Testator  to 
2.  In  such  Sampson,  they  ought  to  pay  their  just  proportions  of  the  debt, 
•fdupote  be-  according  to  what  they  enjoyed  of  the  estate, 
cato?  and  le**.  Archibald  Bryce,  by  his  answer  insisted  that  the  whole  debt 
te«,  whether,  ought,  according  to  principles  of  equity,  to  be  paid  by  Wil- 
uoder  the  or-  fl^  jjarris^  himself;  because  the  Covenant,  for  breach  of 


<"£bf  m*  to  which  the  judgment  was  obtained,  was  entered  into  by  the 
without  aoj  coo-  Testator  altogether  for  the  benefit  of  the  said  Harrison,  and 
them^ndT  w*tnout  hny  valuable  consideration  received  by  the  former. 
imutfthem  t*  Robert  Payne  having  departed  this  life,  his  Executor  Ro- 
Si1"^  c£irt*'r*  PaVne  ai»wered  tbe  Bill,  and  denied  that  his  Testator  had 
may  with  pro-  received  any  slaves,  or  other  property,  as  legatee  or  distribu- 
tbe  fell  at  to  tee  of  the  estate  of  Josias  Payne  deceased  ; — alleging  that  all 
bal^niMrpear tne  Pr0Pertv  neW  DJ  tne  8aiu*  Robert  Payne,  which  once  be- 
that  the  Biecu-  longed  to  the  said  Josias  Payne,  was  given  by  the  latter  to 
i^rt^^the  former  by  a  Deed  of  Gift,  and  held  as  the  property  of  tbe 
pert?  of  the  tes- donee  some  considerable  time  before  tbe  decease  of  the  donor. 
would  have  Chancellor  Wythe,  on  the  10th  of  March  1803,  pronounced 
topay'tSd^t, n'*  °pinion  ;  observing,  u  that  the  questions  controverted 
he  ought  to  be "  among  the  defendants  are  whether  William  Harrison  be  per- 
Hde  bonis  p*-"  i0naHy  chargeable  in  equity  with  the  damages  and  costs,  re- 
jmtjM^ieft  to "  covered  by  the  plaintiff  against  that  defendant,  as  Executor 


finet* 
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«•  of  *****  Payne  i  and  if  be  be  not  so  chargeable,  whet  pro-    OoMsm, 
«  portion*  thereof  ought  the  other  defendants,  esther  aU  of       ,S1*' 

*  them,  or  all  except  £sfc#H  ftsjntf,  (who  daisnetb  indemnity,) 
"to  contribute  ?-«-0f  these  questions  the  Chancellor  const- ^*-^ 

*  dered  the  former  *  idle,1  because  a  decree  against  WUMam  urtod  Left* 

*  Hem**  would  not  -place  Hie  plaintiff  in  a  situation  better 

*  than  that*  which  he  before  occupied,  aad  yet  occupietb,  being 

*  at  liberty  to  eue  forth  aa  oHob  fieri  facias  \n  execution  of 
u  the  District  Court's  judgment,  and  proceed  to  convict  the 
"  Executor  for  a  devastavit  ;  and  the  other  ia  impertinent  and 
"  premature*  and  cannot  be  regularly  or  definitively  decided  in 
"  a  cause  between  this  plaintiff  and  these  defendants ;  for  to 
44  the  plaintiff'  his  money,  paid  by  either  party,  is  equally  satis* 
"  factory ; — the  creditors  temedy  against  legatees  ought  not  to 
"  be  prosecuted  before  that  against  the  Executor  hath  failed, 
u  or  is  suggested,  through  his  insolvency,  to  have  failed ;— -of 
11  which  neither  is  in  this  oase^  and  two  of  the  legatees,  Sots** 
11  Payne  the  younger,  and  Mm  Payne  are  not  parties,  and  ano- 
ther of  them,  WHUam  Payne,  hath  not  answered  the  BifcV 
The  Bill  was  therefore  dismissed  wMh  costs,  but  without  pre- 
judice to  any  suit,  which  the  plaintiff  might  thereafter  institute* 

From  which  Decree  the  plaintiff  appealed* 

March  2fllfc>  1816,  the  case  was  submitted  by  Nicholas  for 
the  Appellant,  and  Williams  for  the  Appellee* 

SaturSay,  October  19*1,  181&  Judge  Brooke  pronounced 
the  Court's-  opinion,  as  follows  : 

"  The  Court,  (not  adopting  the  reasons  of  the  Chancellor, 
nor  deciding  the  question  between  the  Appellees,  as  to  contri- 
bution,) approves  of  the  said  Decree,  except  so  much  thereof 
as  dismisses  the  Bill  as  to  the  Appellee,  William  Harrison;  as  to 
whom,  though  an  action  at  law  suggesting  a  devastavit  might 
have  been  prosecuted  against  him,  yet,  as  he  was  brought  into 
the  Court  of  Chancery  for  the  purpose  of  relieving  him  from  the 
payment  of  the  whole  amount  of  the  judgment  at  law,  by  a 
contribution  of  the  other  defendants,  and  for  his  benefit,  and  as 
it  appears,  by  the  Exhibits  and  proofs  in  the  Record,  that  he 
has  wasted  the  estate  of  his  testator  by  delivering  it  over  to  (he 
t  vol-  v.  -23 
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Ootobee,    Legatees,  the  Court  is  of  opinion  that  a  decree  ought  to  have 

s^r^^»  been  rendered  against  him,  for  the  amount  of  the  judgment  at 

Bampwo      law,  after  deducting  the  payment  made  to  the  Sheriff;  and 


9&ti*'T  fwh  ^^  °°  ******  8K>und8« lhe  8a*d  decree,  so  far  as  it  disqri 
tor  and  Lega-  the  Bill  at  to  the  said  William  Harrison*  is  erroneous.  There- 
taca*  fore  it  is  decreed  and  ordered,  that  so  much  of  the  said  Decree, 
as  is  above  mentioned  to  be  erroneous,  be  reversed  and  annul- 
led, and  that  the  residue  thereof  be  affirmed :  and  the  cause  is  re- 
manded to  the  Superior  Court  of  Chancery,  to  be  proceeded  in 
according  to  the  foregoing  principles." 


Ariaed, 
Wednesday, 

0ctowie!8tb'  Wilson  against  Davisson. 

i.  Id  Debt  by  Daniel  D.  Davisson  assignee  of  Isaac  Davisson*  brought 
SSdTiffcDaf  J  wit  on  a  bond  against  Benjamin  Wilson*  jr.*  who  pleaded  that, 
sufficient  plea,  before  notice  of  the  assignment,  the  effects  of  the  assignor  were 
ticeof  the  as- attached  in  his,  the  defendant's  hands,  and  a  decree  entered 
3£Jtf©f  the  w^that  hc  tbould  pay  the  debt  to  the  attaching  creditor,  on  bond 
ngnor  were  at  and  security  being  given  in  the  usual  form ;— -and  that,  bond 
defendant*!  an°!  security  being  afterwards  given,  he  had  paid  the  debt  to 
JjJ^*^**  the  attaching  creditor.  To  this  plea  the  plaintiff  demurred. 
that  be  should  The  defendant  also  pleaded  payment ;  and  issue  was  joined  on 
S?S^toboth  pleas. 

creditor,  &c. ;  The  case  made  by  the  declaration,  first  plea  and  demurrer, 
cordiogiy,  he  was,  that  the  bond*  given  by  Wilson  was  dated  December  24tb, 
^nSt^-S011  WM'Ptyobl*  four  years  after,  date*  and  assigned  to  Daniel  D. 
appearing  by  the  Davisson*  on  ike  2}st  of February*  1808.    The  suit  in  Chancery, 

tte  bo%  ™to  attach  the  tehi  in  tbe  hands  <*  Wilson*  was  instituted  on 
asslgiied  tyvnth*  22d  of  November*  1800,  against  Isaac  Davisson  and  others; 
*a$    instituted,  on  which  dfty  it  was  decreed  that  Wilson  should  pay  the 

BW°ft^,,tneaiIK>,lllt  °^  ^e  Dote  *°  ^e  P^n^  *°  equity  „  when  due,  upon 
assignee   before  bis  giving  security  to  return  the  amount  to  such  persons  as  the 
mtde!>(?)nent    Court  should  thereafter  direct.     At  that  time  there  was  no  no- 
tice of  tbe  assignment.    Bond  and  security  according  to  the 

(1)  Note.  In  Wakefield  v.  Martin,  3  Mast.  T.  Rtp.  659*  it  was  decided  that 
even  before  notice  of  tbe  assignment,  an  equitable  interest  is  vested  in  the  as- 
signee, so  that  the  debt  can  not '  be  attached,  as  the  property  of  the 
8ee  1  Bat.  AW.  {Wilson's  Edition)  * 249. 
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decree  was  given  ffitfo&fffM^,  1813,  ^ter  this  suit  had  been    Octobie, 
brought ;  and,  on  the  tame  day,  Wilson  paid  the  amount  of  the       18l6a 
bond  to  the  attaching  creditor. 

Upon  the  Demurrer,  the  Superior  Court  of  law  gave  Judg- 
ment  for  the  plokntift  without  any  trial  of  the  plea  rf  payment ; 
whereupon,  the  defendant  appealed. 

Wickham  for  the  Appellant,  contended,  1st,  that  the  decree 
in  favour  of  the  attaching  creditor  having  been  entered  before 
notice  of  the  alignment,  the  garnishee  was  bound  to  perform 
that  decree :  and  the  remedy  of  the  assignee,  if  any,  was 
•gainst  the  attaching  creditor,  on  his  bond  to  refund :  and  2dly 
that  no  final  Judgment  ought  to  have  been  given  against  the  de- 
fendant, until  the  issue  on  the  plea  of  payment  had  been  tried. 

Nicholas  for  the  Appellee  insisted,  1st,  that  the  bond  having 
been  assigned  before  the  suit  was  brought  to  attach  the  debt,  it 
was  not  a  debt  due  to  Isaac  Dauisson  ;  and  therefore  that  the  law 
on  the  demurrer  was  for  the  plaintiff ; — 2dly,  that  the  Decree 
under  which  the  Appellant  made  the  payment,  was  interlocu- 
tory only,  and  might  have  been  set  aside,  on  the  circumstances 
of  the  case. 

Wickham  in  reply.  It  was  determined  by  the  Decree,  that  it 
was  a  debt  belonging  to  Isaac  Damson,  and,  as  such,  was  direct* 
ed  to  be  paid  to  his  creditor.  Every  decree  of  a  Court  of  com- 
petent  jurisdiction  is  presumed  to  be  right  until  the  contrary 
appears.  An  attachment  regularly  laid,  and  regularly  discharg- 
ed, is  certainly  a  satisfaction  of  the  debt.  The  seven  years 
reserved,  are  for  the  benefit  of  the  absent  defendant.  The 
garnishee  is  bound  to  pay  upon  the  Court's  order. 

The  case  is  analogous  to  that  of  an  Executor's  pleading 
former  judgments;  which  plea,  if  demurred  to,  is  a  bar ;  the 
only  way  to  controvert  it  being  to  reply  that  such  judgments 
were  obtained  by  fraud  or  connivance. 

Monday,  October  21*1, 1816,  Judge  Brooke  pronounced  the 
Court's  opinion  that  the  Superior  Court  was  correct  in  sustain- 
ing the  demurrer  of  the  plaintiff  to  the  plea  of  the  defendant, 
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bat  erred  la  entering  the  Jodgajeat  before  a  trial  of  the  plea  ei 
payment 

Judgment  reverted,  and  eaote  remanded  tor  a  trial  la  be  bad 
therein  of  the  plea  of  payasent 


DeeMed,  cm*- Hudson  and  otbert  agakmt  Hudson's  Admin- 

ber  25th,  1816.  iJSL*^. 

l  An  Admi-  THIS  was  a  tait  Hi  Chancery,  in  behalf  ef  the  widow  and 
the  Win  annex  childiM  of  WiUimn  C.  Hudmm  deceased,  against  Jime*  Htm 
toeh*vJ%^tf****>  Adodnktiator  wkh  the  Will  annexed.  The  objeot  ef 
ihe  widow,  (who  the  Bill  wu  to  surcharge  and  falsify  the  administration  aooouat, 
UfrO^ade  cer*  wb'cb  bad  bc€n  reported  by  commissioners,  appointed  by  the 
tab  additioai.  County  Coart  of  dmdia.  on  Henderson's  motion,  and  admitted 
propriety  of      to  reeord  ;  shewing  a  balance  due  to  him,  of  21  Oi.  IGt.  9(4, 

doubtfuT"5  and011  tbt  24th  °*  Febraar7«  lg03  '  •«bJ«et  to  credits  in  the  ee> 
alto  sundry  re  tate's  favour,  amooating  to  1 17/.  2*,  UdL,  for  bonds  remaining 
ofthe  knd^u »  •*  b*06*  uncollected.  The plaintiffs particularly complain* 
was  decided  that  ^i  of  certain  charges,  allowed  by  the  commissioners  to  the  de* 
those  additions  fendant  for  medical  services,  and  also  for  repairs  and  additions 

ed^i^a^nrt to  a  ^^  uP°n  the  Pl*0**^00*  wblcn  thc  *id°w  alleged  to  be 
the  widow  only;  ebnecessary,  extravagant  aad  injurious  to  the  land  ;  but  the 
rmsombu    rt-  BUI  contained,  moreover,  a  prayer  for  a  full,  true,  and  fair  at> 

fairs,  against  Q^^t  of  au  the  sales  of  the  personal  estate,  &c,  and  for  gene* 
the  widow  and  r  ^ 

children  gene-    ral  relief. 

""sTif  ao  Exe-     The  defendant,  by  bis  answer,  insisted  thai  the  account  bad 

cotor  or  Admi- already  been  felly  aad  fairly  settled  by  the  commissioners,  up 

tte?a7et"of     *»  »  ""<«*•  ttoe  *  tb**  the  P*aiatiff,  Mrs.  J%«fe*ti,  was  consult- 

^tefltehT^b  °red  0Dl  and  Dod6td  <*  lbe  *nt  and  Plaee  rf  lbeif  «*•*»»*  I 
•nvoie  contract  was  aetaally  present  while  every  item  passed  under  their  in- 

oey,  hTouf htto  iPec*'on»  and  acknowledged  the  whole  statement  to  be  agree* 
be  charged  bit  to  fact ;  objecting  to  nothing,  but  the  charge  for  medical 
tumaf  they       services,  which  the  commissioners  considered  just  and  equita- 

would  have  told  0|e      He  declared  himself  ready  to  account  for  his  subsequent 

far  upon  a  rea-       *     *•  j  ■     *  T 

•ooableertdtttif 

the  situation  of  the  estate  would  admit  of  such  credit :  and,  if  not,  such  a  sum  as  they  would  have 

•old  for,  in  cash,  at  pontic  and  ion. 

3.  A{Mirchase,bjasBxe£etororA4ia«v^^ 
tate,  when  other  persons  were  deterred  from  bidding  id  consequence  of  doubts  concerning  the  title, 
suggested  by  himself,  whereby  he  obtained  the  property  for  lew  than  fovalue,  ought  to  be  annulled 
by  a  Court  of  Equity. 
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transactions;  but  admitted  that*  if  the  complainant  could    0*re*am, 
point  out  amy  thing  fraudulent,  unjust,  or  untrue  in  that  account,       j^1^*    f 
be  waa  ready  to  tattle  it  over  again;  but  be  trotted  tbat  the   Hw)t1Hlt||| 
Court  would  not  put  bim  to  tbe  trouble  of  a  re-eettlemeat,  with-       *hei» 
ont  tbe  suggestion  and  proof  of  something  improper  and  illegal  Beano*!  **«»* 
in  his  conduct.  aiftmar. 

Many  depoaitioBs  were  taken  on  both  sides,  from  which  it 
appeared  tbat  the  medical  account,  to  which  tbe  plaintiffs  ob- 
jected, bad  not  been  improperly  allowed ;  that  the  repairs  and 
additions  to  tbe  barn  were  commenced*  upon  tbe  scale  contenv 
plated  by  the  defendant,  with  the  eonssni  of  the  widow  ;  when 
*H  the  timbers  had  been  procured,  and  the  work  waa  far  auV 
vnnced,  she  made  objections,  and  wished  it  to  be  relinquished. 
The  testimony,  concerning  the  utility  and  propriety  of  those 
additions,  was  doubtful.  It  was  also  proved,  that  the  defend* 
ant  sold,  to  sundry  persons,  by  private  bargains,  five  negro  men 
belonging  to  tbe  estate,  for  626/.  ***&,  being  leas  than  could 
have  been  got  for  them  on  tbe  same  terms,  at  public  auction ; 
tbat  be  also  sold  at  auction  three  boys,  and  himself  became 
tbe  purchaser,  for  170/.  10*.  0*1;  other  persons  having  been 
prevented  froln  bidding,  by  doubts  concerning  tbe  title,  sug- 
gested by  himself. 

A  commissioner,  (to  whom  tbe  account  was  again  referred 
by  an  order  made  in  the  cause,)  reported,  September  28,  1800, 
that  be  bad  carefully  examined  the  Bill,  Answer  and  Exhibits, 
and  found  tbe  plaintiffs  justly  indebted  to  the  defendant  in  tbe 
sums  of  11.  3s.  1\d.  principal,  and  SL  10s.  Id.  interest,  calculat- 
ed up  to  the  25th  of  September,  1800.  Incoming  to  this  con- 
clusion, be  made  no  alteration  in  tbe  account  reported  by  the 
former  commissioners,  in  which,  after  examining  attentively 
tbe  aceounta  and  vouchers,  together  with  tbe  depositions  of 
tbe  two  surviving  commissioners,  he  could  led  no  error,  and 
therefore  only  stated  the  subsequent  transactions. 

To  this  report  tbe  plaintiffs  filed  exceptions:  1st,  tbat,  upon 
the  evidence,  the  repairs  and  additions  to  the  barn  ought  not 
to  have  been  allowed :  2dly,  tbat  the  defendant  should  have 
been  charged  more  than  5261,  for  tbe  five  negro  men ;  since  it 
appeared  Hi  evidence  that  tbey  were  worth  6702.  and  would 
have  sold,  to  the  highest  bidder,  for  much  more ;  and  be  had 
not  pursued,  in  tbe  sale,  tbe  law  for  regulating  tbe  conduct  of 
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Oo*oicr,    executors  and  administrators,  nor  taken  that  conne  which  a 
^ijJ*2JL      prudent  man  would  have  adopted  to  obtain  the  best  price,  or 

Hodson  tod   ****  rea'  T*tae  °f  tbe  n«gro«*  *  3dly,  that  the  sale  of  three  ne« 

•**•«       groboys,  made  in  March,  1803,  for  the  sum  of  179/.  10*.  Oti, 

Hudson**  Adai- ought  not  to  be  confirmed ;  it  being  in  proof  that  the  defend- 

l*Clvtor*     ant  bought  them  himself,  and  at  a  very  reduced  price,  after 

deterring  others  from  bidding,  by  exciting  doubts  as  to  his  right 

to  sell,  on  account  of  want  of  title  in  his  testator,  whose  right 

to  the  slaves  in  question  was  in  fact  indisputable :  and  4thly, 

that  the  commissioner  had  improperly  allowed  the  defendant 

(by  confirming  the  former  account,)  the  sum  of  1L  Ms.  44,  for 

certain  plains  (for  negro  clothing)  purchased  in  1802,  of  James 

Robertson,  jr., "  when  is  was  proved  that  they  were  damaged, 

"  and  of  no  value,  and  the  defendant  bought  them  of  Robertson, 

"  knowing  their  quality,  in  order  to  discount  a  debt  due  him 

" from  said  Robertson"  (1) 

The  County  Court  sustained  the  first  exception,  and  accord- 
ingly disallowed  the  defendant  the  sum  of  1071.  5s.  11  }£, 
charged  for  repairs  and  additions  to  the  barn  ;  and,  consider- 
ing that  the  commissioner  ought  to  have  altowei}  tlie  plain  tift 
the  real  value  of  the  negroes,  mentioned  in  the  Second  excep- 
tion, ordered  that  the  sum  of  Y55L  be  added  to  the  sum  allowed 
by  the  commissioner  for  the  said  negroes,  and  be  charged  to  the 
defendant.  It  also  set  aside  and  annulled  the  sale  of  the  slaves 
mentioned  in  the  third  exception,  and  decreed  that  the  defend- 
ant deliver  to  the  plaintiffs  the  last  mentioned  slaves,  or  such 
of  them  as  were  alive ;  and  overruled  (he  4th  exception. 

Upon  an  appeal  by  the  defendant  to  the  Superior  Court  of 
Chancery  for  the  Richmond  District,  this  decree  was  reversed, 
and  another  pronounced,  in  conformity  with  the  report  of  the 
commissioner,  dated  September  28th,  1800,  that  the  plaintiffs 
pay  to  the  defendant  the  sum  of  \5L  14*.  2\a\  with  interest  on 
71 3*.  7}dL,  part  thereof;  from  the  25th  of  September,  1800, 
until  paid,  and  his  costs :  whereupon  they  appealed  to  this 
Court 

(1)  Note.  It  was  proved  thtt  the  plains  were  dsmegs**,  tod  that  the  overseer, 
•a  that  account,  eoaeidsred  them  of  no  rmloe;  and  objected  to  receiving  then ; 
pot  the  negroes  were  clothed  with  them,  and  possibly  they  night  have  been  worth 
what  was  given  for  them  by  the  administrator. 
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Friday,  October  24A,  1816,  Judge  Roakb  pronounced  the 
Court's  opinion,  at  follows : — 

The  Court  being  of  opinion  that  the  Appellant  Mn.  Hudsm  **^abu*ZA 
contented  to  the  repairt  made  upon  the  barn  in  the  proceed-       <*t*n 
ingt  mentioned,  it  farther  of  opinion  that  the  Mini  expended  Hudson**  Admi- 
thereupon  by  the  Appellee  thonld  be  allowed  him*  to  be  paid     ■"**»**• 
by  Mrt.  Hudson  at  teoant  for  life  of  the  premitet,  except  toch 
part  thereof  at  nay  be  deemed  adequate  to  reasonable  repairs 
upon  the  tame,  which  should  be  allowed  to  him  in  hit  account 
at  administrator. 

The  Court  it  farther  of  opinion  that,  inttead  of  the  charge  of 
five  hundred  and  twenty-five  pounds,  for  which  five  negro  fel- 
lows were  told  by  the  Appellee  at  private  sales,  he  ought  to 
fcave  been  charged  therefor  such  a  torn  at  the  tame  would  have 
sold  for  upon  a  reasonable  credit,  if  (in  the  opinion  of  the  Court 
of  Chancery)  the  tituatioo  of  the  estate  would  admit  of  toch 
c*6dit;  and,  if  not,  that  he  should  be  charged  with  such  a  turn 
as  the  same  would  have  sold  for  in  cash,  at  public  auction. 

The  Court  it  also  of  opinion,  that  the  purchase  of  the  three 
negro  boys  in  the  proceedings  mentioned,  having  been  made 
by  the  Appellee*,  under  circumstances  on  bis  part  which  tended 
Id  deter  others  from  purchasing  them,  and  caused  him  to  get 
them  for  less  than  their  value,  ought  to  be  set  aside  in  favour 
ef  the  estate,  and  the  Appellee  charged  with  their  hires. 
Therefore,  it  it  decreed  and  ordered,  that  to  much  of  the  said 
decree  as  conflicts  with  this  opinion  be  reverted  and  annulled, 
and  the  residue  thereof  affirmed ;  and  th/it  the  cause  be  re- 
manded, to  be  finally  proceeded  in  pursuant  to  the  principles 
of  this  decree. 


Wilkins  against  Woodfin  Administrator  of  Pearce.  I«u^8{5? 

Joan  L.  Wilkins  filed  his  Bill  in  the  Superior  Court  of    ■- ACtwt  ef 

n  Equity  hat  jnrit- 

Chancery  for  the  Richmond  District  against  Sanma  Pearce,  to  diction  to  decree 

the    repayment 
of  money  paid 
t^tsfcfafo;  notwithstanding  the  plaintiff1!  remedy  by  •mmpiil  kit  money  had  and  recefod.(l) 

X  Ad  tvan'tt  answer,  (though  not  excepted  to  as  such,)  out  w.  If  hed  by  the  testimony  of  one  wit- 
nem,aiid  circumstances.  %•  See  Jfospm.  ▼  Whiting,  1  C*4  2S4;  and Jyesr  ▼.  Aimm,  tkid 990. 

(1)  Nete.    In  this  case,  the  Ml  did  not  pray  a  difctvtry,  nor  set  ferth  any 
ground  for  the  jurisdiction  of  the  ttxirt  of  s^uity ,  but  lb t  siutoht. 
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be  relieved  against  a  mistake,  which  be  alleged  bad  oocorred 
to  his  prejudice  in  an  exchange  of  bonds,  and  shewed  by  as 
account  stated.  The  defendant  by  his  answer  said,  that  the 
statement  of  the  complainant,  u  me  made  i*  the  bill,  was  mi 
true?  and  went  on  to  state  the  transaction  dufereatly  la  some 
respects ;  bat  waded,  (without  expressly  denying.)  the  charge 
of  the  mistake*  He  also  pleaded  to  the  jurisdiction  of  the 
Court;  alleging  that  the  plaintiff's  remedy,  if  be  bad  any,  was 
at  law.  The  defendant's  acknowledgment  that  a  mistake  had 
been  committed  was  proved  by  the  evidence  of  one  witness. 
Chancellor  Taylor  on  hearing  the  cause,  dismissed  the  bill* 
will  costs,  from  which  decree  the  complainant  appealed. 

Mmdey,  October  28ft,  1816,  Judge  Broom  pronounced  the 
following  opinion  of  the  Coart : — 

The  Court  is  of  opinion  that  the  deposition  of  one  witness, 
aided  by  the  circumstances  in  this  case,  outweighs  the  answer 
of  the  defendant.  The  bill  alleges  that,  in  an  exchange  af 
bonds,  a  mistake  was  made  in  the  calculation,  to  the  prejudice 
of  the  Appellant,  ninety-six  pounds,  four  shillings  and  two 
pence.  The  defendant,  not  positively  denying  that  allegation, 
evades  it  by  stating  that  the  bonds  referred  to  in  the  bW  wcae 
offered  to  him  by  the  Appellant,  and  that  he  accepted  tbeSs. 
The  account  which  is  set  out  in  the  bill,  discloses  the  fact  that 
he  was  credited  ninety-six  pounds,  four  shillings  and  two  pente 
more  (including  the  thirty-nine  pounds,  fourteen  shillings  aid 
four  pence,  claimed  by  the  Appellant,  as  compensation  for  the 
exchange,}  than  the  Appellant;  yet  he  omits  to  notice  it  is  his 
answer,  and  only  insists,  that  he  was  to  have  a  reasonable  ad- 
vantage in  the  exchange.  That  ninety-six  pounds,  four  shil- 
/  f  lings  and  two  pence  was  a  reasonable  advantage,  is  not  pre- 

*  tended,  and  is  a  result  totally  inconsistent  with  the  defendant's 

own  account  of  the  circumstances  that  preceded  the  exchange. 
If  the  deposition  is  let  in,  no  doubt  can  remain.  The  witness 
deposes  that  the  defendant  admitted  that  he  discovered  the 
mistake  before  he  left  the  Appellant's  bouse ;  that  he  saw  tbe 
account,  and  discovered  th*>  mistake  before  the  Appellant;  and 
that  he  would  not  inform  bira  of  it,  because  the  Appellant  bed 
treated  him  ill.  On  these  grounds  the  said  decree  is  erro- 
neous.   The  same  is  therefore*  ravened,  with  costs.    And 
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this  Govt  proceeding  Ac.  it  is  farther  decreed  and  ordered 
that  the  Appellee,  out  of  the  estate  of  his  said  intestate  in  his 
i  to  be  administered,  do  pay  to  the  Appellant  ninety-aix 
\  fonr  shillings  and  two  pence,  with  interest  thereon,  to 
he  computed  after  the  rate  of  six  per  centum  per  annum,  from 
the  7th  dajr  of  December,  1807,  until  payment,  and  also  fain 
costs  by  him  in  the  said  Court  of  Chancery  expended. 


Graham  against  Hendttn.  T2*ffisv£ 

ON  the  6th  day  of  August,  181 1,  an  agreement  was  reduced    i.  where  it 

to  writing,  between  Thomas  Taylor  of  the  city  of  Richmond,  jn^rfeJ 

(who  acted  in  behalf  of  John  Graham,)  and  Patrick  Hrttdta  <"**">*<"  «»- 

•    .  -  «.      .         .  ..,*•...  tract    for    wle 

of  the  county  of  Charles  city,  stating  that  Taylor  had   pur  of  a  tract  of 

chased  of  Hendren  "  &  trad  of  land  in  the  state  of  Ohio,  con-  ^[^SSiS 

"  taining  twelve  hundred  acres,  more  or  less,  at  three  dollars  inp  between  tbe 

"  per  acre."    The  land  was  described  as  situate  '*  near  the  Identity  "of*  the 

"  town  of  Williamsburg,  and  as  the  same  land  that  was  patent-  ,®nd»  ^.J?5* 

**ed  in  the  naone  of  Col.  Holt  Richardson  of  King  William  hted,  a  Court  of 

«*  county  lately  deceased."    Eighteen  hundred  dollars  of  tbe  J^;faij^£ 

purchase  money  were  to  be  paid  when  a  complete  title  was  oot  to  interfere 

ready  to»  be  made  by  the  said  Hendren ;  and  the  balance  in f^acperfonn^ 

three  equal  six  months'  installments.  ■"*«•  ;  V  s** 

~  Colverlty    v. 

A  Bill  was  filed  by  Hendren,  in  the  Superior  Court  of  Chan-  WUiiami.  I  F#- 
eery  for  the  Richmond  district,  against  Taylor  and  Graham,9***  t*'211' 
offering  to  make  a  conveyance  of  three  surveys  of  land,  con- 
taining four  hundred  acres  each,  which  lay  in  tbe  neighbour- 
hood of  Williamsburg,  adjoining  each  other,  and  therefore  might 
properly  be  considered  as  one  tract.  He  alleged  that  Col. 
Richardson  bad  the  tract,  containing  twelve  hundred  acres,  di- 
vided into  three  equal  lots  of  four  hundred  acres-each,  for  the4 
purpose  of  selling  to  emigrant  purchasers ;  "  but  that  tract  was 
44  the  only  one,  the  said  Richardson  ever  owned  In  the  State  of 
"Ohio,  and  tbe  only  one,  that  his  heirs  bad  at  that  time,  or  Since  ;n 
that  the  said  land,  being  divided  into  three  lots,  was  msde  a 
pretence  by  Taylor  and  Graham  to  avoid  a  fnir  and  honorable 
contract,  upon  the  false  allegation  that  it  was  not  the  same 
tract  of  land  which  Taylor  had  purchased  of  Hendren.    He 

toi*  r.  24 
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1816. 


therefore  prayed  a  decree  to  compel  a  specific  performance  of 
the  agreement. 

The  defendant  Graham,  in  his  answer,  said  that  Waiter 
Dunn  of  the  State  of  Ohio  was  jointly  interested  with  himself 
in  the  purchase,  and  ought  to  be  a  party  to  the  suit :  that  the 
Iands,wbich  Hendren  offered  to  convey  were  not  the  tract,whieh 
they  intended  to  purchase,  and  understood  him  as  agreeing  to 
convey ;  that  in  truth  there  were  four  other  tracts,  in  the  same 
neighbourhood,  also  held  by  the  same  Col.  Richardson;  one  of 
which  was  originally  surveyed  for  twelve  hundred  acres,  and 
was  greatly  superior  in  value  to  the  three  surveys  of  four  hun- 
dred acres  each;  which  tract  was  known  by  the  name  of  the 
twelve  hundred  acre  tract,  though  it  had  been  reduced  to 
eleven  hundred  and  fifty  acres,  in  consequence  of  a  loss  occa- 
sioned by  an  interfering  survey ;  and  that  this  was  the  tract  ia 
contemplation  of  the  parties,  when  the  contract  was  made. 
This  allegation  was  supported  by  t be  answer  of  Taylor,  who  de- 
clared himself  to  have  been  an  agent  only,  without  any  interest 
in  the  controversy,  or  compensation  for  his  agency. 


Chancellor  Taylor  (u  being  of  opinion  that  the  agreement 
>*  in  the  proceedings  mentioned  ought  to  be  specifically  per- 
44  formed,  and  the  defendant  John  Graham  having  in  his  answer 
"  declared  bis  readiness  to  perform  it,  if  such  should  be  the 
"  Court's  opinion,)  decreed  that,  on  the  plaintiff's  depositing 
"  with  the  Clerk  of  the  Court,  a  good  and  sufficient  deed,  with 
"  general  warranty,  for  the  tract  of  land  in  the  Bill  and  agreement 
M  mentioned,  to  be  delivered  to  the  said  John  Graham  on  bis 
"  making  the  payment  herein  after  mentioned,  the  said 
"  John  Graham  do  pay  unto  the  plaintiff  the  sum  of  three  tbou- 
44  sand  six  hundred  dollars,  with  interest  on  eighteen  hundred 
44  dollars,  part  thereof  from  the  4th  day  of  December,  1811, 
44  until  paid,  on  the  farther  sum  of  six  hundred  dollars  from  the 
44  4th  of  June,  1812;  on  the  farther  sum  of  six  hundred  dollars 
44  from  the  4th  of  December,  1812;  and  on  the  farther  sum  of 
u  six  hundred  dollars  from  the  4tb  of  June,  1813,  until  paid, 
<4  and  his  costs :"— from  which  decree  Graham  appealed. 

Call  and  Williams  for  the  Appellant. 


Wickham  for  the  Appellee. 
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Ttofdkgr,  October  2Mb,  1816.  Judge  Roane  pronounced  the 
Court's  opinion ;  that,  upon  the  testimony,  there  was  such  a 
misunderstanding  between  the  parties,  at  the  time  of  entering 
into  the  written  contract  in  the  proceedings  contained,  as  to 
ftbe  ideoty  of  the  land,  to  which  that  contract  relates,  that  a 
Court  of  Equity  ought  not,  in  its  discretion,  to  interfere  by 
decreeing  a  specific  performance.  The  Court  is  also  of  opi- 
nion thai  WaMer  Dunn  ought  to  have  been  a  party  to  the  Ap- 
pellee's Bill ;  but,  as  he  was  not  made  a  party  by  him,  after  his 
interest  was  fully  disclosed  by  the  answers;  as,  from  the  case, 
as  it  now  appears,  the  Appellee  has  no  right  to  a  decree  against 
him,  if  he  were  before  us  ;  and  as,  generally,  the  adding  of 
other  defendants  is  in  favour  of  those  who  were  originally  con- 
vented  ;  the  Court  does  not  think  it  proper  to  retain  the  cause 
for  the  purpose  of  making  Dunn  a  party.  The  decree  is  there* 
fore  reversed,  with  costs,  and  the  Bill  dismissed. 


10T 

October, 
1816. 


West  against  Belches.  Dwi<w,oct. 

30th,  1316. 

THE  Appellee  James  Belches  filed  his  Bill  in  the  Superior  1.  That  tiara 
Court  of  Chancery  for  the  Williamsburg  district  against  Robert^^;  ™£ 
West,  Thomas  West,  and  Morgan  Tomkies ;  stating  that  the  than  a  mm, 
complainant  and  Francis  Willis  were  securities  for  Charle&hid  previously 
Qrymcs,\n  two  bonds,  to  the  said  Tomkies;  one  for  150*\,  »^^l^Jk£J£ 
the  other  for  821. 105.  Od.;  that  the  bonds  were  usurious,  a  loan  of  with  btereat 
Money  at  unlawful  interest  being  intended  by  the  parties,  but}{£^tf£* 

dit,  and  that  the 
teller  was  accnt- 
toned  to  lend  money  on  omrioof  interest,  it  not  mficient  evidence  that  each  tele  t«  intended  at 
a  cover  for  usury ;  there  bang  no  proof  that  a  loau  of  money  wat  intended  by  the  parties. 

2.  An  Injunction  of  a  Court  of  Chancery  inhibiting  a  defendant*  and  all  other  persona,  from 
telling  certain  slaves  uotil  the  farther  order  of  the  Court,  is  conclusive,  while  in  force,  to  prevent 
tfceirbelng  lawfully  sold  to  satisfy  an  Execution  against  him,  even  in  favour  of  a  person  not  a  party 
to  the  suit  in  Chancery. 

&  To  prevent  circuity  of  action,  and  attain  the  ends  of  natural  justice,  a  Court  of  Equity  will 
comfUiety  indemnify  one  of  the  sureties  in  a  bond,  by  means  of  a  be*,  on  the  property  of  the 
principal  obligor,  existing  in  favour  of  the  othn  surety ;  notwithstanding  he  has  himself  relinquished 
a  lien,  on  the  tame  property,  originally  created  for  bis  indemnification.  And,  for  this  purpose,  the 
Court  will  compel  the  creditor  (all  the  parties  interested  being  before  it,)  to  resort  to  that  property, 
in  the  first  place,  for  satisfaction  of  hit  debt 

4.  It  Is  no  objection  to  a  decree  that  it  is  nominally  in  favour  of  one  defendant  against  another,  if 
it  be  mtiswfmfff  m  favour  a/  th$  rssaaWaiiieiif. 


Its  Suprsnu  Court  of  AppuAe. 

Owwntou  the  osory  oovered  by  a  sale  of  slave*  for  much  more  than  their 
^^  %  value;  that  tbe  bond  for  \90k  waa  assigned  by  Tomtits  to 
£060*4  JF<mI,  who  was  concerned  with  him  in  the  usury  ;  thai 
suits  being  brought,  judgments  were  confessed,  on  both  bonds, 
by  Qarymes*  but  not  by  the  securities;  that,  aftervreada,  tbe 
■aid  Morgan  Tomtit*  procured  a  deed  from  €hyme*,  convey  hag 
all  bia  property,  both  real  and  personal,  to  Jasper  Hughes  and 
WiHiam  Gamp,  in  trust,  for  the  payment  of  certain  dsbta  of  he* 
among  which  were  the  two  debts  above  mentioned;  that  the 
identical  negrcea,  Peter  and  MoUty,  for  which  the  aald  bonds 
Were  given,  were  included  in  that  deed;  previous  to  tbe  ew 
outioa  of  which,  the  said  Qrymss  had  made  over  to  the  com* 
plainadt  and  the  said  Fronds  WUlis  the  seme  nejpoe*  Peter  and 
Molly,  to  indemnity  them  on  account  of  their  becoming  his 
securities  in  the  said  bonds?  which  conveyance  was destroyed* 
and  the  said  two  negroes'  names  were  inserted  in  the  deed  of 
trust  to  Hughes  and  Camp,  (part  of  the  original  of  which  waa 
written  by  the  Complainant,  and  part  by  tbe  said  Tomkies,) 
trader  an  idea  that  the  complainant  was  entirely  exonerated 
from  any  responsibility  for  the  said  debts,  or  auy  part  of  them  > 
that,  after  the  execution  of  the  said  deed  of  trust,  the  said 
Tsmkies  declared  himself  perfectly  satisfied  with  the  property 
thereby  conveyed,  as  he  knew  it  was  sufficient  to  satisfy  all 
the  claims;  and  that  in  fact  the  same  waa  much  more  than 
eufteient;  that  tbe  complainant,  finding  afterwnrda,  tfcat  the* 
aatt,  which  West  bad  brought  on  the  bond  assigned  him,  had 
sot  been  dismissed  as  to  tbe  securities,  pleaded  the  act  of 
usury,  and  was  then  ready  to  substantiate  the  said  plea  by  two 
evidence  of  Dr.  John  Wilis  /  hut  tbe  plaintiff's  counsel 
would  not  then  go  to  trial,  and  tbe  cause  waa  continued,  oar 
leave  given  to  (He  the  said  plea;  that,  some  time  after  this, 
Dri  Willis  having  removed  to  the  city  of  Washington,  and  tbe 
complainant  not  being  able  in  time  to  obtain  his  deposition,  ho 
waa  ruled  to  trial,  and  having  no  evidence  to  support  his  plea, 
a  verdict  and  judgment  were  obtained  against  him  and  JVowr 
ds  WUHs;  that  execution  was  levied  on  the  property  of  the, 
complainant  only,  by  Thomas  West,  a  deputy  sheriff,  who  was; 
brother  of  the  plaintiff  Robert;  that  he  took  from  the.  plantation, 
of  the  complainant  three  negroes,  to  wit,  Mingo  end  John,  two 
valuable  young  men,  and  Ceiin  a  girl,  who,  together  who  other 
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•lavea,  had  been  gives  him  by  hm  lathe*  on  condition  of  bis  pay* 
iag  certain  debts;  thai  Daoid  Ron,  attorney  in  fact  for  JMoctiman 
and  Sum*  and  others,  trustees  for  James  Lhmhof,  had  instituted 
a  eail  it  the  High  Gear!  of  Chancery,  and  obtained  aa  Injuncr 
Una  inhibiting  him,  and  all  other  persons,  from  aelling  or  ooav 
aeyiog  away  any  of  the  said  slaves,  and  the  sub»pa»na  of  In- 
junction wee  regularly  served  anon  him;  that  he  attended  at 
Gloucester  Court  House  en  the  day  advertised  for  the  sale 
of  the  said  negroes,  and  forbade  the  deputy  sheriffs,  then  pre* 
sent,  (who  were  fully  eppriaed  of  these  facts)  from  proceeding 
to  sett;  but  that  Thomas  Weol*  being  indemnified  by  Robert, 
proceeded  to  make  the  sale ;  and  therenpon  the  slaves  were 
bought  by  Robert*  (the  only  bidder,)  for  the  sum  of  four  hundred 
daM  are,  although  either  of  the  men  was  worth  that  sum,  exclu- 
sive of  the  girl  wbo  was  worth  one  hundred  dollars.  The 
cnoaptainant  therefore  prayed  an  injunction  to  stay  all  proceed- 
ings on  the  judgment,  a  decree  for  restitution  of  the  staves, 
smet  "  ail  wed  every  rthtf  which  the  hardship  of  his  case  might 


The  defendant  Robert  West  answered,  denying  Ml  connexion; 
with  Tomties  in  the  original  transaction*  and  aH  knowledge  of 
nay  oaory ;  and  stating  that  the  hood  wat  assigned  him  for  a 
valaatole  consideration ;  that  the  piea  of  usury  was  fairly  tried, 
she  defendant  might  have  taken  the  deposition  of  hie  wit- 
having  obtained  a  commission,  hot  neglected  it;  that  the*, 
deed  of  trust  wee  executed  without  his  privity,  and  after  the 
debt  waa  assigned  him,  and  that  he  bad  derived  no  benefit 
{herefrom;  that  the  sale  under  the  execution  was  fair,  and  no- 
thing done  to  oppress  the  coasplainawt,  who  forbade  tbe  sere, 
das)  showed  no  mdkortiy  for  so  domg  ;  that  the  respondent  could* 
not  admit  his  statement,  unlets  supported  by  the  record;  that 
hta  interference  probably  hurt  the  sale,  and  that  he  was  warned 
of  it  at  the  time. 

The  defendant  Tomkies  answered,  decrying  all  usury,  and 
arerriftg  that  the  sale  by  him  to  Grymeo  of  the  negroes  Peter 
awd  Bfotty  had  no  connexion  with  a  (sort,  and  was  for  a  higher 
ptvte,  because  on  credit;  that  the  object  of  that  sale  was  to 
pay  a  debt  payable  in  bonds;  that  he  would  not  have  taken 
leas  for  them  from  any  person  on  eredk  ;  and  that  they  sold  at 
a  /sir  oroditprioe.    He  denied  all  connexion  with  Weot  in  the 
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OoTftBH,  original  tram  action,  or  io  any  uso/iou*  dealing ;  and  stated  that 
18,e-  the  assignment  of  the  bond  to  West  was  bona  fide  ;  that  the 
Weat  deed  of  trust  was  executed  after  that  assignment,  and  without 
iVJk~  ^  P"v^y  °f  Wcst »  *°&  tbat  *h*  property  conveyed  by  it  had 
been  applied  to  other  objects.  The  defendant  acknowledged 
"  that  he  bdieved  that  the  ccmtplainant  a*d  WilHs  did  take  m  deed 
"  of  trust,  on  the  said  slaves,  tn  order  to  secure  themsehes  ;  in 
"  which  this  defendant  had  no  interest:'  He  admitted,  too,  that 
at  the  date  of  the  deed  of  trust  to  Camp  and  Hughes,  (which 
was  also  made  to  indemnify  the  complainant  and  Willis,  and  a 
certain  Meaux  Thornton,  who  had  also  become  security  for 
Chymes  to  a  large  amount,)  he  did  suppose  that  the  property 
thereby  conveyed  would  have  been  sufficient,  from  the  high 
▼aloe  of  the  Kentucky  land,  as  represented  by  the  complainant 
himself;  u  but  he  denied  that  he  ever  on  that  account  r$lcasca\or 
"  intended  to  release  the  said  Belches  and  Willis,  or  Thornton, 
"from  their  securityship  aforesaid."  He  slated  that  the  Ken- 
tucky land  had  been  sold  under  the  said  conveyance  for  only 
sixty-five  pounds,  or  thereabouts;  that  the  slaves  Peter  and 
Molly  had  also  been  sold  by  the  trustees  for  one  hundred 
pounds,  or  thereabouts,  and  purchased  by  himself;  and  that 
he  bad  applied  the  amount  of  the  sale  of  the  said  land  and  * 
slaves,  in  equal  proportions,  to  the  credit  of  three  judgments  In 
his  favour,  one  of  which  was  that  against  Qrymes  and  the  com- 
plainant, on  the  bond  for  eighty-two  pounds,  and  ten  shillings*-. 

Thomas  West,  the  deputy  sheriff,  answered,  alleging  that  the 
sale  which  he  made  was  "  perfectly  fair,  and  the  sieves*  would 
u  probably  have  sold  for  more,  had  not  the  complainant  himself 
"forbid  the  sale,  pretending,  as  this  defendant  understood,  that 
44  the  same  were  not  his  property,  but  did  not  shorn  this  deftnd* 
M  ant  any  proof  tf  such  his  assertions." 

John  Willis,  a  witness  for  the  complainant,  deposed  that 
Tomkies  offered  him  two  negroes  named  Peter  and  Molly  foft 
six   hundred  dollars ;  afterwards  for  five .  hundred  and  fifty-, 
dollars ;  and,  being  refused  by  the  deponent,  he  thinks  they  \ 
were  then  offered, to  him  for  five  hundred  dollars,  "  payable  o*    * 
this  deponent's  return  from  Baltimore  with  the  sales  of  bit 
grain ;"  which  was  also  refused  by  this  deponent;  that,  hearing 
afterwards  that  Tomkies  had  sold  them  to  Chymes  for  two  ban- 
dred  and  thirty  pounds,  he  told  him  it  was  a  good  price;  when 
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Tomkies  observed,  "  it  was  only  the  difference  of  the  per  een*  Ootobib, 
u  tern,  alluding,  (as  the  deponent  understood)  to  the  usurious  v  ^f1^ 
14  ratio  of  interest  at  which  the  said  Tomtit*  was  accustomed 
"  to  lend  money ;"  that  the  deponent  bad  borrowed  money  on 
usurious  interest  from  Tomkies,  and  had  been  told  by  bim  that 
he  and  Robert  West  were  concerned  together  in  usurious  trans- 
actions; that  the  deponent  was  summoned  by  Belches  on  the 
trial  of  his  plea  of  usury ;  but,  for  some  cause,  the  suit  was  not 
tried  at  that  time. 

Sundry  witnesses  for  the  complainant  or  defendants,  prov- 
ed that  Belches  forbad  the  sale  of  the  negroes  on  Wests  Exe- 
cution, and  held  a  paper  which  he  said  was  "  an  Injunction 
BUT*  prohibiting  their  being  sold,  which  paper  was .  not  read ; 
that  he  was  warned  that  bis  forbidding  the  sale  would  injure 
it,  but  persisted ;  that  West  was  the  only  bidder,  though  ten  or 
a  dosen  persons  were  present,  and  others  were  at  dinner,  in  the 
tavern,  within  hearing  of  the  deputy  sheriff  who  cried  the  pro- 
perty, and  the  sale  was  on  a  public  day  ;  and  that  the  value 
of  the  slaves  was  considerably  more  than  the  sum  for  which 
they  were  sold. 

The  record  was  exhibited  of  the  suit  in  Chancery,  in  favour 
of  Blackburn  and  %mt,  trustees  of  James  Dwdop,  by  David 
Ross  their  attorney  in  fact,  against  Belches  and  others ;  from 
which  it  appeared  that  the  Injunction,  relied  upon  in  the  bill 
in  this  case,  was  awarded,  by  Chancellor  Withe,  on  the  8th  of 
May,  1801. 

The  Court  of  Chancery  directed  an  account  of  the  profits  of 
the  slaves,  bought  by  West  from  the  18tb  of  December,  1802, 
which  was  the  day  of  sale ;  and  also  of  the  amount  of  his  judg- 
ment, with  interest,  and  costs. 

The  commissioner  made  a  report,  stating  the  profits  of  the 
slaves,  for  nine  years  and  upwards,  to  exceed  the  judgment  by 
eighty- three  dollars  and  fifty  cents.  And,  at  the  hearing,  the 
Court  decreed  that  West  should  restore  the  slaves  Mingo, 
John  and  Celia,  and  pay  the  eighty-three  dollars  and  fifty 
cents;  and,  being  of  opinion  that  the  contract  with  Tomkies 
was  usurious  to  the  amount  of  the  bond  for  eighty-two  pounds 
and  ten  shillings  retained  by  him,  directed  him  to  account  for 
the  monies  received  in  part  payment  of  that  bond. 


19S  Shtpttmt  Qmrl  of  ApptaU. 

OoToaaa*       West  appealed  to  this  Court 
1816. 


?, 


Weg|  Wickham  for  the  Appelkat. 

Nicholas  and  Wirt  for  the  Appellee. 

Wednesday*  October  30tk,  1816.  Judge  Roane  pronounced 
the  following  opinion  of  the  Court 

The  Court  is  of  opinion  that,  upon  the  testimony  exhibited 
in  this  cause,  there  is  no  ground  to  say  that  the  sale  of  the 
negroes  Peter  and  Molly  in  the  Bill  mentioned  was  a  transac- 
tion to  cover  a  reservation  of  usurious  interest  upon  a  loan  of 
money  ; — but  that  for  aught  that  appears,  the  said  sale  was  a 
real  sale  of  the. said  negroes  upon  a  credit ;  in  which  case  it  if 
lawful  to  agree  upon  and  take  a  greater  price  than  that  with 
interest,  for  which  they  had  been  previously  offered  in  oasbf 
and  that,  consequently,  there  is  no  ground  to  impeach  Ibt 
Judgment  now  sought  to  be  enjoined. 

But  the  Court  is  of  opinion  that  the  sale  of  the  Appellee's 
negroes  Mingo,  John,  and  Celia,  and  the  purchase  of  them 
by  the  Appellant,  was  made  under  circumstanoes  which  ought 
to  invalidate  the  same.  It  is  in  full  proof  that  the  Appellee 
stated  at  the  time  of  the  sale  that  he  had  an  Injunction  from 
the  Court  of  Chancery,  by  which  all  persons  were  inhibited 
from  selling  the  said  slaves;  that  he  offered  to  exhibit  the 
same  in  full,  and  establish  the  identity  of  the  negroes  in  rela- 
tion to  those  mentioned  in  the  said  Injunction  Bill;  and  that 
it  was  only  owing  to  the  conduct  of  the  Appellant  and  his 
brother  the  Deputy  Sheriff  that  this  was  not  done.  la  this 
transaction  the  conduct  of  the  Appellee  was  entirely  correct, 
as  he  acted  in  oltedience  to  the  decree  of  a  competent  Court, 
then  admitted  by  the  Appellant  to  have  been  in  existence, 
whereas  the  Appellant  and  the  said  Sheriff  acted  in  contempt 
thereof.  As  to  what  is  said  of  the  said  Injunction  not  binding 
the  right  of  the  Appellant,  as  he  was  no  party  to  the  suit,  in 
which  it  was  obtained ;  while  this  is  admitted,  it  only  means 
that  he  is  not  inhibited  from  asserting  that  right  by  a  suit  or 
proceeding,  to  which  he  is  a  party.  While  the  Injunction, 
however,  is  in  force,  it  is  conclusive  that  the  Appellee  had  oo 
right  in  the  said  slaves  which  could  at  that  time  be  lawfully 
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sold  to  satisfy  the  execution  •gainst  him.    A  sal*  of  his  inte-    Oems*, 


rest  therein  at  that  tine,  and  under  those  circumstances,  would 
unavoidably  sacrifice  that  interest,  if  it  should  be  afterwards 
found  thai  he  had  any ;  and  would  be  to  consider  that,  as  his 
property,  which,  under  an  existing  decree*  must  be  considered  aa 
the  property  of,  or  as  liable  to  satisfy  the  claims  of  others.  The 
result  of  the  sale  before  us  is  a  commentary  noon  the  doctrine 
thus  laid  down.  All  other  persons  except  the  Appellant  were 
prevented,  by  the  course  adopted  by  him*  ffom  buying  as  IW- 
ches's  property,  the  negroes  in  question,  and  they  were  conse- 
quently sold  for  considerably  less  than  their  value.  The  sale 
therefore  ought  not  to  stand,  but  the  Appellant  be  decreed  to 
deliver  op  the  said  negroes  and  their  increase  to  the  Appellee, 
and  pay  to  him  the  amount  of  their  hires. 

Here  the  Decree  might  end,  were  it  not  that  the  Appellant 
has  got  a  Judgment  against  the  Appellee  and  Francis  WilUs* 
and  may  proceed  against  him  or  them  for  satisfaction*  there- 
of; and  If  it  now  appears  to  tbe  Court  that  there  is  some  spe- 
cific property  bound  for  tbe  payment  of  the  Appellant's  debt* 
that  property  ought  to  be  subjected  to  pay  it  in  the  first  kfr 
stance.  The  Appellee  alleges  in  his  Bill  that,  prior  to  the 
execution  of  the  Trust  Deed  to  Hughes  and  Camp,  contained 
in  tbe  proceedings,  Charles  Qrymes  had  made  over  to  him  and 
Francis  Willis  (his  Co-security)  the  said  negroes  Peter  and 
JKe%,  to  indemnify  them  for  their  security  ship  to  the  bond  in 
question ;  and  the  defendant  Tomkies,  in  his  answer,  admits, 
that  "  he  believes  the  Appellee  and  WUks  did  take  the  aaid 
Deed"  for  the  purpose  aforesaid.  Admitting,  (on  which,  how- 
ever, the  Court  gives  no  opinion,)  that  the  Appellee  consented 
that,  upon  the  execution  of  the  Deed  to  Hughes  and  Carney 
Us  amn  Hen  on  the  negroes  Peter  and  Molly  by  virtue  of  the 
previous  Deed  to  him  and  Willis  should  be  released,  he  did 
net  release  it,  nor  was  he  competent  to  release  it,  as  it  relates 
to  Willis,  who  was  no  party  to  that  transaction.  As  to  Willis, 
therefore,  at  least,  the  said  Deed  b  still  in  full  force ;  and  if 
it  were  in  fact  destroyed,  as  is  stated  by  the  Appellee  in  hie 
bill,  under  the  supposition  therein  also  mentioned,  it  would 
be  set  up  as  to  Willis  in  a  Court  of  Equity  :  but  tbe  necessity 
of  that  proceeding  is  prevented  by  the  admission  of  the  said 

vol.  v.  25 
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OcTOBit,    Tomkies  as  aforesaid.     That  Deed,  as  to  WilHs,  will  there- 

181**       fore  be  considered  as  if  it  were  now  before  the  Court. 

Wert  The  Court  i*  °*  opinion,  that,  even  if  Willis  had  been  no 

*•  party  to  the  Judgment  now  sought  to  be  enjoined,  nor  to  the 

execution,  it  would  be  competent  to  the  Appellee,  after  paying 

off  the  same,  to  resort  to  him  as  a  co-security  for  contribution 

of  a  moiety   thereof;  and  that,  for  the  purpose  of  preventing 

circuity,  and  getting  payment  out  of  the  proper  fund,  it  would 

be  also  competent  to  him,  as  standing  in  the  place  of  Willis, 

to  go  for  the  said  moiety  against  the  negroes  conveyed  by  the 

said  Deed. 

The  Court  is  also  farther  of  opinion  that,  under  that  hypo- 
thesis, it  would  be  competent  to  the  Appellee  to  stand  in  the 
place  of  Willis,  and  charge  the  said  negroes  for  the  whole 
sum.  Nothing  is  more  consonant  to  natural  Justice,  than  that 
the  pro|>er  debts  of  every  man  should  be  paid  out  of  his  own 
estate,  in  case  of  innocent  securities,  and  that  that  property 
of  his,  in  particular,  should  be  subjected,  which  has  been 
bound  thereto  by  a  specific  and  existing  lien.  These  princi- 
ples will  avail  the  present  Appellee,  supposing  him  to  have  re- 
leased for  himself  his  own  proper  lien  created  by  the  first  deed. 
In  the  case  of  Eppes  Executor  of  Wayles  v.  Randolph.  2  Call 
125.  Randolph,  by  a  Bond,  to  which  WayUs  was  his  surety, 
bound  himself  and  his  heirs  to  Bevins.  Randolph  became  in- 
solvent as  to  his  personal  estate,  and  Bevins  got  a  decree,  for 
payment  of  the  Bond,  against  Wayles' s  representatives,  who 
paid  the  same.  Wayles* s  representatives,  on  these  facts  being 
manifested  to  the  Court,  were  permitted  to  stand  in  the  place 
of  Bevins ;  be  considered  as  Bond  Creditors ;  and  charge  the 
Lands  of  Randolph  in  the  hands  of  his  heirs,  on  which  they 
had  themselves  no  Hen.  The  principles  of  this  decision  go  to 
charge  the  negroes  conveyed  by  the  Deed  to  the  Appellee  ; 
and,  as  all  the  parties  concerned  in  interest  are  now  before 
the  Court,  may  be  applied  in  favour  of  the  Appellee  Belches. 
That  view  of  the  case  is,  however,  much  strengthened,  when 
it  is  considered  that  the  Judgment  in  Gloucester  Court  was 
also  rendered  against  Willis,  and  the  Execution  was  issued  al- 
so against  him,  though  it  was  only  levied  upon  the  property  of 
the  Appellee. 
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It  it  bat  a  small  boon  to  ask  for  a  security  that  be  shall    October, 

make  the  property  of  his  principal,  which  is  bound  by  a  spe-  ^JIJJJL- 

cific  and  existing  lien,  liable,  in  exoneration  of  bis  own,  in        w*it 

the  same  manner  as  it  would  have  been,  if  the  execution  had      „  7- 
,  Belctat. 

been  levied  upon  the  property  of  his  co-security  in  the  first 

instance.  The  Court  is  therefore  of  opinion,  that  the  Appel- 
lant should  be  decreed  to  resort  to  the  negroes  Peter  and  Molly 
and  their  increase,  (which  were  purchased  by  Tomkies  from 
the  Trustees  Hughes  and  Camp*)  for  the  payment  of  his  debt 
and  interest ;  (hat,  in  the  event  of  payment  not  being  made  by 
Tomkies  within  a  short  and  given  day,  the  said  negroes  should 
be  sold  to  satisfy  the  same  ;  that,  if  the  said  Tomkies  should 
have  sold  the  said  slaves,  or  any  of  them,  he  or  his  represen- 
tatives, should  be  decreed  to  pay  the  amount  thereof  in  exone- 
ration of  bis  bona  fide  alienees  ;  that,  in  the  case  of  the  insol- 
vency of  him,  or  bis  estate,  for  such  amount,  in  the  whole  or 
in  i»art,  the  Appellant  shall  be  at  liberty  to  seek  satisfaction 
from  the  said  negroes  and  their  increase,  in  whose  hands  so- 
ever they  may  be,  by  a  suit  or  proceeding,  to  which  the  res- 
pective holders  and  the  Appellee  are  parties  ;  and  that  the  Ap- 
pellant should  only  be  at  liberty  to  resort  to  the  proper  goods 
of  the  Appellee  for  such  part  of  his  debt  and  interest,  if  any, 
as  may  remain  unpaid  from  the  several  sources  above-men- 
tioned. It  is  no  objection  to  this  decree,  that  it  is  nominally  in 
favour  of  one  defendant,  and  against  another  ;  for  it  is  substan- 
tially a  decree  in  favour  of  the  plaintiff,  (Belches,)  who  there- 
by exonerates  his  own  estate.  Therefore  it  is  decreed  and  or- 
dered, that  so  much  of  the  decree  of  the  said  Court  of  Chan- 
cery, as  conforms  lo  the  principles  of  this  Decree  be  affirmed ; 
and  that  so  much  of  it,  as  conflicts  therewith  be  reversed  and 
annulled ;  and  also  that  the  Appellant  pay  onto  the  Appellees, 
being  the  parties  substantially  prevailing,  their  costs  by  them 
about  their  defence  in  this  behalf  expended.  And  it  is  order- 
ed that  the  cause  be  remanded  to  the  said  Court  of  Chancery, 
to  be  finally  proceeded  in  pursuant  to  the  principles  of  this 
decree. 
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ut,  i8uT  Ellis  against  burner's  Administrator. 

UJuumpsii,     THIS  was  an  action  of  Assumpsit  in  behalf  of   Thomas 
rthTo^tr\nEUis  •gaimt  Qmrgo  TVnttVa  Administrator,  in  the  Comity 
the  Declaration,  (font  of  Caroline, 
the   defeodant 
•hould  be  char-     The  Declaration  contained  three  Counts.    The  first  alleged 

Sued*  to* pay  *  matai|l  Parol  wbmission  to  arbitration  of  certain  matters  in 

the  aural  sums  controversy  between  the  plaintiff  and  Qcorge  7\imer,  with  an 

nid^fiDd  every  agreement  that  the  award  should  be  binding  upon  both  parties, 

??*  .^"^"Tftnd  »«*  forth  an  award,  "  of  which  the  said  Turner  had  no- 
If  thin  be   not  .      „  ,  .  ...  ..  .         y  m. 

done,  but  the  tice,"  (1)  but  ehd  not  set  forth  a  promise,  thereupon,  that  he 

at^ei^oftte^^W  W  tbe  money  awarded:  (2)     the  second  and  third 

Ust  Count  be,  Counts  were  for  money  had  and  received,  and  a  balance  stated 

paid  "  the  said  to  be  due  upon  an  insimul  csmputassent.      The  breach  of  pro- 

mmof  money,"  m'l8e  averred  was  in  the  following  words  :  u  Nevertheless  tbe 

and  it    appear, 

upon  a  demur"  said  Intestate  in  bis  life  time,  and  the  said  Reuben  since  his 

that^Ub*  cr!- "  death,  not  regarding  his  several  promises  aforesaid,  but  con- 
duce adduced  «  triving  to  defraud  the  said  Thomas  in  this  behalf,  bath  not 
applies*  only  to**  paid  the  said  sum  of  money,  or  any  part  thereof,  but  the  same 
™  JWCwmtju  to  pay  ihe  §aid  lotegtate  in  hb  life  time,  and  the  said  Re»> 

to  be  civen  for"  ben  since  his  death,  hitherto  hath  refused,  and  the  said  ftaft» 
the  defendant.   ti  >m  gti(l  doth  f^g^  iQ  pfty  |||e  ^^  „ 

The  defendant,  having  pleaded  non  assumpsit,  and  being  af- 
terwards permitted  by  tbe  Court  to  plead  the  Act  of  Limita- 
tion*, on  both  which  pleas  issues  were  joined,  at  a  subse- 
quent term  a  Jury  was  empannelled  to  try  "  tbe  issue"  joined, 
a  verdict  was  found,  and  Judgment  entered  for  the  plaintiff, 
which  was  reversed  by  the  District  Court  of  Fredericksburg ; 
because  it  did  not  appear  that  the  issue,  joined  upon  tbe  plea 
Of  the  Act  of  Limitations,  bad  been  tried.     The  cause,  being 

(1)  Note.  This  averment  was  unnecenary  ;  for  one  party  it  at  moch  bouad 
to  take  notice  of  the  award,  as  the  other,  unless  the  stipulation  be  that  tbe  award 
shall  be  notified  teethe  parties ;  io  which  case  notice  mutt  be  averred.  2  Sound. 
62a.  note  (4). 

{91)  Note.  In  the  form  of  the  declaration,  in  2  Chitty,  p.  80,  mutual  promises 
"  to  perform  the  award  tob*$o  made"  are  set  forth  ;  but,  after  stating  the  award, 
there  is  no  farther  averment  of  a  promise  on  tbe  part  of  the  defendant  **  to  per- 
form the  award  $o  mods.**  In  11  Jfod.  170.  Lupart  v.  WtUon,  it  is  said  that  tbe 
mutual  mbmiarioo  impiiti  mutual  premises  to  observe  the  award. 
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remanded  for  a  new  trial,  the  defendant  filed  a  Demurrer  to  Novtiuia, 

the  plaintiff's  evidence,  which  was  therefore  spread  on  the  yJ^V 
record,  and  appeared  applicable  only  to  the  first  Count  in  the        ^m, 

Declaration.  _       ». 

mt_     ^        ,     ^  «...  .     -^  Turner*!  Adni* 

The  County  Court  was  of  opinion  that,  upon  the  Demurrer     niitrator. 

to  evideoce,  the  law  was  for  the  defendant,  and  gave  judg- 
ment accordingly.  Upon  an  appeal  the  Superior  Court  of  law 
affirmed  this  judgment,  upon  the  ground,  "  that  though  the  evi- 
u  dence  in  the  Demurrer  consisted  substantially  with  the  first 
"  Count  of  the  Declaration,  yet  that  Count  was  utterly  in- 
"  sufficient  to  ground  a  judgment  on  in  favour  of  the  plaintiff." 
To  this  Judgment  a  Writ  of  Supersedeas  was  awarded  by 
this  Court. 

November  1st,  1816,  the  President  pronounced  the  Court's 
opinion  : — 

The  Court,  not  deciding  whether  the  Declaration  in  this 
case,  in  the  first  Count  thereof,  is  defective  or  not,  in  not  aver- 
ring a  promise  by  the  defendant  George  Turner  to  pay  the 
sums,  stated  to  have  been  awarded  against  him,  is  of  opinion 
that  the  same  is  insufficient  to  maintain  the  action,  in  this; 
that,  for  any  thing  therein  shewn,  the  said  sums  may  have 
been  paid  by  the  defendant  George  Turner*  there  being  no 
averment  to  the  contrary.  On  this  ground,  and  not  on  that, 
assigned  by  the  County  Court  in  rendering  its  last  judgment, 
as  the  ground  thereof,  (on  which  the  Court  gives  no  opinion,) 
the  judgment  of  the  Superior  Court,  affirming  that  of  the 
County  Court  with  costs,  is  affirmed. 


Miller  against  Blannerhassett.  Decided  Friday 

Nov.  Itt,  1816. 

IN  this  case,  Miller  obtained  a  Judgment  against  Manner-   }  A  BoQd  fa 
hassett  in  the  County  Court  of  Wood.    A  writ  of  Supersede  as  protecutinc  » 
to  that  Judgment  was  awarded  by  the  Superior  Court  of  law,  ^u°[^^. 
whereupon  the  Bond  for  prosecuting  the  Supersedeas  was  exe*  ecoted  by  » 

without    any 
principal  obligor,  it  insufficient ;   and  a  Suptrndtas  ittoed  thereupon  ought  to  be  attained. 
VSee  Roottsr.  HoUidayelal.  4  Mwtf.  323. 
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Noyembie,  cuted  by  a  Surety,  but  not  by  Blannerhassett,  or  any  other  pHa^ 
™JL^,  aP^  obligor  in  his  place.  The  Superior  Court  having  revert- 
ed the  Judgment,  Miller  appealed  to  this  Court,  where,  after 
argument,  it  was  decided  that  the  Judgment  of  the  Superior 
Court  was  erroneous,  because  that  Court  had  no  cognisance  of 
the  case,  the  Supersedeas  having  been  improvidently  issued ; 
since  the  Bond  was  not  signed  by  Blannerhassett,  or  any  res- 
ponsible person  for  him. 

Judgment  reversed,  and  the  Writ  of  Supersedeas,  issued  by 
the  Superior  Court  of  law,  directed  to  be  quashed. 


9th,  1816. '  Nicholson  against  Dixon's  heir. 

1.  In  Debt  oo  THE  Appellant  John  Nicholson,  as  surviving  partner  of 
b»lf  of 'the  sur  John  and  Joshua  Nicholson,  who  were  assignees  of  Robert 
TJTJJ"  ^iJJ^  Matthews,  brought  an  action  of  Debt  against  John  Dixon,  heir 
a  d«laretioo,  and  devisee  of  John  Dixon  deceased.  Upon  a  general  Demur- 
theTfradant  rer  to  *ne  declaration,  the  Superior  Court  of  law  entered 
ba«  not  paid  the  jU(jgment  for  the  defendant,  to  which  a  Writ  of  Supersedeas 

debt  to  the  oW»-  .    . 

fee,  or  to  the  was  awarded. 

o£t!$£i  W,t5      November  Qth  1816,  Judge  Roane  pronounced  the  following 

•o,  that  he  did  opinion  of  this  Court : — 

t^Z^ntfin     "  Th€  Court  '*  °f  opinion,  that  the  declaration  in  this  case 

Wr  life  time,  b«  j8  insufficient  to  warrant  a  Judgment  on  behalf  of  the  present 
"  Appellant,  in  this ;  that  it  only  avers  a  non-payment  of  the 
44  debt  sued  for  to  Robert  Matthews  the  obligee,  and  to  the 
"  plaintiff,  but  does  not  aver  a  non-payment  to  John  and  Joshua 
"  Nicholson  the  immediate  assignees  of  the  said  Matthews,  or 
"  either  of  them,  during  the  life  of  the  said  Joshua,  which 
"Joshua,  the  Appellant,  is  stated  to  have  survived  :  and  al- 
"  though,  in  point  of  law,  a  payment  to  either  of  them,  during 
"  the  life  of  Joshua,  may  have  been  considered  as  a  payment  to 
"  the  plaintiff,  and  so  have  satisfied  the  terms  of  (be  averment 
"  last  mentioned,  the  Court  is  of  opinion  that  an  averment  of 
"  this  character  is  not  sufficient,  under  several  decisions  of  this 
"  Court,  and  particularly  that  in  the  case  of  Buckner  v.  Blair, 
"  June  1811.  (1)    On  this  ground  the  Judgment  is  affirmed. 

(1)  Note.  See  2  Muqf  336 ;  alto  Braxton's  odm'c.  v.  Uptcemb,  ted.  28S; 
Oreenr.  DuUmy,  Ibid.  51B  ;  and  NerveU  r.  Eudgim,  4  Mtatf.  491. 
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Holljngsworth9  against  Dunbar.  ^ww^ 

THIS  was  an  action  of  Covenant,  brought  by  the  Appellants  l.  Where  U» 
against  the  Appellee  in  the  Superior  Court  of  law  for  Stafford  "'™tV>i  right 
County,  upon  an  Indenture  made  the  3d  of  March  1803,  be-  under  the j»ve- 
tween  Francis  Thornton  and  Sarah  bis  wife,  and  Robert  Dun-  |£rt,  upon  %*> 
fcorand  Elizabeth  his  wife,  of  the  one  part,  and  Levi,  John  lDriDifhele^Jt 
and  William  HoUingsworths,  of  the  other  part ;  by  which  the  ought  not  to  in- 
laid Thornton  and  wife,  and  Dunbar  and  wife,  in  consideration f^ba^,  upon 
of  the  sum  of  five  thousand  dollars,  bargained  and  sold  to  the  £«  "U  «*j- 
said  HoUingsworths  a  certain  Mill  seat  on  Rappahannock  Ri-  be  of  opinion 
ver,  containing  an  acre  and  a  half  of  land,  by  certain  metes  J^J^iJJJjy 
and  bounds,  "  together  with  the  necessary  right  of  taking  water  then  the  defend- 
"  by  a  race  or  canal,  to  be  cut  from  the  lower  end  of  theforebay  ^  covenant  as 
"  at  Thornton  and  Dunbar's  present  grist  mill  pond,  to  the  Mill  ^g^wT» '** 
"  seat  so  intended  to  be  sold  and  conveyed  ;  which  race  is  to  be  ofu*  w  it  not  com- 
«  sufficient  width  and  depth  to  convey  water  for  at  least  five  over-  gjj*  *  l^ 
H  shot  wheels,  and  from  the  said  Mill  seat  to  the  River,  not  to  whether  such 
u  exceed  eighteen  feet  in  width  at  the  bottom  under  the  reserva-  dSa,  o7oot^o 
*  lions,  restrictions  and  covenants  in  certain  articles  of  agree- wan?°f  wch 

....  .      .  .  conclusion,    un- 

"  ment  in  this  Indenture  recited ;  as  also  the  water  necessary  \*u  the  suffi- 
u  for  the  said  HoUingsworths  to  turn  two  water  wheels,  to  be^L^To% 
"  taken  from  the  grist  mill  pond  of  the  said  Thornton  and  Dim- whin  it  ted  to  iu 
"  barf  therein  also  intended  to  be  bargained  and  sold,  sufficient  to  dLwmr  tJtkt 
••  work  two  water  wheels  with  four  pair  of  tnill  stones,  not  to  ex-*****!?}  i1)  . 
u  ceedsxx  feet  w  diameter,  and  (he  necessary  machinery  usual*  of  Covenant 
"  ly  used  for  making  and  bolting  flour,  cleaning  and  screening  deration  bt* 
**  wheat  and  corn ;  provided  there  shall  be  first  a  sufficient  quan-  ine  th.at*  during 
^tUyof  water  for  tiu  grist  mill  of  the  said  Thornton  and  Dun-  J/^rt^he^ 
u  bar  upon  the  present  construction,  or  the  same  quantity,  to  bef^d^  tuntiff 
"  used  conformably  to  the  said  agreement .-"  and  the  said  Thorn-  of  the  water  ne- 
ts* and  Dunbar,  and  each  of  them,  for  themselves,  their ^"L %*£ 
heirs,  <fcc.  did  covenant,  promise  and  agree  to  and  with  the  io& li  therefrom, 
said  HoUingsworths,  that  they  the  said  Thornton  and  Dtinbar,  to  be"  diverted 
and  each  of  them,  Sic.  "  the  aforesaid  acre  and  a  half  tf  ground^*^  £* 

"  Mill  seat  and  necessary  right  of  taking  water  by  a  race  or  ca-  limited  in  prov- 
ing acts  commit- 
ted by  the  de- 
fendant or  other  person*,  to  the  period  stated  in  the  declaration  ;  but  nay  prove  previous  acts, 
in  consequence  of  which  the  injury  was  sustained  during  that  time. 

(I)  Note.  That  a  Bill  of  exceptions  cannot  bare  the  effect  of  a  demurer  to 
evidence,  see  ATsWsiaJ.  v.JSerasrf,  1  Wuk.  203, and  JTmr.  Wtukxngton,  Ac. 
Mt.  362. 
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Notkmbeb,  "  nalto  convey  the  water  to  and  from  the  said  Mill  seat*  water, 
v^?^'       w  privileges,  &c  to  them  the  said  Hollingsworths  and  their  hein 
Hoiitegsworthi  "  end  assigns,  should  and  would  warrant  and  forever  defend, 
y-  "  aSa^9^  th*  clam  or  claims  of  all  person  or  persons  whatsoever" 

The  breach  stated  in  the  declaration  was,  that  the-  defend* 
ant,  "  during  the  time,  between  the  27 lb  daj  of  September 
"  1806,  and  the  27th  of  November  in  the  same  year,  did  pre* 
"  vent,  hinder  and  deprive  the  plaintiffs  from  the  water  neeea- 
"  sary  for  them  to  turn  two  water  wheels,  to  be  takea  from 
"  the  grist  mill  pond  of  Thornton  and  Dunbar  in  the  said  in* 
"  denture  mentioned,  sufficient  to  work  two  water  wheels  with 
"  four  pair  of  mill  stones,  not  to  exceed  six  feet  in  diameter, 
"  and  the  necessary  machinery  usually  used  for  making  and 
"  bolting  flour,  cleaning  and  screening  wheat  and  corn  ;— aU 
"  though  there  was  sufficient  therefor,  under  the  proviso  that  (hero 
"  should  first  be  a  sufficient  quantity  of  water  for  the  grist  mill 
"  of  the  said  Thornton  and  Dunbar  upon  its  then  construction  ; 
u  but  the  said  defendant  diverted  the  said  sufficient  quantity  of 
"  water*  so  sold  to  the  plaintiffs,  and  suffered  the  same  to  be  di- 
"  verted  by  others,  from  their  the  said  plaintiffs  mill*  during  the 
"  period  aforesaid7* 

The  defendant  pleaded  not  guilty,  and  covenants  perform- 
ed, and  issues  were  joined. 

At  the  trial  the  plaintiffs  gave  in  evidence  the  indenture  on 
which  the  action  was  brought ;  and  a  Record  of  4 be  County 
Court  of  Spottsylvania,  shewing  that  leave  was  given  the 
plaintiffs,  oo  the  2d  of  October  1804  to  erect  their  Mill, 
They  also  proved  that  they  did  so  within  the  time  prescribed 
by  law,  and  cut  the  race,  <fcc.  agreeably  to  the  provisions  of 
the  Deed  :  they  gave  in  evidence  a  plat  shewing  the  situa- 
tion of  that  Mill,  and  of  the  Palls  Mill,  called  in  the  Inden- 
ture Thornton  and  Dunbar's  Mill,  both  being  on  the  sooth  side 
of  Rappahannock  river  ;  a  Mill  belonging  to  Stephen  Winches- 
ter, Howard  &  Co.  in  an  island,  above  that  of  Thornton  and 
Dunbar  \  the  Forge  Mill,  and  four  other  Mills,  on  the  north 
side  of  the  river ;  and  proved  the  position  of  the  several 
dams ;  the  dam  of  the  Forge  Mill  being  on  the  main  stream, 
above  all  the  rest ;  that  Dunbar,  at  the  time  of  the  covenant, 
and  still,  owned  the  Forge  Mill,  and  three  of  the  other  Mills  on 
the  north  side  ;  that  Thornton  and  wife,  by  Deed,  dated  June 
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27th  1805,  conveyed  the  Falls  Mill,  land,  &c.  to  the  defend-  Notbmbk*, 
ant,  who,  ever  since,  had  possessed  and  occupied  it  j  that,  by  *J!*1^1. 
an  order  of  the  County  Court  of  Spottsylvania,  leave  waa  HolUnpworthi 
given  to  Stephen  Winchester  to  erect  hit  Mill ;   which   order  *\ 

was  made,  in  July  1803,  by  consent  of  the  defendant  and  Fran-  DoBbtr* 
cis  Thornton ;  (1)  and  that  the  abutment  for  the  dam  to  turn 
the  water  to  the  said  last  mentioned  Mill  was  at  that  time  the 
property  of  Thornton  and  Dunbar.  The  plaintiffs  also  read 
the  deposition  of  a  witness  proving  that  there  would  have  been 
water  enough  for  the  Falls  Mill,  and  for  the  plaintiffs  also,  a 
considerable  part  of  the  time  stated  in  the  declaration,  had  it 
not  been  diverted  to  the  defendant's  Mill,  called  the  Forge 
Mill,  on  the  north  side  of  the  river,  and  to  the  Mill  of  Win- 
chester ;  that  the  water,  used  at  any  of  those  Mills,  could  not 
be  used  by  the  plaintiffs ;  and  that  their  Mill  was  stopped  by 
that  diversion.  The  defendant  proved  that  the  Mill  and  dam 
of  Winchester  were  built  prior  to  December  1802,  but  without 
any  legal  authority  ;  and  introduced  several  witnesses,  who 
swore  that,  "  during  the  period  stated  in  the  declaration,  there 

m  (1)  Note.  The  application  of  Stephen  Winchester  for  leave  to  erect  the  Mill 
in  queftion  was  made  to  the  Court  of  Spottsylvania  County  en  the  34  of  Deem*- 
her  1799,  thoogh  the  order  in  hit  fevoor  was  not  obtained  until  July  I8S3.  The 
application  of  the  RoUingmorths,  waa  in  May  1803.  The  cooteutof  Dunbar  and 
Thornton  to  the  order  io  favour  of  Winchester  waa  upon  the  following  conditions, 
to  wit,  "  that  they  should  first  have  the  quantity  of  water  necessary  for  their 
"  Mills,  commonly  called  the  Fall  Mills,  as  heretofore  used  ;  that  is,  two  tub 
"  Mills  upon  their  present  construction,  to  be  used  in  any  way  they  night  think 
"  proper  ;  and  that  the  residue  of  the  water  passing  down  the  sooth  fork  of  the 
M  Rappahannock  fbould  be  equally  divided,  so  as  that  the  plaintiff  (Winchester) 
"  should  have  one  ha\f  thereof  only  for  his  Mill,  and  the  defendants  (Dunbar  and 
M  Thornton)  the  residue  ;  and  that  the  said  plaintiff  should  construct  his  dam, 
"  thereby  authorised  to  be  built,  so  as  to  suffer  the  said  quantity  of  water  to  Bow 
u  to  th«>  Mills  of  (be  said  defendants.  And  the  raid  defendants  are  to  be  permitt- 
**  ed  by  the  said  plaintiff  to  abut  their  present  dam  against  his  island,  formerly 
"  called  Mortimer's.  On  consideration  whereof,  the  said  defendants  agree  to 
H  give  to  the  said  plaintiff  the  abutment  of  bis  dam  at  the  place  in  the  said  ioqot- 
"  sition  mentioned,  without  paying  any  sum  therefor ;  he  relinquishing  all  right 
u  to  the  acre  in  the  said  inquisition  mentioned,  eicept  enough  to  join  his  dam  to. 
**  But  this  compromise  is  not  to  be  construed,  as  conceding  or  giving  up,  on  the 
M  part  of  Robert  Dunbar,  any  participation  of  the  water  in  the  main  body  of  the 
"  river,  above  th«»  plaintiffs  island,  to  which  the  said  Robert  Dunbar  is  entitled  ; 
M  and.  on  the  other  band,  this  compromise  is  not  to  be  construed,  as  an  admis- 
•*  sion  on  the  part  of  the  plaintiff  that  Robert  Dunbar  is  entitled  to  any  water 
M  above  the  said  island." 

TOL.   T.  26 
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November,  u  was  not  a  sufficiency  of  water  in  the  river  to  work  and  carry 
v-^^r  "  the  Falls  MilL"    Whereupon  the  Counsel  for  the  plaintiff 
Hofflngiwortht  Moved  the  Court  to  instruct  the  Jury,  that  if,  upon  the  said 
*•  evidence,  they  should  be  of  opinion  that,  at  any  time  be- 

tween the  27th  of  September  and  27th  of  November  1806, 
the  plaintiffs  were  deprived  of  a  sufficient  quantity  of  water 
for  the  use  of  their  said  mills,  according  to  the  terms  and  ef- 
fect of  the  said  Indenture  or  Covenant,  by  reason  of  any  di- 
version and  use,  during  the  said  time,  of  the  water  of  the 
said  river,  by  the  said  Winchester,  by  means  of  his  dam  and 
Mill  described  in  the  said  plat,  "  then  the  said  defendant  had 
u  broken  his  Covenant,  as  stated  in  the  declaration  ;"  which  in- 
struction the  Court  refused  to  give ;  but  instructed  them,  that, 
if  they  should  be  of  opinion  that,  **  during  that  period,  the  <fc- 
"fendant  committed  any  act,  by  which  the  plaintiffs  were  de- 
M  prived  of  the  use  of  water  according  to  the  terms  and  condi- 
"  tion  of  the  Covenant,  and  by  that  act  was  used  (2)  at  Win* 
*  Chester *s  Mill,  the  Covenant  was  broken." 

The  plaintiffs  then  moved  the  Court  to  instruct  the  Jury 
that,  if  they  were  of  opinion,  from  the  evidence,  that  the 
plaintiffs  were  deprived  of  the  use  of  water  for  their  said  Mill, 
according  to  the  terms,  &c.  of  the  Covenant,  during  the  period 
stated  in  the  declaration,  by  reason  of  the  diversion  and  use 
of  the  water  of  the  said  river  by  the  defendant  at  the  Forge 
Mills,  in  that  case  the  defendant  had  broken  his  Covenant,  as 
alleged  in  the  declaration  ; — which  instruction  the  Court  refu- 
sed to  give. 

The  plaintiffs  excepted,  &c. ;  the  Jury  returned  a  verdict 
for  the  defendant ;  and  the  plaintiffs  appealed  to  this  Court. 

Williams  for  the  Appellants,  The  Court  erred  in  refusing 
to  give  the  instructions  requested  by  the  plaintiff's  Counsel. 
The  construction  of  the  Covenant  being  a  matter  of  Ian, 
not  of  fact,  the  Court  was  bound  to  instruct  the  Jury  upon 
the  law. 

This  was  an  express  Covenant,  to  warrant  to  the  Hollings- 
worths  water  sufficient  for  their  Mill ;  and  therefore  the  defend- 
ant was  bound  to  performance  at  all  events,  or  to  pay  damages 

(2) The  traucript  of  tht  Record  feemi  defective  is  tab  place:  probtN* 
tome  words  are  omitted. 
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for  noB  performance,  (a)  It  may  be  Mid  that,  if  Winchester  Notcmmb, 

wed  tbe  water  improperly,  our  remedy  was  against  him  and        l816, 

not  against  Dunbar  /—but  Winchester's  doing  to  with  Dun-  HoUinuwortai 

bat's  permission  must  be  considered  as  bit  act,  and  he  is  ▼• 

...  Doobar. 

responsible. 

2.  Tbe  instruction  given  was  erroneous.      The  Judge  de»    (a)  Beafe  r. 

elared,  that  to  make  tbe  defendant  liable,  the  act,  by  which  JjTaodVJlll. 

the  plaintiffs  were  deprived  of  the  water,  must  have  been  done  l^v^J"1*  T<. 

$htring  the  period  charged  in  the  declaration.     This  cannot  be  t°7Z'  Ravm. ' 

law.     If  the  act  was  done  before  the  27th  of  September,  but  J£JJ^  J-* 

the  injury  was  produced  afterwards,  the  Covenantor  Dunbar  Jam,  AUqnU 

was  equally  responsible.     The  declaration  does  not  charge JjJJ  Tkuun, 

that  that  was  the  day,  on  which  he  did  the  act ;  but   that  the  I  T. *•  310. 

loss  occasioned  by  it  commenced  on  that  day.      It  is  similar 

to  the  case  of  an  Eviction,  in  which  the  injury  sustained  is 

at  the  time  of  the  Eviction,  though  occasioned  by  a  prior  act 

of  the  party,  who  covenanted  that  the  title  should  be  good. 

George  K.  Taylor  for  the  Appellee.  The  question  pro- 
pounded by  the  plaintiffs,  and  submitted  to  the  Court,  is,  was 
the  establishment  of  Winchester's  Mill,  by  a  Court  of  Justice, 
under  a  compromise  with  the  defendant,  a  breach  of  the  de- 
fendant's Covenant  with  the  plaintiffs  ? 

It  was  not :  because  the  contract  ought  to  receive  a  rea- 
sonable, and,  if  necessary,  a  restrained  interpretation,  for  the  ac- 
complishment of  justice,  according  to  tbe  intention  of  the  par- 
ties, as  collected  from  the  whole  context  of  the  instrument,  (b)  (b)Bnnnimg 
Now  what  is  the  intention  of  tbe  parties,  to  be  collected  from  ^  Jjrfj&Jf. 
the  whole  context  of  this  instrument  ?—  1st,  that  tbe  plaintiffs 22. 
should  have  an  acre  and  a  half  of  land  :  and  they  have  it. 
M.  That  they  should  have  a  sufficiency  of  waterfront  Thornton 
and  Dunbar's  pond,  provided  they  could  spare  it,  after  supply- 
ing their  own  wants.  When  a  man  grants  the  water  out  of 
his  pond,  he  grants  what,  having  come  down  to  bira  under  an 
order  of  the  law,  is  his  own.  But  tbe  water  in  Thornton  and 
Dunbar's  pond  is  very  different  from  the  water  of  ail  Rappa- 
hannock River  :  tbe  one  is  their  own;  the  other  belongs  to 
the  public.  The  public  granted  to  them  the  right  to  so  much 
only  of  the  water,  as  would  at  all  times  be  necessary  for  their 
Grist  Mill.     When,  therefore,  they  sold  a  part  of  that  water, 


204  Supreme  Cottrt  of  Appeals. 

NeviM^ia,  to  be  taken  ont  of  their  pond,  they  coald  not  reasonably  be 

V^r^,-J/  said  to  sell  the  water  of  the  river  at  large. 

Hollingsworths  Again  :  the  plaintiffs  purchased  with  fnll  knowledge  of  IPm- 
~  vv  duster's  application,  and  of  the  probability  of  its  success.  If 
(hey  had  wanted  Thornton  and  Dunbar  to  stipulate  for  more 
than  the  water  in  their  pond,  would  they  not  nave  insisted  on 
terms  broad  enough  to  cover  all  the  water  in  the  river  ?  But 
they  knew,  from  the  previous  experience  of  several  years, 
during  which  Winchester's  Mill  had  been  in  operation,  that,  ge- 
nerally, what  came  afterwards  to  the  Mill  of  Thornton  and 
Dunbar  was  sufficient  for  both  ;  and,  therefore,  they  bargained 
for  no  more.  But  even  if  this  could  be  tortured  into  a  Cove- 
nant for  all  the  waters  of  Rappahannock,  yet  as,  for  sixteen 
years  past,  with  (he  exception  of  two  months,  the  compromise 
has  been  harmless,  are  we  to  be  liable  for  the  act  of  God>  dur- 

(a)Nd3on  v.  tag  the  uncommonly  dry  season  of  1 806.  (a) 
CauTS^  2  ^B  to  the  comVrom'^e  itself,  what  would  opposition  have 
availed  ?  In  that  wheat  country,  the  public  good  required  the 
Court  to  encourage  the  establishment  of  manufacturing  Mills. 
Our  previous  rights  were  only  to  as  much  water,  as  might  be 
necessary  for  our  purposes.  Had  we  opposed  the  motion  of 
Winchester,  the  Court  would  have  reminded  us  of  this.  Had 
we  reminded  them  of  our  bargain  with  Hollingsworths,  they 
would  have  told  us  they  remembered  that  too,  and  would  take 
care  of  all.  But  by  the  compromise  itself,  provision  was  made 
for  the  plaintiffs ;  for  Winchester  was  bound  so  to  construct  his 
Mill,  as  to  use  only  one  half  of  the  surplus  water  after  supply- 
ing ourselves ;  the  other  half  to  be  left  for  t(ie  use  of  the 
plaintiffs.  Now,  from  the  plaintiff's  own  testimony,  it  appears 
that  Winchester's  Mill  continued  to  grind  after  the  plaintiffs 
had  ceased ;  which  proves,  not  that  our  compromise  was  inju- 
rious, but  that  Winchester  had  acted  fraudulently,  and  there- 
fore, under  the  act  of  Assembly  concerning  Mills,  is  liable  to 

(6)  Jto.  Code,  an  action,  (b) 
IttvoLck.  ltf.  w 

fttt  7. 

Wickham  on  the  same  side.  The  plaintiffs  prayed  the  Court 
to  give  instructions  on  points,  which  were  proper  to  be  decided 
by  the  Jury  and  not  by  the  Court,  who  therefore  very  proper- 
ly refused  to  give  them. 

With  respect  to  the  construction  of  the  Covenant,  it  is  a 
plain  one ;  and,  taking  into  consideration  the  situation  of  the 
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parties;  do  one  can  be  at  a  loss  to  discover  tbeir  meaning.  Notikbe*, 
No  change  of  the  existing  Mills  was  contemplated  :    the  wa-  ^2^^. 
ter  was  to  be  taken,  as  it  then  flowed.      Not  a  word  is  said  in  Holtiopwortl* 
the  Covenant  about  putting  down  the  dam  of  the  Forge  Mills,       rxl*** 
or  that  of  Winchester's  Mill.     It  is  true  that  Winchester's  Mill 
bad  been  erected  without  leave  ;  but  a  subsequent  order  grant- 
ing leave  relates  back  to  the  time  of  erection.      The  right  to 
recover  damages  being  left  open  to  every  body,  the  erecting  a 
Mill  without  leave  is  no  bar  to  the  Court's  granting  it  after- 
wards.     Before  the  date  of  this  contract,   Winchester  had  ap- 
plied for  leave  :  there  was  therefore  his  probable  right,   with 
present  possession.     The  HolUngsmorths  entered  into  this  Co- 
venant, knowing  these  circumstances. 

The  consent  of  Thornton  and  Dunbar  was  only,  that  Win* 
Chester  should  have  the  surplus  water.  The  HolUngstvorths 
were  not  bound  by  that  consent  They  might  have  opposed 
Winchester's  motion  for  the  Mill,  and  if  defeated,  might  have 
appealed.  It  cannot  be  presumed  that  they  were  ignorant  of 
those  proceedings  :  they  were  bound  to  take  notice  of  what 
was  done  in  a  Court  of  Record.  Ali,  they  could  possibly  con- 
tend for,  was  an  equal  right  with  Winchester,  who  in  fact  had  a 
priority  of  right,  because  the  inquest  on  bis  writ  of  ad  quod 
damnum  had  been  taken  first. 

There  is  nothing  in  the  law,  forbidding  a  Court's  giving  leave 
to  erect  a  new  Mill  on  a  stream  above  an  old  Mill  already 
standing,  and  to  deliver  the  water  below  such  old  Mill.  It  is  a 
question  of  sound  discretion  :  it  ought  to  be  done  with  great 
caution  on  a  small  stream,  but  may  with  great  propriety 
on  a  large  river,  whose  water  is  abundant. 

Winchester  is  a  wrong-doer,  so  far  as  be  took  more  water, 
than  he  was  authorized  to  take  by  the  order,  which  established 
the  most  exact  equality  between  the  HolHngsworihs  and  him. 
And  2  Sound.  1 78  (notes  7  and  8)  is  decisive,  that  a  Covenan- 
tor is  not  bound  to  guard  against  the  unlawful  acts  of  third 
persons. 

The  object  in  bringing  this  suit  is  to  give  a  preference  to 
the  latest  over  the  more  ancient  Mills. 

The  order,  granting  leave  to  the  Rolling snorths,  was  subject 
to  the  prior  order  in  favour  of  Winchester.  By  building  their 
Mill  they  made  their  election  to  acquiesce,  and  waved  all 
right  to  sue  Tharnten  and  Dunbar.     To  authorise  them  to 
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Novimbee,  bring  this  suit  they  should  have  abandoned  the  building  of 

v^!^w/  their  Hill. 

Hollwgnrortht 

Wirt  in  reply.    It  it  not  true  that  the  instructions,  moved 

for  by  the  plaintiffs,  called  upon  the  Court  to  settle  the  facts  as 
well  as  law.  The  evidence  was  set  out  in  the  bill  of  excep- 
tions, to  shew  that  the  instructions  were  relevant  and  not  ab- 
stract ;  but  the  Court  was  only  requested  to  give  an  opinion 
upon  the  legal  construction  of  the  contract. 

This  is  a  case  of  covenant  between  parties  possessing  diffe- 
rent degrees  of  knowledge  in  relation  to  the  subject.  D*nbwrf 
for  several  years  before  his  contract  with  us,  had  been  the  pro- 
prietor  of  the  Forge  Mills,  to  which  the  water  was  drawn  from 
the  main  stream  above  the  bland,  and  of  the  other  Mills  on 
the  north  side  of  Rappahannock  down  to  Falmouth,  as  well  as 
of  the  Falls  Mills  on  the  south  side.  He  was  therefore  experi- 
mentally informed  of  the  average  annual  supplies  of  water, 
and  what  he  might  safely  undertake  to  purchasers  of  his  scites 
on  the  south  side.  His  land  on  the  south  side  was  chiefly  va- 
luable for  its  Mill  seats :  but  no  purchaser  of  a  Jpwer  scite 
would  be  satisfied,  without  a  certainty  that  his  supplies  of  wa« 
ter  would  not  be  cut  off  by  those,  who  might  come  after  him, 
and  build  above.  It  was  perfectly  natural,  therefore,  for  a  pur- 
chaser below,  to  exact  a  covenant  and  warranty  of  a  supply  of 
water,  and  as  natural  for  the  owner  of  the  soil  to  make  it,  if 
his  past  experience  justified  such  a  covenant,  as  prudent  on  his 
part  Under  these  circumstances,  the  Hollingsworths  were  in- 
duced to  make  the  purchase  of  an  acre  and  a  half  of  ground  at 
five  thousand  dollars,  and  to  incur  a  heavy  expense  by  digging* 
over  difficult  ground,  a  canal  capacious  enough  to  carry  water 
for  five  wheels. 

It  is  a  case  of  express  Covenant,  before  a  Court  of  law  ;  in 
which  there  is  no  power  on  the  part  of  the  Court  to  relax  the 
terms  of  the  Covenant ;  and  in  which,  in  this  instance,  it  would 
be  unjust,  as  well  as  illegal,  to  exercise  any  such  power ;  unjust, 
because  it  would  place  the  Hollingsworths  on  ground,  which 
they  would  never  have  occupied,  but  for  the  inducement  of 
this  covenant,  on  the  faith  of  which  they  have  encountered 
vast  expense ;  and  illegal,  because  such  a  course  would  be  to 
impair  the  obligation  of  contracts,  to  dissolve  existing  contracts, 
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and  to  make  new  ones  against  the  tense  of  the  parties.    In  Novbmbbb, 
England,  it  is  only  necessary  to  shew  a  Covenant  to  be  express*  s^^L^j 
to  induce  the  Court  at  once  to  give  up  all  ideas  of  construction  i  Houing*worthi 
much  less  of  mollifying  (he  Covenant  under  a  notion  of  hard-      i^V, 
ship  on  the  part  of  the  Covenantor.  The  answer  is, M  you  ought 
"  to  have  considered  (bis  before  you  made  the  Covenant ;  and 
H  if  it  be  hard  on  you  to  insist  on  your  executing  your  Cove* 
"  nant,  it  may  work  equal  hardship  on  the  Covenantee  to  dis- 
■*  charge  you  from  it." 

I  shall  shew,  by  and  by,  that  a  compliance  with  (his  Cove- 
nant on  the  part  of  Dunbar  was  perfectly  easy  ;  and  that  what- 
ever hardship  exists  in  the  case  arose,  first,  from  his  voluntary 
arrangement  with  Winchester,  after  his  warranty  to  us ;  and  se- 
condly, from  his  avarice  in  the  use  of  bis  Mills  on  the  north 
aide.  At  present,  I  propose  to  recall  to  the  Court  the  princi- 
ples on  which  express  Covenants  are  enforced  in  England,  and 
Will  show,  as  I  go  along,  their  application  to  the  objections 
raised  on  the  other  side  :  thus, 

1.  It  is  objected,  that  we  make  Dunbar  warrant  against  the 
acts  of  strangers,  over  whom  he  could  have  no  control.  An- 
swer. The  case  of  Paradine  v.  Jane,  AUeyn's  Rtp.  37.  was 
a  case  of  an  express  Covenant  to  pay  rent ;  the  tenant  pfeaded 
that  he  had  been  driven  from  the  premises  by  a  hostile  inva- 
sion, (that  of  Prince  Rupert,)  and  was  held  out,  by  force  during 
the  whole  term,  for  which  rent  was  claimed ;  whereby  he  could 
not  take  the  profits  ;  yet  the  plea  was  ineffectual. 

2.  It  k  objected,  that  we  make  him  warrant  against  droughts, 
which  are  the  acts  of  God.  The  principle  was  settled  in  the 
same  case,  on  the  authority  of  Dyer  33,  a.  that  an  excess  Cove- 
nant to  repair  is  obligatory,  though  the  house  be  burnt  by  light- 
ning, or  thrown  down  by  enemies,  (a)  The  case  of  Monk  v.  («)  8ee  ako 
Cooper,  2  Str.  763,  and  2  Ld.  Rayrn.  1477,  is  the  case  of  a  te- 3 CoUaot. 
nant,  forced  to  pay  rent  by  virtue  of  an  express  Covenant, 
although  the  premises  were  burnt  without  his  default ;  and  at- 

though  the  lessee  was  expressly  exempted  from  repairs  in  (hat 
event.  On  the  same  principle,  and  on  the  authority  of  that 
case,  was  decided  that  of  Bel/our  v.  Weston,  1  Term  Rep.  310. 
The  distinction,  between  a  duty  created  by  law,  and  an  ex- 
press Covenant,  is  very  clearly  laid  down  in  Beak  v.  Thompson, 
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.  Noybmmi,  3  Bos.  and  Pull.  420,  where  the  ease  of  Paradme  v.  Jane  fit  again 
*f*fl       recognised  as  law. 

HoUing»wortt»      **  would  seem  Decenary,  then,  only  to  inquire,  whether  the 
J^      Covenant  on  the  part  of  Dunbar,  to  supply  us  with  water  for 
two  wheels,  was,  or  was  not,  an  express  Covenant,  and  the  war- 
ranty of  that  water  an  express  warranty  ? 

The  Covenant  is  recited  in  the  body  of  the  deed  :  it  sells, 
1st,  an  acre  and  a  half  of  land  for  a  Mill  seat ;  2dly,  water,  to 
be  taken  from  Thornton  and  Dunbar's  pond,  amply  sufficient 
for  two  overshot  wheels.  If  the  sale  of  this  water  be  not  ex- 
press, neither  is  that  of  the  land.  It  is  objected,  that  nothing 
more  is  sold,  than  the  privilege  oi  taking  water  from  the  pond : 
hot  it  is  a  sale  of  "  the  water  ;"  the  pood  is  merely  the  place 
of  delivery.  If  any  doubt  can  be  entertained  upon  this  sub- 
ject, it  is  removed  by  the  deed  itself,  in  which  the  privilege  and 
the  water  are  distinctly  and  separately  recited,  both  in  the  con- 
veying part  and  in  the  warranty.  As  to  the  objection,  that  the 
water  is  to  be  taken  from  their  pond,  it  is  like  a  sale  of  any 
other  article,  deliverable  at  a  particular  place ;  as  flour  from  a 
Mill,  &c.  There  is  no  proviso  in  the  deed,  that  the  Hollings- 
worths  should  have  the  water,  if  it  should  be  there  ; — the  sale 
and  warranty  was  expressly  and  absolutely  of  water  sufficient 
for  a  specified  purpose ;  and,  if  it  was  not  there,  Thornton  and 
Dunbar  were  jointly  and  severally  bound  to  procure  it,  or  to 
make  compensation  in  damages.  It  is  no  argument  to  say 
that  this  is  making  them  fell  and  warrant  what  they  had  no 
right  to, — the  water  of  the  river.  They  had  already  a  suffi- 
cient command  of  water  to  enable  them  to  comply  with  the 
warranty ;  or  if  they  bad  not,  and  could  not  procure  it,  still, 
according  to  the  cases,  they  were  bound  to  answer  us  in 
damages. 

The  reservation,  in  behalf  of  their  own  Mill,  qualified  the 
generality  of  the  words,  so  far  as  that  reservation  goes,  bat  no 
farther :  towards  all  other  objects  and  purposes,  the  terms  of 
the  Covenant,  Grant  and  Warranty  are  universal  and  express. 
Now,  let  it  be  remembered  that  exceptio  unius  est  exchisio  aUe- 
rms  ;  and,  expressumfaat  eessaret  acitum.  The  express  reserva- 
tion of  water  for  the  Falls  Mill  excludes  every  tacit  or  impli- 
ed reservation  for  any  other  purpose :  none  for  the  Forge  Mills ; 
none  for  Winchester's  Mill ;  against  these  and  all  other  inter- 
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fsrcaoes,  except  the  one  expressed,  the  Covenant  and  Warranty  Nerranvm, 

are  express  and  universal.     If,  then,  we  were  deprived  of  wa-        ,816* 

ler  by  «ny  other  Mills,  or  any  other  cause,  than  that,  which  we  Ho*iin»iwta- 

agreed  should  deprive  us  of  it,  the  Covenant  and  Warranty  are 

broken.    It  may  be  said,  there  was  no  necessity  to  make  a  re* 

aervation  of  water  for  the  Forge  Mills;  for  they  were  ancient, 

and  their  antiquity  gave  them  a  legal  right  in  preference  to  us. 

But  so  were  the  Falls  Mills,  and  their  antiquity  might  equally 

have  protected  them.    We  are  not  claiming  a  preference  over 

the  Forge  Mills  by  operation  of  law,  but  by  the  express  Caw* 

SMsnl ;  and  we  point  to  the  Forge  Mills,  as  furnishing  the  Cove* 

nantor  with  the  means  of  complying  with  bis  Covenant,  and  at 

oae  of  the  causes  of  the  deprivation  of  water  enough  for  our 

wheels,  not  provided  for  by  the  Covenant. 

It  is  said,  that  tbe  Court  is  to  look  at  the  state  of  things  at 
the  time  of  the  Covenant;  that  tbe  parties  did  not  propose  to 
ebange  that  state  ;  and  we  were  to  take  the  water,  as  it  then 
flowed  into  the  pond.  Agreed,  as  to  the  first  part  of  these 
propositions :  but,  then,  look  at  both  sides  :  look  at  the  induce* 
■sent,  which  led  HoUingsnorth  to  give  this  high  price  for  this 
If  ill  seat :  and,  as  to  their  taking  the  water,  "as  it  thin  flowed 
mio  the  po*a\*  there  is  no  such  provision  in  tbe  Contract 

If  this  construction  of  tbe  Covenant  be  correct,  and  the 
princi{>al  true,  tbat  he,  who  enters  into  an  express  Covenant,  ia 
bound  to  compliance  at  all  events,  much  more  ground  is  cover- 
off,  than  the  instructions  we  called  for  made  necessary.  For  if 
it  be  true,  that  Dunbar  was  bound  to  make  his  warranty  good 
against  every  cause,  save  only  the  use  of  water  for  the  Falls 
Mills,  then,  any  other  cause,  which  deprived  us  of  the  use  el 
the  water,  is  a  breach  of  this  Covenant 

The  breach,  too,  is  aggravated  by  having  been  the  effect  of 
a  content  on  the  part  of  Dunbar;  disabling  him  from  a  com- 
pliance with  his  Covenant,  unless  by  drawing  on  tbe  waters  of 
the  Forge  Mills.  From  1 709  'till  1803,  as  long  as  be  chose  to 
resist  Winchester,  he  kept  bim  at  bay;  and  it  was  not  until  his 
consent  was  given,  tbat  Winchester  obtained  bis  order.  It  waa 
then  not  the  act  of  the  Court,  but  the  effect  of  an  agreement 
He  did  this  to  gain  an  advantage  to  himself;  an  abutment 
against  the  island;  regardless  of  his  Covenant  with  us.    And 

vol.  v.  27 
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November,  what  was  this,  but  bartering  away  the  water,  to  which  we  were 
KJ^^/  legally  entitled  ? 

HoUiogfworthi  **  it  objected,  that  Winchester's  Mill  was  erected  before  the 
v.  <]ate  of  our  Covenant.  True ;  but  unlawfully  erected,  there* 
fore  liable  to  be  abated.  "  We  knew  the  probability  of  his 
success,  and  therefore  should  have  calculated  on  it."  Dunbar 
knew  it  equally  well,  and,  therefore,  should  have  taken  care 
how  he  entered  into  a  Covenant  and  Warranty  which  Winthea- 
ter  might  disable  him  from  complying  with.  The  very  ar- 
rangement he  made  with  Winchester  is  a  practical  exposition, 
of  the  Covenant,  by  Dunbar;  shewing  that  he  considered 
himself  bound  to  see  that  we  were  supplied  with  water. 

"  We  might  have  resisted  Winchester's  application  for  the 
u  Mill."  We  were  not  interested  in  resisting  it :  we  fell  se- 
cure under  our  Covenant  and  Warranty,  from  Dunbar ;  and  he, 
who  was  interested,  was  a  party  in  that  contest 

Again,  it  is  said,  u  the  consent  given  by  Dunbar  did  not 
"  bind  the  Court."  But  the  order  of  the  Court  was  expressly 
founded  on  it.  "  The  Court  would  have  done  the  same  thing, 
"  or  worse,  whether  he  consented,  or  no."  This  is  an  assump- 
tion :  the  Court  did  not  do  the  same  thing  for  four  years ;  and 
never  did  it  'till  he  gave  his  assent.  "  We  ought  to  have  cal- 
"  culated  on  other  Mills  being  built  above  us."  He  ought  to 
have  calculated  on  it  before  he  entered  into  bis  warranty. 
"  Dunbar  is  not  bound  for  the  acts  of  others,  under  authority 
"of  2  Standi  178,  notes  7  and  8."  Those  notes  relate  to  a 
different  species  of  Covenants  ;  for  quiet  enjoyment  simply ; 
and  merely  decide  that,  on  such  a  Covenant,  the  Covenantor  is 
not  bound  for  acts  of  strangers.  But  suppose  it  had  been  "  for 
"  quiet  enjoyment  against  himself  and  all  others  .*" — the  caae 
(a)  Chaplain  r.  would  then  have  been  different,  (a)  This,  however,  is  not  a 
jJm*$3  l0  passive  Covenant,  like  that  for  quiet  enjoyment :  it  is  an  ac- 
tive, express,  and  positive  Covenant,  like  that  to  pay  rent  ;  as 
to  which,  we  have  seen  that  the  party  can  not  excuse  himself, 
either  on  account  of  the  acts  of  strangers,  or  of  God.  Be- 
sides, the  cases  in  Saunders  turn  on  the  ground  that  the  party 
has  a  remedy  against  the  wrong  doer  :  whereas  we  have  no  re- 
medy against  Winchester,  who  is  acting  under  an  order  of  Court 
founded  on  the  consent  of  our  grantor.    If  he  has  violated  his 
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contract  in  taking  more  than  bis  half  of  the  water ;  we  are  Notombe*, 

1816. 

flolliofiworti* 


no  parties  to  that  contract ;  the  right  to  sue  him  is  in  Dumber.  1816 


Thursday,  November  1th,  1816.  The  President  pronounced 
the  Court's  opinion,  that  the  instructions,  asked  of  the  Superior 
Court  by  the  Appellants,  involved  their  right  to  the  exclusive 
use  of  the  water,  used  at  the  two  Mills,  in  the  Bill  of  Exceptions 
stated,  during  the  term  therein  also  mentioned  ;  and,  as  the 
question  touching  the  said  right  depended  on  the  testimony, 
stated  in  the  Bill  of  Exceptions,  as  well  as  the  Indenture,  on 
which  the  action  was  grounded,  it  was  not  competent  to  the 
said  Court  to  say  whether  the  same  was  sufficient,  or  not,  to 
warrant  the  conclusion,  set  up  by  the  said  Appellants  in  rela- 
tion thereto  ;  unless  the  sufficiency  thereof  had  been  duly  sub- 
mitted to  the  judgment  of  the  said  Court  by  a  demurrer  to  evi- 
dence ;  and  that  there  is  no  error  in  the  said  judgment  in  de- 
clining to  give  the  instruction  asked  as  aforesaid  :  but  the 
Court  is  of  opinion,  that,  while  the  Superior  Court  had  justly 
disclaimed  passing  an  opinion  upon  the  contract,  for  the  reason 
aforementioned,  the  instruction,  actually  given  by  it  in  relation 
to  Winchester's  Mill,  seems  to  be  a  departure  from  that  principle, 
and  is  liable  to  the  objection,  that  it  might  have  tended  to  limit 
the  inquiries  of  the  Jury  to  dams  erected,  or  obstructions  made, 
during  the  term  stated  in  the  said  Bill  of  Exceptions,  in  exclu- 
sion of  such,  as  might  have  been  made  anterior  thereto  ;  and 
that  the  said  Judgment  is  erroneous  ;  it  is  therefore  reversed, 
the  verdict  set  aside,  and  the  cause  remanded  for  a  new  trial, 
on  which  no  such  instruction  is  to  be  given. 

Judge  Coai/tee,  differing,  in  some  points,  from  the  rest  of 
the  Court,  delivered  the  following  opinion. 

The  Bill  of  Exceptions  in  this  case  states  that,  on  the  trial, 
the  plaintiffs  offered  in  evidence  a  Deed,  executed  by  Thorn- 
ton  ancj  Dunbar  the  defendant,  to  the  plaintiffs,  dated  the  3d  of 
March,  1 303,  in  which  is  recited  an  agreement  entered  into  be- 
tween them  on  the  16th  of  December,  1802,  by  which  Thorn- 
ton and  Dunbar  covenant  to  sell  and  convey  to  the  plaintiffs 
an  acre  and  a  half  of  land,  for  a  Mill  seat,  together  with  the 
necessary  right  of  taking  water  by  a  canal,  to  be  cut  from  the 
lower  end  of  the  forebay  of  Thornton  and  Dunbar's  Mill,  called 
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Nqvehbbb,  the  Falls  Mills,  ampb  sufficient  for  two  overshot  wheels,  &g., 
vl^^L,  aB(*  which  canal  was  to  be  of  sufficient  width  to  contain  water 
Holliogftworthi  *°r  **ve  over8not  wheels ;  provided  that  an  ample  quantity  of 
_V  water  was  to  be  left  for  the  said  Mills  of  Thornton  aod  Dunbar. 
Tbe  deed  then  goes  on  to  convey,  with  warranty,  the  land  and 
water  privileges  according  to  the  stipulations  in  that  agreement 
Tbey  also  produced  the  Record  of  Spottsylvania  County 
Court  of  their  application  for  leave  to  erect  their  Mill.  Their 
application  was  made  on  the  3d  of  May,  1803,  to  erect  a  Mill 
on  their  land,  tbe  water  to  be  taken  out  of  Thornton  and  Dun- 
bar's dam  on  tbe  Rappahannock  River,  the  bed  whcrtof  belongs 
to  the  Commonwealth.  The  order  of  Court  in  their  favour  was 
made  in  October,  1804.  Tbe  Jury  in  tbeir  Inquest,  *nd  the 
Court  in  tbeir  Judgment,  have  reference  to  the  Deed  and  Cove- 
nant between  the  parties,  and  state  also,  that  the  bed  of  tbe 
river,  from  Thornton  and  Dunbar's  dam  on  which  the  water  is 
to  be  taken,  belongs  to  the  Commonwealth,  and  the  Mill  is  esta- 
blished agreeably  to  the  terms  and  conditions  of  the  Deed  and 
Covenant. 

It  then  states  that  tbe  plaintiffs  proved  that,  before  the  ex- 
piration of  the  three  years  mentioned  in  the  Covenant,  they 
built  their  Mill,  and  dug  the  canal,  according  to  the  agreement ; 
and  that,  thereafter,  until  the  27th  of  September,  1806,  they 
enjoyed  a  sufficient  quantity  of  water.  Tbey  also  intro- 
duced a  plat  of  tbe  river,  which  the  parties  admit,  and  agree 
gives  a  true  representation  thereof,  and  proved,  that  the  water 
used  at  the  Forge  Mills,  Winchester's  Mills,  and  the  Falls  Mills, 
all  of  which  are  represented  on  said  plat,  could  not  be  used  at 
tbeir  Mill,  and  that  the  Forge  Mills  bad  been  erected  long  be- 
fore the  sale  to  them,  and  at  that  time  and  ever  since,  belonged 
to  tbe  defendant. 

It  appears  from  the  plat,  that  there  is  an  island  in  the  river, 
called  Mortimer's  island,  now  the  property  of  Winchester  ;  that 
the  Forge  Mill  dam  is  erected  across  the  river,  above  this 
island,  from  which  a  canal  is  taken,  and  which  supplies  water 
to  what  are  called  the  Forge  Mills,  and  several  other  Mills  be* 
low,  and  returns  the  water  into  tbe  channel  on  the  north  side 
of  the  island.  That  the  water  to  work  Winchester's  MUI,  which 
is  on  the  bland,  is  taken  out  of  the  sooth  channel,  by  a  low 
dec*  above  tbe  dam  of  Thornton  and  Dnnb*ry  mentioned  ha  the 
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contract  which  it  also  across  the  touth  channel,  and  discharges  Not*****, 
the  water  also  into  the  north  channel,  to  that  it  never  returns  >J?VL, 
to  the  dan  of  Thornton  and  Dunbar9  from  wbioh  the  plaintiffs  HoUfogntOTUn 
get  water  to  their  Mill.  *. 

The  plaintiffs  also  introduced  a  deed  from  Thornton  to  Dun- 
bar,  1  presume,  to  show  that  the  title  is  now  in  the  latter. 

They  then  gave  in  evidence  the  record  of  the  proceedings 
in  Winchester**  application  for  leave  to  build  his  Mill.  This 
application  was  made  in  December,  1 709,  and  states  that  be  tft 
owner  of  land  on  one  side  of  the  river,  the  bed  of  which  belongs 
to  the  Commonwealth ;  that  Thornton  and  Dunbar  own  the  lands 
on  the  other  side  ?  and  he  prays  for  an  abutment  against  their 
land,  &c     The  Inquest  is  taken  on  the  day  of  March, 

1800,  authorising  a  dam  of  a  certain  height,  &c.  The  Order 
for  leave  to  build  the  Mill  was  entered  in  July,  1803,  in  con- 
formity with  a  compromise  between  him  and  Thornton  and 
Dunbar,  to  this  effect :  that  Thornton  and  Dunbar  shall  first 
bave  the  quantity  of  water  necessary  for  the  Falls  Mills  ;  and 
that  the  lesidue  of  the  water,  passing  down  the  sooth  fork,  shall 
be  equally  divided,  so  that  Winchester  shall  h*v  tone  half  thereof 
only,  and  Thornton  and  Dunbar  the  residue ;  they  to  have  aft 
abutment  against  Winchester's  island  for  their  present  dam,  and 
Winchester  to  have  an  abutment  against  their  land,  on  giving 
up  the  acre  condemned  by  the  Jury,  and  without  paying  the 
damages  found  :  other  matters  in  dispute  between  those  parlies 
about  the  water  above  the  island  not  to  be  considered  as  yield- 
ed by  either.  All  these  documents  are  referred  to,  and  made 
a  part  of  the  Bill  of  Exceptions,  and  of  the  Record. 

The  plaintiffs  also  gave  in  evidence  the  deposition  of  John 
Ward,  which  is  admitted  by  the  parties,  and  goes  to  prove  the 
defect  of  water  at  the  plaintiffs  Mill  during  the  time  laid  in  the 
declaration,  and  that,  if  either  (he  Verge  MiU  or  Winchester9* 
Mill  had  stopped,  there  would  have  been  water  enough  for  a  con- 
siderable portion  of  that  time. 

The  Bill  of  Exceptions  then  states,  that  the  defendant  proved 
QuA  Winchester's  dam  and  Mill  had  been  erected  and  used  three 
or  four  years  before  the  contract  entered  into,  as  aforesaid,  be- 
tween the  plaintiffs  and  defendant,  and  that  the  plaintiffs  knew 
H  ;  and  also  introduced  a  witness,  who  swore  that,  during  the 
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'November,  time  laid  m  the  declaration,  there  woe  not  footer  enough  tn  the 

Holtiopworths       Whereupon  the  plaintiffs  moved  the  Court  to  instruct  the 

Tin  Lr  ^U|y  ******  ***  upon  *ne  **"*  ev^eDCe* tnev  •nou^  be  of  opinion 
that,  at  any  time  within  the  period,  laid  in  the  declaration,  the 
plaintiffs  were  deprived  of  a  sufficient  quantity  of  water  for 
the  use  of  their  Mills,  according  to  the  terms  -and  effect  of  the 
agreement,  by  reason  of  any  diversion  and  use  of  the  water  by 
Winchester,  then  the  defendant  had  broken  his  Covenant  The 
Court  refused  to  give  this  instruction,  but  instructed  the  Jury 
that,  if  they  shall  be  of  opinion  that  at  any  time  within  thai 
period  the  defendant  committed  any  act,  by  which  the  plaintiffs 
were  deprived  of  the  use  of  water  according  to  the  terms  and 
conditions  of  the  contract,  and  by  that  act  it  was  used  at  Win- 
Chester's  Mill,  the  said  Covenant  was  broken. 

The  plaintiffs  then  moved  the  Court  to  instruct  the  Jury  that, 
if  they  were  deprived  of  water  by  the  use  of  it  by  the  defend- 
ant at  the  Forge  Mills,  it  was  a  breach  of  the  Covenant ; 
which  instruction  the  Court  refused. 

The  Jury  having  found  a  verdict  for  the  defendant,  the 
plaintiffs  appealed. 

This  case  was  argued  before  us  as  to  what  should  be  consi- 
dered the  sound  construction  of  the  contract ;  no  doubt  seem- 
ing to  be  entertained,  by  the  counsel  on  either  side,  of  the 
power  of  the  Court  to  take  into  view  as  well  the  facts  relative 
to  the  situation  of  the  subject  matter  of  the  contract,  as  of  the 
parties  at  the  time  it  was  entered  into. 

1  believe  there  would  be  no  great  difference  of  opinion  be- 
tween the  Judges  as  to  the  construction  of  the  contract,  pro- 
vided it  had  been  proper  and  competent  for  the  party  to  call 
for  such  opinion  by  way  of  instruction  to  the  Jury,  instead  of 
having  that  question  presented  for  the  consideration  of  the 
Court  by  a  demurrer  to  evidence,  special  verdict,  or  case 
agreed.  The  propriety  of  the  course  taken  is,  therefore,  first 
to  be  considered,  and  in  which  I  have  the  misfortune  to  differ 
from  the  rest  of  my  brethren. 

60  far  as  this  case  depends  on  the  written  documents  and 
records,  it  would  seem  to  me  within  the  province  of  the  Court 
to  examine  and  decide  on  their  legal  effect ;  and  that  so  far  as 
the  Bill  of  Exceptions,  instead  of  setting  out  the  parol  evi- 
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deuce  at  large,  states  generally  the  weight  ef  it,  and  that  it  Notsmbir,  $ 
proved  so  and  so,  I  consider  it  as  tantamount  to,  and  in  effect,  a       1816# 
ease  agreed,  as  to  such  facts  so  stated  to  be  proved,  (a.)  Hollingtworti* 

All  the  facts  in  this  case,  which  are  in  the  smallest  degree  v- 

explanatory  of  the  situation  of  the  subject  matter  of  the  con-  ' 

tract,  and  of  the  knowledge  of  the  plaintiffs  of  that  situation,  \Wuk  90.  ' 
at  the  time  it  was  entered  into,  are  to  he  found*  io  the  written 
documents,  or  in  the  facts  so  stated  to  be  proved.  The  deposi- 
tion, stated  in  the  Bill  of  Exceptions,  goes  altogether  to  the  ac- 
tual want  of  water,  and  the  probable  loss  occasioned  thereby, 
and  to  the  fact  that  if  the  Forge  or  Winchester's  Mill  had  stop' 
pea\  there  would  have  been  water  enough;  on  which  latter  point 
there  is  a  contrariety  of  testimony,  the  defendant's  witness 
swearing  that  there  was  not  water  enough  in  the  river  for  the 
Falls  Mill;  so  that,  had  the  instruction  been  given  as  asked, 
this  point  was  still  0|>en  to  the  Jury,  who,  (if  they  believed  the 
defendant's  witness,)  might,  nevertheless,  have  found  for  him ; 
and  therefore  the  instruction  was  asked  bypotbetically  as  to 
this  point,  and  which  is  also  reserved  for  the  Jury  alone,  as 
well  by  the  nature  of  the  testimony,  it  having  no  relevancy  to 
the  point  submitted,  as  by  the  manner  in  which  it  is  mentioned 
in  the  Bill  of  Exceptions. 

But  if  there  had  been  a  contrariety  as  to  the  other  facts,  as, 
for  instance,  whether  Winchester's  Mill  and  dam  were  in  exist* 
ence  at  the  time  of  the  contract,  or  whether  that  was  known 
to  the  plaintiffs,  still  1  think  it  would  be  competent  to  the  par- 
ties, and  that  it  is  the  constant  practice,  to  apply  to  the  Court 
to  instruct  the  Jury  that, -if  they  shall  be  of  opinion,  from  the 
evidence,  that  the  fact  is  so  and  so,  then  they  ought  to  find  in 
a  certain  way.  It  would  seem  to  me,  that  great  inconvenience 
and  injustice  would  result  from  the  negative  of  these  proposi- 
tions. The  parties  cannot  be  compelled  to  agree  a  case,  nor 
can  a  Jury  be  forced  to  find  a  special  verdict ;  and  in  the  very 
case  before  us,  wherein  there  was  a  contrariety  of  evidence  as 
to  one  point,  which  a  Jury  alone  can  weigh,  a  demurrer  to  evi- 
dence would  have  been  improper.  In  all  such  cases,  the  party 
would  be  deprived  of  the  legal  knowledge  of  the  Court,  and 
of  his  privilege  to  bring  his  case  finally  before  this  tribunal. 

1  cannot  perceive  bow  the  case  of  the  construction  of  a  co- 
venant, that  is  to  say,  what  was  the  true  meaning  and  intea- 
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JPovmasB,  tiooof  the  parties  thereby,  can  differ  from  other  cases  ;  unless, 
lbl6*       indeed,  it  is  said,  that  the  facts,  disclosing  the  situation  of  the 

HQlUygtworU#8ubJect  matter  of  the  contract,  and  of  the  parties,  at  the  tinse 
*y  it  is  entered  into,  cannot  be  considered  by  a  Court,  when  decid- 

ing on  the  construction  to  be  given;  bat  that,  in  such  case,  the 
Jury  alone  can  determine  on  the  construction  ;  in  other  words, 
that  what  was  the  meaning  and  intention  of  the  parties,  in  all 
such  cases,  is  a  matter  of  fact  to  be  found  by  the  Jury.  Ac- 
cording to  this  reasoning  though,  if  the  Jury  in  this  case  had 
found  a  special  verdict,  setting  out  all  the  written  documents 
in  the  Bill  of  Exceptions,  and  all  the  other  important  facts  in 
the  case,  this  verdict  ought  to  have  been  set  aside,  because  the 
Jury  did  not  find,  as  a  fact,  that  the  defendant  did  or  did  not 
intend  by  bis  contract*  to  warrant  against  Winchester**  use  of, 
or  right  to  use,  the  water :  and  hence  it  would  follow,  thai 
this  is  a  case,  in  which  no,  special  verdict  could  be  found  ;  for 
the  meaning  and  intention  of  the  contract  in  this  respect  being 
the  very  point  in  controversy,  and  the  only  one,  that  eouJd  be 
reserved  for  the  opinion  of  the  Court,  the  finding  of  the  Jury, 
as  to  this  point,  one  way  or  the  other,  would  amount,  in  effect, 
to  a  general  verdict,  leaving  nothing  for  the  Court  to  decide. 
So  I  might  say  of  a  case  agreed ;  unless,  indeed,  the  parties 
were  to  agree  that  the  true  construction  of  the  Covenant  was 
so  and  so ;  (for,  if  that  is  a  matter  of  fact,  it  must  be  either 
agreed  or  found ;)  and  which,  in  this  respect,  would  amennt  to 
a  confession  of  judgment  by  the  one  party  or  tbe  other.  And, 
as  to  a  demurrer  to  evidence,  there  could  be  none  in  this  case, 
there  being,  as  before  stated,  a  contrariety  of  testimony  as  to 
one  important  point. 

For  these  reasons,  and  believing,  from  as  careful  an  examin- 
ation of  the  cases,  as  I  have  been  capable  of  giving  them,  that 
there  is  no  case  in  this  Court,  or  elsewhere,  in  opposition  to  the 
doctrines,  for  which  1  contend,  I  am  of  opinion  that  tbe  ques- 
tion whether,  according  to  the  true  construction  of  this  contract, 
the  defendant  intended  to  warrant  against  any  use  of  the  wa- 
ter by  Winchester,  which  use  might  prove  injurious  to  the  plain- 
tiffs, was  properly  propounded  to  the  Court  below  for  its  opi- 
nion, and  is  now  properly  before  us  for  decision  as  well  on  the 
Covenant  itself,  as  on  the  other  facts  above  stated. 
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I  an  alto  of  opinion,  that  the  Court  below  properly  refused  Novsmme, 
to  giTe  the  instruction  asked,  being  at  present  of  opinion  that  s^rv^^/ 
the  contract  cannot  be  construed  to  bind  the  defendant  to  HolUngnrortht 
warrant,  either  jthat  Winchester  should  make  no  use  of  the  wa-  jjJJL. 
tor,  when  such*  use  would  be  injurious  to  the  plaintiffs,  or  that 
be  should  not  use  more,  than  he  was  authorized  by  the  compro- 
mise and  order  of  Court ;  the  latter  being  a  wrong,  for  which 
an  action  would  lie  against  him;  and  the  farthest  I  would  go 
in  this  case  would  be  to  say,  that,  if  Winchester  acquired  by  the 
compromise  a  right  to  use  more  water,  than  he  had  been  in  the 
habit  of  using  at  the  time  of  the  contract,  so  far  as  the  plaintiffs 
sustained  injury  by  such  acquisition  and  greater  use,  the  de- 
fendant should  be  responsible.  Of  this  latter  point,  however, 
I  have  some  doubt;  aod  (among  others)  for  the  following 
reasons.  When  the  plaintiffs  purchased,  they  saw  Winches- 
ter's  Mill  and  Dam  in  operation,  and  its  effect  upon  the  pond 
from  which  they  were  to  draw  their  water;  and  no  express 
'Warranty  is  given  against  these  effects;  on  the  contrary,  a 
large  surplus  of  water,  beyond  what  will  suffice  for  the  plain- 
tiffs, seems  to  have  been  expected,  even  to  the  extent  of  three 
more  overshot  wheels :  but,  as  to  this  point,  mainly,  for  this 
reason ;  that,  when  the  contract  was  made,  the  plaintiffs  saw 
Winchester's  Mill  in  operation,  and  had  a  right  to  presume,  and 
either  did  presume  it  was  erected  by  leave  of  the  Court,  whose 
order  it  was  their  duty  to  inspect,  if  they  had  doubts  of  its  ef- 
fect upon  the  property  they  were  about  to  purchase ;  or  they 
knew  the  fact  of  the  lis  pendens  as  to  this  matter,  the  inquisition 
in  which  had  been  found  before  tbey  purchased.  Knowing 
Winchester's  claim,  as  spread  upon  the  record,  to  wit,  that  he 
was  owner  of  lands  on  one  side  of  a  large  river,  the  bed  of  which 
belonged  to  the  Commonwealth ;  and  that  the  Commonwealth 
had  theretofore  only  granted  a  portion  of  its  water,  they  were 
bound  to  notice  the  extent  of  Winchesters  rights  or  equitable 
claim  on  the  Commonwealth.  This,  it  would  appear  to  me, 
was  equal  to  one  half  of  the  whole  water,  provided  bis  Mills 
would  require  that  much,  and  provided  that  would  not  injure 
the  Falls  Mills  theretofore  established;  and  1  would  ask,  if  that 
ease  had  been  litigated  throughout,  and  the  Court  had  finally 
decided  to  that  extent  in  favour  of  Winchester,  and  it  had  ap- 
peared that  such  decision  could  do  no  injury  to  the  Falls  Milt 
tol.  r.  28 
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NevsMajca,  whether  such  judgment  ought  to  have  been  reverb  ?  DfKMi 
sJ!*sL.  what  principle  could  Thornton  aod  Dunbar,  owners  of  land  00 
HoiliogiworUw  one  *'de>  nav*  contended  for  greater  right*,  Uian  the  owner  on 
the  other,unlea*  more  than  the  half  had  been  previously  granted, 
as  Decenary  to  the  Falls  MHIs  ?  Such  then  was  the  nature  and ' 
probable  extent  of  Winchester's  claim,  known  to  the  parties, 
and  who  nevertheless  require  no  special  Warranty  against  it; 
and  had  the  case  been  litigated,  and  the  Order  of  Court  ex- 
tended as  far,  as  is  above  supposed,  and  that  had  been  finally 
affirmed  here,  could  the  defendant  be  considered,  as  warranting 
Against  this  ?  The  compromise,  then,  is,  to  my  mind,  clearly 
beneficial  both  to  the  plaintiffs  and  defendants,  as  well  as  to 
the  quantity  of  water,  as  in  the  obtaining  an  abutment  far 
their  dam  against  Winchester's  Island ;  which  it  seems  it  before 
bad  not ;  (perhaps  it  was  only  a  wing  dam))  and  which,  I  pre- 
sume, may  have  been  an  important  acquisition.  I  therefore 
doubt  whether,  if  the  compromise  gave  Winchester  more  water 
than  be  had  been  in  the  habit  of  using;  yet,  as  it  gave  bias 
much  less  than  he  might,  and  probably  would  nave  acquired,  if 
the  contest  had  continued,  the  defendant  ought  to  be  an- 
swerable. 

I  forbear,  however,  to  go  at  large  into  my  opinion  on  this 
contract,  in  as  much  as  I  understand  no  instruction  will  be 
given,  and,  if  the  cause  goes  back,  it  may  hereafter  be  present* 
ed  to  us  in  a  different  shape.  Thus  far  1  have  thought  it,  per- 
haps, not  improper  to  go  for  the  satisfaction  of  the  parties* 

For  these  reasons,  too,  1  think  the  instruction  given  was 
wrong;  because  it  authorises,  in  one  event,  a  recovery  for  the 
diversion  of  the  water  by  Winchester  ;  provided  the  defendant 
did  any  act  occasioning  such  use  within  the  time,  laid  in  the 
declaration.  By  this  I  understand  that,  if  the  compromise  bad 
been  entered  into  within  that  time,  the  plaintiffs  might  have 
recovered.  But,  surely,  if  the  defendant  after  the  contract, 
had  diverted  the  water  to  another  Mill,  either  of  his  own,  or  of 
a  third  person,  and  the  injurious  effects  of  which  bad  not  been 
Celt  until  within  the  time  laid,  it  would  have  been  a  breach 
under  the  present  declaration ;  for  the  continuance  of  the  dan 
during  that  time,  though  not  then  built,  would  be,  at  to  the  we> 
ter  diverted  thereby,  a  new  act  of  diversion  within  the  two* 
But  this,  1  apprehend,  waa  aot  the  understanding  of  the  in* 
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stroctfon  given :  it  was,  however,  calculated  to  mislead  (he 
Jury,  and,  on  that  account  also,  wrong. 

I  think,  also,  thai  the  Court  was  correct  id  refusing  the 
last  ioatraetion  ashed  for. 


Johnson  against  Hendley.  Decided,  Nor. 

°  9lh,  1816. 

UPON  an. appeal  front  a  Decree  of  the  Superior  Court  of  i.  a  Bill  for 
Chancery  for  the  Richmond  District,  by  which  a  Bill,  exhibited  ™^aga^ 
by  the  Appellant  against  the  Appellee,  was  dismissed  On  thelng  an  acknow. 
ground,  that  in  the  Chancellor's  opinion,  "  a  Court  of  l^nf1^^^^^ 
"  could  clearly  and  without  doubt  adjust  the  matter  in  dispute*  wth*con?\»iik- 

The  object  of  the  Bill  was  to  get  relief  against  a  fraud  fondant,  on  tbt 
alleged  by  the  complainant  te>  have  been  perpetrated  by  ^^JJ^MbeeooK 
defendant*  (who  was  his  son  inlaw)  in  writing  an  order,  (which  taioed  by/nmi, 
the  complainant,  not  suspecting  such  fraud,  signed  without  {^T^uie  for*1* 
reading  it)  for  the  delivery  to  him  of  two  negro  men,  whom  jptoMe  i®[*J* 
the'  complainant  had  agreed  to  fe(  him  have  on  hire;  thea  soft  athrir, 
defendant,  having  (as  the  complainant  averred)  fraudulently  JjJJJ*"1  ^J^ 
inserted  in  the  said  order  words;  expressing  that  the  negroes  might  be  defeat- 
were  given  to  him.  It  was  stated  in  the  Bill  that  the  defendant  i^Vnto^Sty! 
claimed  the  negroes  as  his  property,  although  he  had  paid  d!T  ^etms: 

their  hire,  except  a  simll  balance,  and  had  returned  them  atoohit    in  JJtrf- 
the  end  of  the  year  to  the  complainant,  whom  he  ^^a^n^^»faiirttSJ, 
to  see,  for  their  services  and  detention,  at  the  end  of  the  year  4  Jfun£   450. 
in  which  the  Bill  was  filed.     The  complainant,  being  a  very  v.  Thompxm  2 
old  man,  was  apprehensive  that  the  defendant  was  only  vtaiting^Vj-  4J2i  »- 
for  bis  death,  thinking  that  he  might,  with  greater  probability 
of  success,  bring  an  action  against  his  representatives  to  recover 
the  said  negroes.     He  therefore  brought  this  suit,  to  have  the 
matter  folly  investigated  in  a  Court  of  Equity;  that  the  defend* 
»at  mf^ht   say,  whether  the  negroes   in  question   were  not 
hired  to  Mm,  and  not  given  ?  and  that  such  relief  might  be 
granted  as  the  nature  of  the  case  required. 

The  defendant  by  his  answer  denied  the  fraud;  insisting 
that  the  negroes  were  really  given  him  by  the  complainant. 
A'  general  Replication  was  Wed,  abd  inany  depositions  were 
tikeooo  both  fide*/ 
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November,      In  this  Court,  the  following  opinion  and  decree  were  pro* 


1816. 


nounced,  November  9th,  1816: 


Johnson  **  The  Court,  not  concurring  in  opinion  with  the  Court. of 
v-  "  Chancery  that  this  case  is  proper  for  the  jurisdiction  of  a 

60  ^  **  Court  of  Law  in  exclusion  of  that  of  a  Court  of  Equity,  re- 
"  verses  the  Decree,  which  on  that  ground  dismisses  the  Bill ; 
u  but,  there  being  a  great  mass  of  testimony,  exhibited  in  the 
f*  case,  the  weight  of  which  the  Court  is  incompetent  to  decide 
"  on,  without  the  intervention  of  a  Jury*  this  Court,  proceed- 
M  ing  to  give  that  Decree,  which  ought  to  have  been  rendered 
**  by  the  Court  of  Chancery,  directs  an  issue  to  try  whether 
"  the  fraud,  alleged,  in  the  Bill  to  have  been  practised,  and 
"  which  is  made  the  ground  thereof,  was  perpetrated  by  the. 
"  Appellee,  er  not." 


Decided,  Nov.  M'Clean  against  Tomlinson. 

19th,  1816. 

1.  A  Patent  ii  THE  Appellee  Tomlinson  brought  Ejectment  against  the 
**  Ddth°t  lb*  Appellant,  claiming  four  hundred  acres  of  land  in  Ohio  county, 
survey  was  made  on  the  Round  Bottom.  A  special  verdict  was  found,  statiog 
^an^obta^the  title  of  the  parties  at  large.  That  of  (he  defendant  rested 
•J*  afterward*,  on  a  grant  to  the  late  General  Qeorge  Washington^  dated  Octo- 
regufarity  ap-ber  30th,  1784,  for  five  hundred  and  eighty-seven  acres.  This 
pean ooiu face  grant  wag  Bet  r^jjj  at  |arge  jn  |ne  verdict;  and,  on  its  face,  is 

2.  An  omis- stated  to  be  issued  on  a  survey  bearing  date  the  \  4th  of  July, 
HSne*  "^the  1™**  on  warrants,  of  subsequent  dates,  in  the  years  1773  and 

County, in  which  j  774^ 

the  land  lies,  is*  .-.,..  -  .  • 

not  sufficient  to  The  verdict,  after  setting  forth  the  title  papers  of  the  nartiea, 
th€at^acfbeSgrcfer8  to  a  BUrvev  shewing  the  interference  between  their 
described  withc|aim8;  and  states  that,  if  the  lines  of  Washington's  Patent  ex* 
taioty.  "tend  to  the  points,  called  for  by  the  defendant,  they  would  in- 

clude upwards  of  twelve  hundred  acres.  The  original  survey 
was  found  in  this  verdict ;  the  date  thereof  being  anterior  to 
the  dates  of  the  warrants. 

Judgment  was  given  for  the  lessor  of  the  plaintiff;  to  which 
M'Clean  obtained  a  writ  of  supersedeas  from  this  Court,  where 
Judgment  of  reversal  was  given  on  the  8th  of  October,  1811; 
and  the  cause  sent  back  for  a  new  trial;  "  the  Court  being  of 
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tt  opinion  that  the  fads,  found  in  the  special  *erdkt,arc  not  sufli-  Novsussa, 
M  ciently  explicit  to  enable  it  to  give  a  correct  judgment  on  the  _J^^L 
"  merits  of  the  case ;  particularly,  in  not  finding,  whether  the  ^ 
**  Patent,  issued  to  George  Washington  in  the  proceedings  men- 
"  tioned,  under  wkuh  the  plaintiff  in  error  claims,  comprehends 
«  within  the  boundaries  thereof  those  of  the  land  in  controversy.19 

Another  trial  was  had,  and  a  speeial  verdict  found,  agreeing 
in  substance  with  the  former,  except  that  it  finds,  in  express 
terms,  that  "  the  grant  to  George  Washington  includes  the  whole 
"  of  the  land  in  dispute."  It  also  finds  that  the  dates  of  the 
warrants  and  survey  are  truly  recited  in  the  grant  to  Washing- 
;  that  on  the  14th  of  July,  1773,  the  surveyor  of  West  Au- 
a  made  a  private  survey;  and  that,  after  the  17th  of  May, 
1774,  the  date  of  the  latest  warrant,  George  Washington  pro- 
cored  him  to  make  out  the  plat  and  certificate  of  survey,  on 
which  the  grant  issued. 

The  title  papers  of  the  parties,  as  stated  and  referred  to  in 
both  verdicts,  stood  thus :  Washington's  Patent,  dated  Octo- 
ber 30th,  1784:  bis  deed  to  NTClean,  conveying  the  land 
with  warranty,  for  a  valuable  consideration,  dated  August  8th, 
1798.  The  title  of  Tomlinson  rested  on  a  grant,  upon  a  settle- 
ment right,  dated  the  27th  of  February,  1800. ' 

The  Superior  Court  of  Ohio  county  gave  Judgment  in  fa- 
vour of  Tomlinson  ;  whereupon  M  Clean  appealed. 

Wickham  for  the  Appellant.  The  last  verdict  having  found 
that  the  lands  in  dispute  are  included  within  the  bounds  of 
Washington's  Patent,  this  finding  is  conclusive  between  the 
parties  under  the  former  Judgment  in  this  case,  by  which  it 
was  determined  that  the  inconsistency  in  the  dates  of  the 
survey  and  warrants,  appearing  on  the  face  of  that  Patent,  did 
not  affect  its  validity. 

Doddridge  contrail  am  informed  that  the  Court  gave  no 
opinion  upon  the  validity  of  the  Patent. 

Wickham.  I  contend  that  the  Court,  not  having  reserved 
the  point,  necessarily  decided  that  the  Patent  was  valid.  If 
the  Court  had  considered  the  Patent  void,  it  would  never  have 
sent  the  cause  back  for  a  new  trial  to  ascertain  the  bounda» 
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Novuusa*  riea.  But  if  the  question  were  bow  a  new  one,  the  Patent 
1  '  ought  to  be  sustained,  as  good  and  effectual.  An  impossible, 
or  contradictor j  date  does  not  vitiate  a  Patent .(fit)  Nor  the* 
circumstance,  (though  appearing  on  its  face)  that  the  survey 
#  n  »  l  _,  wa*  fir*t,  aod  the  warrant  afterwards :  for,  where  the  Patent 
Stnnton.2  Munf.  convey*  what  the  C4>mmonwealth  baa  pomr  to  grant,  nregm 
wio^Y'caiikrity  in  obtaining  U  does  not  vitiate.(6)  In  Alexander,  v. 
310  'SheparduQr&nvp^c)  there  was  no  power  to  grant  at  all.  The  princfc- 
(b)  Withnimnk  pie,  aisoft  of  the- case  of  Lassly  v.  FonUsme>(d)  applies*  to  thai 

y.   My Donald.  \  nAme> 
H.  and  AT  30«/      ,e* 

C<mi.  Dig  7\0c     No  testimony  ought  to  have  been  received  concerning  the 

(c)T*Munf.  134.  manner  and  time  of  executing  the  survey ;  and,  if  sueh  testuMM 

(d)  4  H.  and  if.  n¥  Were  proper,  the  facts  found  by  the  Jury  do  not  affect  the 

validity  of  the  Patent;  for  no  fact  is  found,  which  implies 

fraud  in  Washington,  or  in  the  surveyor ;  and  fraud   is  never 

to  be  presumed     There  could  indeed  have  been  no  motive  fo* 

such  fraud ;  for  the  Commonwealth  was  not  injured  by  it 

But,  even  if  the  grant  were  fraudulently  obtained,  it  wssrnoC 

(0  Com.  Dig  void;  but  only  voidable  by  a  scire  facias  ^e)  and,  while  if  cos* 

™Acu*!nm  tinm*  in  forC€' ,De  »ub*equ*«t  gran*  to  the  Appellee  did  nee 
ck.  23.  '  pass  a  title  to  him.(/) 

(/)   Norvtl    r. 

tE&vn?*  Doddridge  for  the  Appellee.  Washington's  Patent  in  this' 
case  is  the  only  one,  with  such  a  recital,  that  ever  issued'  in 

(g)  Ch.R*9. 90.  this  country.  It  is  clearly  not  justified  hy  the  law  of  1 779.(#J 
An  unofficial  survey  was  made;  and  Washington,  afterwards* 
obtained  Warrants  and  a  Patent.  He  was  bound  by  law  to 
have  a  re-survey,  after  getting  the  Warrants. 

In  6  Bac.  Ill,  the  cases  are  stated,  in  which  the  writ  of 
scire  facias  to  repeal  a  Patent  may  be  awarded  in  England. 
But  there  is  a  difference  between  the  grounds  for  repealing  * 
Patent  in  that  country,  and  in  this.  The  Register  of  the  Land4 
Office  is  not  seized  in  his  demesne,  like  the  King.  Re  has' 
only  a  delegated  power,  and  cannot  convey  except  in  the 
manner  directed  by  law. 

The  form  of  a  Patent,  prescribed  in  Ch.  Rev.  97,  is  not  fol- 
lowed in  this.  The  County  where  the  land  lies  is  also 
omitted. 

Wickham.  It  is  certainly  regular  that  erery  description,  ne** 
oesaary  to  identify  the  land,  should  be  inserted.    The  County 
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it  tot  always  reqtfiaite,  when  the  spot  if  fuOeientry  notorious.  tfeT*M*it, 
Here  it  is  known  by  the  name  of  the  Round  Bottom  It  might  ,m* 
not  have  been  known  in  what  coaoty  the  land  in  question  was 
ftttnprehended,  though  the  place  was  well  known.  The  words 
•set!  in  the  law,  in  relation  to  the  county,  are  merely  directory 
to  tiie  Register;  but  tne  Patent  is  not  void  by  the  omission  to 
insert  them. 

Tuesday,  November  10t«,  1916,  the  President  pronounced 
•he  Conrt's  opinion,  that  the  Judgment  be  reversed,  "  the  lew 
44 arising  upon  the  special  verdict  being  for  the  Appellant;'1 
and  that  the  Appellee  take  nothing,  «kc 


Carter's  Executor's  against  Cutting  and  Wife.    ^"J^0** 

John  BaowNE  Cuttiho  and&»%  his  wife,  formerly  Salty-  l  w.heo  • 
Ctrfer,  widow,  and  Sa%,  Mmy,  Fanny  and  London  Carter*  bating  Accounts 

betweeo  hxe- 
cuton  and  the 
estate  of  their  Tesfetor,  ifooeef  them,  who  had  for  coUcctioD  tbe  evidences  of  debt*  due  tbe 
estate,  which  ought  have  beeu  collected  by  him,  he  dead,  bit  representative  cannot  object  to  bit 
estates  heme  charged  with  these  debts,  unless  the  means  he  furnished  of  charting  the  surviving 
Executor  therewith. 

2.  In  such  easet  the  private  aeeooat  of  eaeh  ■tecntor,  with  tbe  Testator  m  his  life  time,  and 
with  his  Co-executor,  and  all  other  accouots  that  are  necessary  to  make  a  just  settlement  of  tbe 
matters  m  controversy,  ought  to  be  taken,  if  requested  *  though  not  specifically  put  in  issue  in  the 


#  1  If  a  mther  make  naysnents  hi  part  of  a  gevniag  debt  ef  his  son,  and  never  reclaim  them  in  his 
life  time,  but  provide  ny  bis  will  a  fund  for  payment  of  the  balance,  they  should  not,  after  bis 
death,  be  claimed  of  his  son's  estate,  but  cooridered  as  payments,  or  advancements,  to  the  latter;  as 
fftjpiijits,  to  thw  amount  of  any  previous  existing  accounts  of  the  son  against  the  fattier ;  and  beyond 
that  amount,  as  advancements  to  the  son. 

4.  An  Executor  ought  not  to  be  allowed  a  credit  for  paying  a  debt  of  bis  Testator,  appearing,  on 
*•  fact  of  the  written  instrument  intended  to  secure  it,  to  have  been  for  money  won  at  unlawful 
panng, 

5-  A  father  having  undertaken,  by  written  agreement  as  turtty  for  the  payment  of  a  faming 
debt  of  his  sou;  and  afterwards,  by  his  will  (reciting  that  he  had  so  become  mrelp,)  having 
devised  to  his  soo  certain  real  estate,  charged  with  the  payment  of  that  debt,  such  char/e  is  not  a 
ttneVoon  precedent,  binding  the  son  or  bis  representatives  to  pay  it;  but  he  and  they  shall  hold 
the  estate  discharged  thereof. 

6.  A  Testator's  directing  all  his  jwf  debts  to  be  paid,  out  of  the  sales  of  certain  lands,  does  not 
authorise  the  payment  of  *  framing  debt  of  his,  out  of  the  proceeds  of  such  tales. 

7.  Monies  directed  te  be  invested,  by  Executors,  in  government  securities  should  he  accounted 
•w,  utfisrosted,  after  a  seasonable  time  for  that  purpose :  but  the  Executors  ought  not  to  be 
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November,  infant  children  of  George  Carter  deceased,  bj  said  Cutting  their 
next  friend,  brought  suit  in  the  Superior  Court  of  Chancery 
for  the  Richmond  District,  in  December,  1807,  against  Lon- 
don Carter  surviving  Executor  of  the  said  George  Carter,  and 
Fanny  Lee  and  George  Carter  Executrix  and  Executor  of 
Thomas  LudweU  Lee  deceased,  w  ho  was  an  Executor  of  the 
first  named  George  Carter  deceased. 

The  Bill  stated,  that  George  Carter,  holding  large  real  and 
personal  estates  in  Stafford  and  Loudoun  counties,  made  his 
last  Will  and  Testament,  whereof  he  appointed  London  Carter 
and  Thomas  LudweU  Lee  Executors,  and  by  his  Will  directed 
that  his  said  Executors,  as  soon  as  convenient  after  bis  death, 
should  sell  and  convey  in  fee  all  bis  lands  in  the  county  of  Lou- 
doun ;  and,  out  of  the  proceeds,  pay  all  his  just  debts ;  and  place 
the  surplus,  if  any,  in  six  per  cent,  stock  of  the  United  States; 
and  pay  the  dividends  accruing  therefrom  to  his  wife,  (now  Mrs. 
Cutting,)  towards  her  support  and  the  support  and  education  of 
his  children ;  and,  as  either  and  each  of  his  children  married 
or  attained  to  full  age,  transfer  to  such  child  one  fifth  of  the 
said  stock  :  and  the  Testator  farther,  by  bis  Will,  lent  his  said 
wife  the  rest  of  bis  lands,  slaves,  stocks,  crops  and  household 
furniture,  then  in  Stafford,  for  support  of  herself  and  support 
and  education  of  his  children,  'till  his  eldest  daughter  should 
attain  to  full  age ;  and,  then,  one  thousand  acres  of  the  Stafford 
land  (particularly  described,)  with  the  house  and  kitchen  ser- 
vants, ten  plantation  slaves,  and  the  household  and  kitchen 
furniture,  to  the  use  of  his  wife  for  life,  remainder  to  be  equally 
divided  among  his  children ;  and  directed  the  rest  of  the  Staf- 
ford land  to  be  divided  among  his  children,  by  his  Executors; 
concluding  with  giving  the  residuum  of  his  estate  to  his  children: 

charged  with  interest  during  such  reasonable  time  ;  nor  with  interest  upon  dividends  of  stock,  if 
such  dividends  have  not  been  actually  received,  %*  See  Hooper  tf  Wife,  4c  v.  Ropier  tf  Wjfa 
1  Munf.  119. 

8.  Where  an  Executor  is  directed  to  invest  money  in  stock,  he  ought  to  have  the  invest  meat 
made  in  his  oven  name  as  Executor  ;  in  order  that,  if  necessary,  the  stock  may  be  readily  coorerted 
into  money  to  pay  the  debts  of  his  Testator. 

9.  Although,  under  peculiar  circumstances,  an  allowance  may  he  made  to  Executors,  in  addition 
to  the  commissions  given  to  attornies,  for  collecting  debts  confided  to  them  ;  such  additional 
commimions  ought  not,  in  general,  to  be  allowed,  where  the  debtors  reside  in  or  near  the  neighbour- 
hood of  the  Executors,  who,  consequently,  might  collect  the  monies  themselves.  %•  See  Fitzge- 
rald Executor  of  Jones  v.  Jones,  \Munf.  150;  TrifltWt  Executors  ▼.  Jameson,  2  Munf.  242; 
ShenpaiiVs  Executors  v.  Starke  if  H'\fe,  3  Jftrn/.  29;  Cavendish  v.  Fleming,  ibid.  198  ;  JpCaU 
t.  Peach^U  Administrator,  ibid.  288;  Hivkms  v.  Bernard,  4  Munf.  8a 


tine  ft 
Wife. 
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that  the  Testator  died  March  20th,  1802,  and  both  Executors  Novimbml, 
qualified  in  the  same  year;  that,  instead  of  proceeding  with  ^JI^L. 
convenient  despatch,  they  causelessly  delayed  the  sale  of  the  Carter's  Gxe- 
Loudoun  lands  Hill  September,  1803,  and  April,  1804,  when  "»""• 
the  Executors,  or  Lee  with  the  concurrence  of  the  other  Exe-  Cutfm 
cutor,  sold  parts  of  the  Loudoun  lands  for  one  third  cash,  and 
two  thirds  distant  credits:  the  remainder  was  still  unsold: 
that  the  amount  of  sales  was  10,3822.  85.  9J;  that  there  were 
about  4070/.  2*.  Id.  of  debts ;  but  what  debts,  or  what  the 
amount  thereof,  the  plaintiffs  knew  only  from  report;  that  the 
surplus  had  not  been  vested  in  six  per  cent  United  States 
stock ;  and  Cutting  and  Wife  had  received  not  more  than  $000 : 
that  the  Executor  Lee  died  early  in  1807,  leaving  the  defendant 
Fanny  Lee  and  George  Cartcrhfo  Executrix  and  Executor ;  and, 
in  the  same  year,  Ijandon  Carter,  the  surviving  Executor  of 
George  Carter  deceased,  first  directed,  and  then  countermand- 
ed, payment  of  the  interest  of  the  said  surplus  to  the  plaintiff 
Cutting:  that  the  Testator's  eldest  daughter,  the  plaintiff  Salty 
Carter%  came  of  age  August  8th,  1807,  and  so  became  entitled 
to  possession  of  the  said  provision,  made  for  her  by  her  father's 
Will;  and  the  other  children  to  their  shares  of  the  Stafford 
land:  that  the  profits  of  the  children's  estate  in  Stafford 
(which  the  plaintiff  Cutting  received)  even  if  aided  by  the 
intended  dividends  of  stock,  would  not  have  been  more  than 
sufficient  for  their  support,  Arc. ;  and  that  the  Testator  had 
other  estate-,  which  was  still  in  the  hands  of  the  surviving  Exe- 
cutor; particularly,  a  gold  watch  and  chain.  The  Bill  prayed 
a  discovery  and  account  of  the  credits  and  other  personalty  of 
the  Testator  that  came  to  the  Executors ;  a  discovery  and  ac- 
count of  the  profits  they  received  from  the  Testator's  lands ; 
an  account  of  their  administration  ;  (Cutting  proffering  an  ac- 
count of  the  profits  of  the  children's  Stafford  lands  by  him  re- 
ceived ;)  that  the  surviving  Executor  be  compelled  to  pay  such 
interest  on  the  surplus  of  the  Loudoun  sales,  as  such  surplus 
nould  have  yielded  had  it  been  vested  in  six  per  cent.  United 
States  stock  according  to  the  Will :  and  for  general  relief. 

A  Bill  of  Revivor  was  filed  in  the  name  of  J.  B.  Cutting  Ex- 
ecutor of  Sally  Carter  (the  daughter,)  who  died  after  the  suit 
brought,  and,  by  her  Will,  gave  the  whole  estate  to  Mrs. 
Cutting. 

vol.  t.  29 
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November,      The  answer  of  Fanny  Lee  denied  any  personal  knowledge  of 
-if'JL     tbe  »UDJcct»  and  ca,,ed  for  ful*  V™0*  5  admitted  the  Will,  and 
the  several  Executorships;   and  insisted  that  the  surviving 
Executor  London  Carter  was  the  accountable  person  to  the 
plaintiffs.    Her  Co-executor  George  Carter  never  answered. 

The  answer  of  London  Carter  admitted  the  Will  the  several 
Executorships,  and  the  character  in  which  the  plaintiffs  sued ; 
and  stated,  that  he  resided  at  a  distance  from  Loudoun  county, 
in  which  his  Co-executor  Lee  resided;  that  the  Testator  not 
having  prescribed  the  terms  on  which,  nor  the  time  when,  the 
lands  there  should  be  sold,  he  left  that  matter  to  Lee,  who,  from 
situation,  was  the  best  judge  thereof,  and  who  appointed  the 
time  and  terms  of  sale,  and  therein  acted  judiciously ;  that 
some  small  parcels  remain  unsold,  because  incumbered,  and 
therefore  not  saleable,  except  at  a  great  sacrifice ;  but  they  had 
taken  steps  to  settle  titles;  that,  in  the  mean  time,  these  unsold 
lands  are  yielding  fair  rents,  which  enure  to  tbe  benefit  of  the 
plaintiffs;  that  the  plaintiffs  cannot  justly  claim  the  whole 
proceeds  of  the  sales  enhanced  by  the  credit,  and  interest 
thereon  from  the  times  of  sales,  as  if  they  had  been  made  for 
cash :  that  the  affairs  of  the  estate  devolved  almost  exclusively 
on  his  Co-executor  Lee,  'till  his  death ;  the  papers  and  vouchers 
pertaining  thereto  were  among  his  papers,  and  were  selected 
and  retained  by  this  defendant,  who  was  then  settling  the  ac- 
counts of  the  Executorship  before  Commissioners  appointed  by 
Loudoun  County  Court,  and  is  ready  to  account  before  Com- 
missioners of  the  Court  of  Chancery  :  that  no  debts  were  due  to 
his  Testator,  within  his  knowledge,  other  than  Loudoun  rents, 
which  Lee  received.  He  admits  that  the  gold  watch,  but  de- 
nies that  the  chain  came  to  his  possession :  the  other  personal 
property  was  left  in  Cutting's  hands;  and  he  calls  for  an  ac- 
count of  it,  and  of  any  disposition  made  of  it  by  Cutting  and 
wife.  He  farther  stated  that  some  of  the  money,  due  for  lands 
sold,  remained  uncollected ;  notwithstanding  all  due  diligence ; 
and,  when  collected,  should  be  duly  applied  according  to  the 
trust :  that  the  plaintiffs  had  received  much  more  than  was 
stated  in  the  Bill ;  and  Cutting  and  wife  had  very  little  to 
receive. 

General  Replications  were  filed  to  both  answers,  and  com- 
missions to  take  depositions  were  awarded.    At   February 
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Term*  1810,  the  Chancellor  referred  all  the  accounts  between  Novembie, 

1D1A 

the  parties  to  a  Commissioner.     Two  reports  were  successive-  *J^L 
ljr  made,  and  set  aside,  on  various  exceptions.     The  Chancel-  Carter's  Exe- 
lor  then  re-committed  the  Accounts,  with  the  following  instruc-       cu^or» 
tions  to  the  Commissioner : —  Cutting  and 

1st.  "  That  the  Accounts  of  Executors,  where  they  act  se-        Wl*' 
"  parately,  should,  as  in  this  case,  be  separately  stated." 

2d.  "  That  the  balance,  without  interest,  be  struck  at  the 
"  end  of  each  year,  after  allowing  five  per  cent,  commissions, 
"  for  risk,  trouble  and  such  expenses,  as  accrue  in  the  course 
"  of  their  own  business ;  but,  when  they  are  taken  out  of  that 
"  course  upon  their  Testator's  affairs,  reasonable  expenses 
«  should  be  allowed.    Vide  Miller  v.  Beverly,  4  H.  and  M.  41 5." 

3d.  "  That  the  balance  of  each  year,  on  either  side,  should 
"  be  considered  a  principal  debt,  carrying  interest  from  that 
"time^l) 

4th.  "  That  they  should  not  be  charged  with  debts,  due  to 
"  their  Testator  in  his  life  time,  not  received  by  them,  unless 
"  lost  by  their  negligence ;  but  still  they  are  liable  for  debts 
"  contracted  by  themselves,  in  manner  aforesaid,  (and  so  it 
"  was  held  in  this  Court  in  the  case  of  Querrant  v.  Johnson,) 
"  unless  in  the  cases  provided  for  in  the  Act  of  Assembly, 
"  Rev.  Code,  1st  Vol.  ch.  92.  sect.  41.  p.  165." 

5th,  "  That  they  should  be  charged  with  all  sums  received, 
"  whether  before  or  after  qualification." 

6th.  "  That  money  directed  to  be  vested  in  government  se- 
"  curities  should  be  accounted  for,  as  if  vested,  after  a  reasona- 
t  ble  time  for  that  purpose ;  paying  common  interest  in  the  mean 
•'time." 

7th.  "  That  Executors,  being  debtors,  should  account  for  their 
"  debts  without  any  deduction ;  in  other  words,  they  are  not 
"  entitled  to  a  commission  on  debts  due  by  themselves." 

8th.  u  That  where  they  have  occasion  for  the  aid  of  coun- 
"  set,  the  customary  allowance  to  such  counsel,  whose  services 
"  they  cannot  control  without,  should  be  allowed." 

0th.  "  That,  in  a  suit  exclusively  for  the  settlement  of  Exe- 
"  tutor's  accounts,  and  distribution  of  the  Testator's  estate  un- 
ci) Note.    The  Chancellor  io  hit  final  decree  disapproved  of  this  third  in- 
struction, upon  the  principles  laid  down  in  the  case  ollj-ghtfoot  v.  Price,  4  H.  and 
IT.  431. 
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November,  "  der  his  Will,  items  of  debit  or  credit  with  the  Testator  in  hit 
"  life  lime,  by  his  Executors,  should  not  be  allowed,  no  lest  by 
'  consent  of  parties;  because  such  matters,  in  such  a  suit,  are 
(  not  in  issue  between  the  parties." 

10th.  "  That,  in  cases  where  a  Testator,  in  his  life  time, 
"  received  compensation,  in  confidence,  for  the  payment  of  an 
u  obligation  (tliough  void  in  lata,)  to  a  third  person,  which  is 
"  afterwards  discharged  by  his  Executors,  they  should  be  al- 
"  lowed  a  credit  for  the  same,  although  they  knew  of  the 
"  circumstances  under  which  such  obligation  was  created* 
"And 

11th.  "  That  notice,  to  a  party,  of  the  time  of  taking  the 
"  Account,  should  never  be  left  in  doubt." 

In  obedience  to  these  instructions,  the  Commissioner  pre- 
sented a  third  Re|M>rt,  which,  at  February  Term.  181 2,  was  re- 
committed, by  consent  of  parties ;  and  the  Commissioner  was 
ordered  to  state  an  account  between  London  Carter  and  George 
Carter,  for  transactions  in  the  life  time  of  the  latter;  neither 
party  waving  objections  to  the  relevancy  of  such  account  to 
the  issue  in  this  cause,  &e. 

The  Commissioner  then  made  his  fourth  Report,  stating, 
1st,  An  Account  between  London  Carter,  as  Executor  of 
Robert  W.  Carter,  with  the  estate  of  George  Carter  deceased ; 
shewing  a  balance  due  to  the  latter  of  1651.  3*.  1 1-24.  (This 
account  was  excepted  to  by  London  Carter,  as  not  within  the 
issue  between  the  parties  in  this  cause.) 

2d.  An  Account  between  Thomas  Ludmett  Lee,  Executor,  and 
the  estate  of  his  Testator,  George  Carter,  shewing  a  balance  of 
principal,  due  from  this  Executor,  of  $16,997  20  l-2cents,  (be- 
ing stated  as  if  vested  in  United  States  six  per  cent,  stock,)  with 
$8733  98  cents,  estimated  amount  of  Interest  and  Dividends. 
The  difference  between  the  principal,  not  vested  in  stock,  and 
the  same  vested  in  stock,  is  stated  at  $705,46  1  -2  cents,  and  the 
difference  between  simple  interest  and  dividends  at  $433,78 
cents.  To  this  account,  Mrs.  Lee,  the  Executrix  of  Thomas 
LudrveU  Lee,  objected  ;  alleging,  "  that,  soon  after  the  death  of 
"  Col.  Jjee,  the  surviving  Executor  took  such  papers  and  evi- 
"  dences  of  debt  out  of  the  possession  of  this  defendant  as  en- 
"  tirely  deprived  her  of  the  power  of  doing  any  thing  with  ef- 
"  feet;  that  the  amount  of  those  uncollected  balances,  at  least 


Wif, 
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r  the  greatest  part  of  them,  amounting  to  nearly  the  turn  of  November, 

"  twenty  seven  hundred  dollars,  is  still  charged*  to  this  defend-       ,816* 

"  ant,  although  the  surviving  Executor  or  bis  attorney,  hath 

" collected  apart  thereof,  and  taken  security  from  William 

"  Wright,  and  executed  a  deed  for  his  purchase,  which  balance,    Cutting  and 

"  this  defendant  believes,  is  nearly  all  that  is  now  due  and  un- 

"  collected." 

3d.  An  Account  between  T.  L.  Lee,  Executor  as  aforesaid, 
and  Mrs.  Cutting  ;  shewing  a  balance  due  her  from  this  exe- 
cutor of  $1860,53. 

4th.  An  Account  between  T.  L.  Lee,  Executor  as  aforesaid, 
and  Miss  Sally  Carter,  shewing  a  balance  due  her  from  this 
Executor,  of  $1607  21  cents. 

5th.  An  Account  between  London  Carter,  Executor,  and 
the  estate  of  his  Testator,  George  Carter;  shewing  a  balance 
due  from  him  of  principal,  converted  into  United  States  six  per 
cent,  stock,  amounting  to  $12,772  02  cents  ;  and  of  estimated 
amount  of  interest  and  dividends,  $548204  12  cents. 

6th.  An  Account  between  London  Carter,  Executor  of  George 
Carter,  and  Mrs.  Cutting,  shewing  a  balance  due  from  her  to 
this  Executor,  of  $456  <76  1-2  cents. 

7th.  An  Account  between  this  Executor  and  Mies  Sally  Car- 
ter ;  shewing  a  balance,  due  from  him  to  her,  of  $957  34  cents. 

8lh.  An  Account  of  the  estate  in  Stafford,  called  the  Park 
estate,  shewing  a  balance,  due  from  Mrs.  Culling  to  London 
Carter,  Executor  of  George  Carter*  of  $673  43  cents.  The  Exe- 
cutor excepted  to  this  Account  because  Mrs.  Cutting  was  charg- 
ed with  only  two  thirds,  instead  of  the  actual  proceeds  of  the 
sales  of  two  female  slaves,  which  she  had  no  right  to  dispose  of, 
except  during  her  life.  These  Accounts  were  all  brought  down 
to  April  7th,  1813. 

To  this  Report,  the  plaintiffs  filed  many  exceptions ;  the 
most  important  of  which  were  against  the  allowance  of  credits 
to  the  Executors  for  payments  made  by  them,  respectively,  in 
satisfaction  of  a  gaming  debt  from  George  Carter  to  a  certain 
John  Cooper.  The  material  circumstances  in  relation  to  this 
debt,  according  to  the  Exhibits  and  Depositions,  were,  that 
Cooper  unfairly  won  at  play,  a  large  sum  of  money  from  George 
Carter  ;  that  a  written  agreement  was  entered  into,  by  George 
Carter  and  his  father,  Robert  W.  Carter,  with  Cooper,  dated 
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NoYfMBia,  June  23d9 1792,  reciting  that  "  Qeorge  Carter  being  indebted 
1816.       u  tQ  John  Cooper  ]  393/  ]  ds  Qjf  ^  monies  m*  ^  ptoy,"  therefore 

Robert  W.  Carter  and  Qeorge  Carter  agreed  to  mortgage  Rxppon 
Hall  estate  to  John  Cooper,  for  payment  of  100/.  per  annum, 
'till  said  debt  should  be  discharged,  without  interest ;  and,  if 
any  of  it  should  remain  unpaid  at  the  end  of  20  years,  then 
the  said  estate  should  be  sold  for  payment  of  the  balance  ; 
that  Robert  W.  Carter,  by  his  last  Will,  gave  to  his  son,  Qeorge 
Carter  his  Rippon  Hall  estate,  and  the  Park  Estate  in  Stafford, 
and  (reciting  that  he  had  become  surety  for  payment  of  Cooper's 
debt,)  charged  the  Park  Estate  with  the  payment  thereof,  in  manner 
stipulated  by  the  agreement  with  Cooper,  deposited  in  the  hands 
of  Mace  Clements,  "  which  must  be  produced  to  the  said  Qeorge 
"  Carter,  his  Executors,  &c.,  at  every  period  of  payment,  that 
"  each  payment  may  be  endorsed  on  said  agreement;"  that  the 
Will  of  Qeorge  Carter  directed  payment  of  all  his  just  debts, 
out  of  the  sale  of  his  Loudoun  Lands  ;  that  two  payments,  of 
100/.  each,  were  made  by  Robert  W.  Carter  towards  this  debt ; 
that  several  assignments  were  made  on  a  copy  of  the  agree- 
ment ;  that  Qeorge  Carter  gave  an  obligation  to  Samuel  Tyler, 
one  of  the  assignees,  dated  July  14th,  1799,  reciting  that  Tyler 
intended  to  purchase  the  claim,  and  promising,  if  be  did  so,  to 
pay  it  to  him,  and  that  George  Carter  would  pledge  to  Tyler 
the  rents  of  his  Stafford  estate  to  secure  the  payment 

The  plaintiffs  also  excepted  to  the  allowance  of  the  half 
per  cent,  brokerage  in  the  Stock  Account;  and  of  ten  per  cenL 
commissions,  upon  bonds  not  put  in  suit,  and  sales  of  lands 
where  no  title  was  contested.  Their  other  exceptions  need 
not  be  mentioned,  as  no  opinion  was  given  upon  them  by  the 
Court  of  Appeals. 

It  was  proved  by  a  witness,  that  the  papers,  evidences  of 
debt,  «fcc,  belonging  to  the  estate  of  Qeorge  Carter  were  first 
put  into  London  Carter's  hands  after  the  death  of  Thomas  Lud- 
well  Lee  ;  and  that  the  surviving  Executor  also  took  possession 
of  the  lands  remaining  unsold- 

At  February  Term,  1814,  the  Chancellor,  rejecting  the  Ac- 
counts taken  by  the  Commissioner,  which  were  irrelevant  to 
the  issue  in  this  case,  and  contrary  to  his  ninth  instruction, 
and  disapproving  of  his  third  instruction,  decreed  that  the  de- 
fendant, Mrs.  Lee,  Executrix  &c,  de  bonis  testatoris,  if  so  much, 


In  the  41*f  Year  of  the  Commonwealth.  231 

&c.,  if  not,  then  de  bonis  propriis,  pay  to  the  plaintiffs,  John  B.  November, 
Cutting  and  wife,  $1860  53,  (balance  due  from  her  to  them,  as  ^2^0^, 
per  Commissioner's  last  Report)  with  interest  from  April  7th,  Carters  Exe- 
1813  ;  that  the  same  defendant,  in  like  manner,  pay  into  the       cuorv 
farmer's  Bank  at  Fredericksburg,  to  the  credit  of  this  suit,  and    Cuttiog  and 
subject  to  the  future  order  of  the  Court,  $16,997,20,  (prioci-        WA' 
pal  due  the  estate  of  George  Carter,  deceased,  as  per  same  Re- 
port) with  interest  from  April  7tb,  1813,  to  be  computed  on 
the  principles  stated  in  said  Report ;  that  the  same  defendant, 
in  like  manner,  pay  into  the  same  bank,  to  the  credit  of  this 
suit,   and  subject  to  future  order,  $1724,89,  (balance  due  to 
SaMy  Carter's  estate,  as  per  said  Report,)  with  interest  from 
the  same  day  ;  that  the  plaintiffs,  Cutting  and  wife  pay  the  de- 
fendant, London  Carter,  $456  76,  (balance  due  from  them  to 
him.  as  per  said  Report)   with  interest  from  the  same  day ;  that 
~  the  defendant,  London  Carter,  pay  into  the  same  bank,  to  the 
credit  of  this  suit,  and  subject  to  future  order,  $957  34,  (ba- 
lance due  from  him  to  Sally  Carter's  estate,  as  per  said  Re- 
port,) with  interest  from  the  same  day  ;  and  that  the  same  de- 
fendant pay  into  the  same  bank,  to  the  credit  of  this  suit,  sub- 
ject to  future  order,  $12,723,92    (balance  due  from   him  to 
George  Cariefs  estate,  as  per  same  Report)  with  interest  from 
the  same  day.     The  Chancellor  declined  deciding  as  to  the 
rights  of  Sally  Carter,  deceased  ;  there  being  a  suit  pending, 
to  contest  the  validity  of  her  Will.     Cutting  and  wife  were 
required  to  give  bonds  for  refunding,  in  case  of  debts  coming 
against  the  Testator's  estate.  As  to  the  defendant,  George  Car- 
ter, against  whom  no  decree  was  sought,  the  Bill  was  dismissed : 
and  liberty  was  reserved  to  any  party  interested,  at  any  time, 
to  apply  to  the  Court  for  disposition  of  the  monies  paid  into 
the  bank  to  the  credit  of  the  suit.    Costs  were  awarded  against 
the  defendants,  London  Carter  and  Mrs.  Lee. 
From  this  Decree  the  defendants  appealed. 

The  case  was  argued,  on  the  15th,  lfth,  18th,  22d,  and  23d 
days  of  March,  1816,  by  Leigh  and  Wirt  for  Mrs.  Lee  ;  Wickham 
for  London  Carter ;  and  Call,  Williwns,  and  John  B.  Cutting 
himself,  for  the  Appellees. 


232  Supreme  Court  of  Appeals. 

November,  On  the  part  of  the  Appellants,  it  was  contended,  that,  under 
the  peculiar  circumstances  of  the  case,  the  Executors  should 
have  been  charged  with  principal  and  legal  interest  only,  and 
not  with  the  estimateda  mount  of  United  States  six  per  cent, 
stock  and  dividends,  as  if  the  fund  had  been  invested  therein  ; 
and  that,  even  supposing  that  principle  to  have  been  rightly 
assumed  at  all,  it  had,  in  its  actual  application  by  the  decree, 
been  stretched  beyond  the  bounds  of  reason  and  equity. 

The  Executors  were  not  guilty  of  any  neglect  to  make  a  pro- 
per application  of  the  surplus  arising  from  the  Loudoun  sales. 
The  Cash  payments  were  absorbed  in  the  payments  of  debts : 
it  will  not  be  pretended  that  the  proceeds  of  them  should  have 
been  vested  in  stock.  The  Credit  payments  fell  due  in  1804, 
5,  and  6 ;  that  is,  a  part  within  less  than  two,  and  the  rest  with- 
in about  three  years  before  the  instil ution  of  this  suit,  and 
within  a  much  less  time  before  the  death  of  the  Executor,  Lee. 
The  suit  was  brought  in  December  1 807.  Let  il  be  considered 
that  the  plaintiffs  called  on  the  Chancellor  to  take  upon  him- 
self the  execution  of  the  trust ;  that  the  Trustees  might  be  at 
any  moment  called  upon  (as  they  well  knew)  to  pay  up  the 
balances  in  their  hands,  in  cash,  to  the  Receivers  of  the  Court, 
and  it  will  be  thence  clear,  that  they  did  right  not  to  invest  the 
money,  not  to  proceed  in  the  execution  of  their  trust,  but  to 
hold  the  balances  subject  at  any  moment  to  the  disposal  of  the 
Chancellor.  It  was  not  equitable,  therefore,  to  require  an  in- 
vestment of  the  money  after  the  institution  of  the  suit.  Neither 
ought  they  to  be  mulcted,  as  for  a  breach  of  trust,  because  they 
did  not  invest  it  before  the  suit  brought.  The  money  cams 
into  their  hands,  at  different  times,  in  the  course  of  about  three 
years  ;  counting,  from  the  dates  when  it  fell  due,  to  the  com- 
mencement of  the  suit.  In  that  space  of  time,  they  had,  1st, 
to  collect  it :  2dly,  to  liquidate  and  collect  their  Testator's  cre- 
dits, and  to  pay  bis  debts  :  (he  had  been  improvident ;  all  his 
affairs  were  in  confusion ;  there  was  hardly  any  knowing  when 
the  debts  were  all  paid  off:)  3dly,  to  settle  their  accounts,  and 
ascertain  the  balance  in  their  hands,  which  alone  they  were 
bound  to  invest  in  stock;  and  4tbly,  to  make  the  investment 
upon  the  best  terms,  *hich  required  time.  Were  three  years 
too  long  a  time  to  be  allowed  for  all  these  things  ? 
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It  it  true  that  it  now  appears  there  were  balances  in  their  November, 
hands,  that  might  have  been  invested  within  that  time  :  but  the       l^!^ 
Court  must  consider  the  situation  they  were  in  at  the  time,  and  Carters  Ex* 
Judge  their  conduct  accordingly  :  it  must  ask,  could  the  trustees        cuton 
then  have  known,  that  debts  to  no  greater  amount,  than  now    Cutting  and 
appears  to  have  been  due,  would  be  brought  against  the  estate  ?        Wifc# 
Could  they  have  estimated,  with  any  certainty,  the  amount  of 
outstanding  debts  ?  If  not,  could  they,  without  gross  imprudence, 
no  invest  the  fund,  as  to  be  unable  to  command  it  in  cash,  at 
any  moment,  without  a  sacrifice  ? 

While  the  Court  should  take  care,  on  the  one  hand,  that  Exe- 
cutors do  not  abuse  their  trust,  it  should  guard,  on  the  other, 
against  making  the  executorial  trust  so  burthensome  and  dan- 
gerous, that  no  man  will  be  willing  to  undertake  it,  for  the 
benefit  of  the  creditor,  the  widow  and  the  orphan.  It  appears, 
then,  that  the  impatience  of  the  pi ai otitis  in  bringing  the 
Trustees  before  the  Chancellor,  and  putting  the  trust  into  his 
management,  in  so  short  a  time,  as  allowed  not  of  the  perform- 
ance thereof  by  themselves,  is  an  abundant  excuse  for  their  not 
performing  it. 

This  excuse  holds  as  to  both  Executors,  but  much  more 
strongly  in  favour  of  Lee.  (1)  He  died  early  in  1807,  eight  or 
nine  months  before  the  suit  was  brought :  he  had  so  much  less 
time,  then,  for  the  performance  of  his  trust ;  and  for  some  time 
before  his  death,  he  was  in  extremely  bad  health,  unable  to  trans- 
act business.  And  if  he  had  not  time  to  make  the  investment, 
aurely  his  Executrix  should  not  be  held  answerable  for  not 
making  it :  for  she  was  not  George  Carter's  Executor ;  the 
executorship  survived  to  London  Carter,  and  she  was  not  bound 
to  execute  the  trust,  but  only  answerable  for  her  Testator's 
breach  of  trust. 

On  the  other  side,  it  was  said  that  the  Testator  intended  the 
investment  of  the  money  in  stock  as  a  provision  for  his  wife 
in  lieu  of  dower,  and  for  the  maintenance  of  his  children.  It 
should  therefore  have  been  done  as  soon  as  possible.  The 
first  sales  were  in  April,  1803.  Lee  purchased  at  that  sale  up- 
wards of  1000/. :  he  was  also  a  purchaser  at  the  second  sale. 
The  two  Executors  purchased  nearly  one  half  of  the  whole 

(I)  Not*.  Thbpartof  the  argument  wat  orjed  by  the  oouottl  for  Mn .  Im. 
VOL.  V.  30 


234  Supreme  Court  of  Appeals, 

.November,  amount  of  sales.     A  oourl  will  hold  a  Trustee  bound  to 

MW6,        sonable  diligence.     These  gentlemen  ought  at  least  to  bav* 
Carter's  Exe-  collected  from  themselves :  they  were  chargeable  for  the  money 
cutora        they  owed,  on  the  days  when  the  sums  fell  due.    Bat  they 
Catting  and    kept  not  only  the  money  and  interest,  but  the  profits  of  Use 
*v,fe*       lands  which  they  had  purchased;  leaving  the  widow  and  chil- 
dren almost  in  a  state  of  starvation. 

Trustees  are  liable  for  any  injury  resulting  from  a  breach  of 
(a)  1  Crw*.  truat*  (a)  ^ven  ^  lne7  mistake  their  duties,  they  are  liable.  (6) 
5*4«  H3  >~l  And  if  uo  good  reason  appears  for  their  failing  to  apply  prefiJU 
68,  Bordman  v.  to  the  use  of  the  cestuy  que  trust,  they  may  be  compelled  to  pay 
^rS^«mrf«tt"llere8t  hereon  fr001  tne  ,ime  of  lne  receipt  thereof,  (c)  A 
t.  Herbtrt,  i  -Court  will  consider  that  as  done,  which  ought  to  have  been 
Pwvckv.  R*d  done,  as  between  cestuy  que  trust  and  Trustee. 

m^'Twi  Ftr     In  thXs  caBe'  ^e  Executor8  ^"led  to  6've  *&**'  €****£  *• 

U)  QunrUs's     dividends,  which  would  have  been   principal  money  to  her  : 

Quor^Jfc.   2tf»  therefore,  she  gets  only  her  principal  and  interest  upon  it, 

Munf.  321.  '    the  gets  nothing  for  her  interest.     The  Executors  did  net 

want  time  to  find  out  the  situation  of  the  estate.     T.  L.  Lee, 

from  his  previous  acquaintance  with  it,  residence,  Ac.  knew 

all  about  it.     In  1805,  there  was  a  large  balance  in  his  hands, 

which  ought  to  have  been  invested. 

The  institution  of  the  suit  ought  not  to  stop  the  dividends  ; 
for  the  suit  did  not  stop  the  claim  of  the  plaintiffs.  If  the  Exe- 
cutors had  made  the  investment,  they  would  have  had  the 
stock  in  hand,  ready  to  be  paid  when  after  debts  should  have 
appeared.  The  defendants  are  properly  charged  with  the 
stock  at  the  price  of  the  day,  when  it  should  have  been  pur- 
chased ;   for  that  is  the  actual   damage  sustained    by    the 

(cT)  Gtt*«v.  plaintiffs,  (d) 
Graves,  1  WaJi. 

Executor,  Sfc.  v.     The  Counsel  for  the  Appellees  also  objected  to  the  Decree,  on 
Mnsoni'ZEatL^^  g^^nd  (hat  the  payments  to  Coopers  gaming  debt  ought 
not  to  have  been  credited  to  the  Executors. 

The  Contract  itself  was  void,  and  the  provision  concerning 

it  in  the  Will  of  Robert  W*  Carter  was  also  void  by  virtue  of 

(e)  Ret.  Code,  the  Act  against  gaming.(r)  which  is    to  be  extensively  ex- 

uxt.  I. ».  174     pounded  for  suppression  of  that  odious  vice,  (f)    Indeed,  wlth- 

(/>  6  Bac.  338,  ouf  any  extension,  the  words  of  the  Act  are  sufficient  for  our 

389  *  3  ifac  339* 

2  Jtk   467,  'purpose ;  for  Wills  are  "  Conveyances}"  being  treated  as  such 

FU*tw*d  t. 
Jaum. 
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by  text  writers  ;  (a)  and  that  idea  is  recognised  by  the  Courts.  November, 
(b)  They  are  also  u  Securities;"  for  they  are  Common  Assu-  ^2^^ 
ranees,  (c)  and  in  England  pass  as  a  muniment  of  title.  Carter's  Exe- 

The  devise  in  this  case  comes  within  the  meaning  of  the       cutort 
Statute,  because  within  the  mischief  intended  to  be  prevent-    Cutting  and 
ed;  for  it  is  a  provision  for  payment  of  a  gaming  debt,  and  e* 

therefore  should  no  more  prevail,  than  a  gift  to  uses.  Its  be-  fa  jju9  m 
ing  the  act  of  a  third  person,  who  was  no  party  to  the  gaming,  j^?1*  ***;  ^ 
does  not  make  it  valid  ;  for  it  is  equally  affected  by  the  \i-z  ;HaUUJnaL 
tious  origin  of  the  Contract;  (d)  being  contrary  to  the  policy94;^  Figher  ^ 
of  the  Statute,  which  treats  gaming,  as  a  public  evil,  and  h  Mckoih,3Salk. 
meant  to  protect  the  loser  and  defeat  the  winner.  The  Con-  jachon^mp!' 
tract  indeed  was  reprobated  by  the  common  law  as  well  as  the30*?- 
Statute-;  for  the  gaming  was  excessive,  fraudulent,  and  in  t>  Touch  2.  id.  . 
tavern-;  (i)  and  therefore  Grants  and  Devisees  founded  on  it  ,$  Buntyr. 
are  necessarily  void.  (/)  Jo^JiCr1 

The  provision  in  Robert  W.  Carter's  Will  was  void  by  tbeM'me  caufjef- 
testamentary  law  ;  because  the  Testator  was  mistaken  ;  for  !*&?*%£:  ^so^* 
supposed  the  obligation  binding ;  and  that  mistake  avoids  the  Woodson  and 
devise,  (g)    It  does  not  appear  to  have  been  for  the  sake  olreulco.  2  H. 
toe  honor  of  the  family,  but  to  discharge  the  debt,  for  pay-fltk(f'-  w- - 
ment  of  which   the  Testator  considered  himself  bound  asFtrefewe  v. 

8MTH9*  489;   and  2 

The  case  is  not  aided  by  the  clause  in  George  Carter's  Will  Vem.  70  S.  c. 

(f)  Swtnb  5  • 

directing  the  payment  of  "all  his  just  debts;"  for,  in  the  eye  sfa  ToucL  ' 
of  the  law,  this  was  not  a  debt  at  all ;  (h)  and  it  certainly  was  433- 
not  a  just  debt.  Such  devises  are  not  applied  to  claims  Con*.  432; 
founded  tn  fnaleficio,  (t)  but  only  to  such  as  the  law  will  ^^mSn7^\'^ng  Vm 
force,  (k)  The  devise  is  not  to  Cooper,  but  to  the  debt;  soifore,  2  Wilt. 
that,  to  recover  the  legacy,  the  debt  must  be  shewn ;  and  then  \^  HoUU  v. 
the  Court  will  not  sustain  a  suit  for  it.  (/)  431*432  FenU 

The  voluntary  payment  of  this  debt  by  the  Executors  was    (k)  Burke  ▼. 
a  breach  of  trust,  and  a  devastavit;  for  it  varied  the  situation ^"v^2,  Fef* 
of  the  parties,  and  put  the  winner  in  possession,  when  the  law    (')  W**l  m 
would  not  have  helped  him.(m;  Vtx.  254. 

(m)     Toiler. 
223;  3  Bac.  78. 
On  the  other  side,  it  was  said  that,  however  the  debt  was 

originally  contracted,  it  became,  by  the  agreement  of  June 

23,  1792,  the  debt  of  Robert  W.  Carter,  as  well  as  of  George 

Carter.    The  question  then  is,  had  not  Robert  W.  Carter  a 
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Votimike,  right  to  pay  this  debt,  if  he  chose  to  do  so?  And  if  he  did 
pay  it,  or  (which  is  the  same  thing)  provide  for  its  payment ; 
can  Qeorge  Carter's  devisees  object,  because  it  was  originally 
a  gaming  debt  of  Qeorge  Carter's  owo  ?  Robert  W.  Carter,  by 
bis  Will,  charged  the  Park  estate  with  the  payment  of  this) 
Wlfc'  particular  debt ,  and,  subject  to  thai  charge,  devised  the  estate 
to  George  Carter.  Suppose  he  had  paid  the  debt  in  his  life 
time,  and  expressly  declared  in  his  Will  that  he  deducted  the 
amount  from  what  be  gave  his  son ;  could  the  sons  devisees 
now  complain  ? 

The  general  words  of  the  Statute  are  relied  on  ;  that  all  se- 
curities for  payment  of  gamiog  debts  shall  be  utterly  void  : 
but  it  does  not  follow,  that  they  may  be  avoided  by  any  and 
every  person,  against  any  and  every  holder,  under  all  possible 
circumstances.  The  cases  of  Buckncr  v.  Smith,  1  Wash.  296, 
and  Hoomes  v.  Smock*  Ibid.  389,  prove  that  there  are  circum- 
stances, under  which  gaming  debts  will  be  binding  on  debtors, 
notwithstanding  the  strong  words  of  the  Statute.  Qeorge  Car* 
tor's  assurances  of  payment  to  the  assignee,  Tyler,  were  an 
express  recognition  of  the  trust,  on  which  he  took  the  Park  es- 
tate ;  and  enured  to  the  benefit  of  the  subsequent  assignees. 
Those  assurances  were  dated  the  14th  of  July  1707  ;  the  as- 
signment to  Tyler  was  on  the  27th  of  the  same  month.  Very 
poasibly,  the  debt  was  offered  to  Tyler,  without  any  explana- 
tion as  to  its  character,  and  only  with  an  estimate  of  its  va- 
lue. There  is  no  evidence  to  shew,  that  Tyler  knew  its  cha- 
racter at  the  date,  when  he  received  George  Carter's  assurances  of 
payment :  and  if  he  did  oot,  the  case  falls  within  the  principle 
of  Buckner  v.  Smith  and  Hoomes  v.  Smock. 

But,  suppose  advantage  may  be  taken  of  the  unlawful  cha- 
racter of  the  debt,  to  avoid  the  charge  of  it  upon  the  Park  es- 
tate ;  who  may  take  such  advantage  ?  Not  Qeorge  Carter,  the 
devisee,  nor  his  devisees,  but  the  heirs  of  Robert  W.  Carter 

{9)Rn.  Cod*  onlyy  by  the  words  of  the  Statute,  (a)    As  to  Qeorge  Carter,  be 

w2'2|W,,,'WMaP,,|,c',awr  °^  ^  eftale»  •unJe«1  to  this  charge  and  con- 
dition of  paying  Coopers  debt,  and  must  fulfil  the  same,  or 
yield  the  estate,  or  a  just  proportion  of  its  value,  to  the  heirs 
of  Robert  W.  Carter.  All  that  his  Executors  did  was  to  take  in 
that  debt,  to  relieve  the  Park  estate,  for  the  benefit  of  bis  wi- 
dow and  children,  to  whom  it  was  devised ;  and  whatsoever 
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cither  of  them  paid  towards  the  debt  enured  to  that  effset  Nortmma* 
The  payments,  therefore,  were  a  fair  credit  to  them,  in  ac-  t  ^Jf^ 
oooot  with  the  estate. 

The  office  of  an  Executor  it  one  of  much  trouble  and  dan- 
ger ;  and  hit  labours  are  generally  rewarded  with  ingratitude. 
It  is  but  to  throw  a  little  more  rigor  upon  the  office,  to  drive 
every  prudent  and  honourable  man  from  undertaking  it,  and 
to  place  it  in  the  hands  of  harpies  or  Sheriffs. 

The  Courts  do  not  adopt  the  rigor  of  distributees.      Thus, 
although  it  be  the  duty  of  Executors  to  settle  Accounts,  yet 
If  the  failure  be  an  act  of  mere  negligence  without  advantage 
to  the  Executor,  he  shall  not  be  punished  for  the  omission,  (a)     («)  J<mu  r. 
So,  an  Executor  cannot  release  a  debt ;  but  if  be  compound,  Cau'utz. 
bona  fide,  without  benefit  to  himself,  and  with  a  view  to  bene- 
fit the  estate,  he  shall  not  be  prejudiced  by  it.  (b)    Wherever  (6)  7Wfer,482. 
be  acts  with  that  intention,  bona  fide,  he  shall    not   suffer   by 
the  act,  though  mistaken  in  his  judgment ;   as  in  calling  in 
debts  standing  out  at  interest,  (c)  or  in  lending  money  on  secu-    (0  &<*t<mr. 
rity.  which  fails,  (rf)     So,  if,  with  reference  to  the  honor  of  the ck^m.&i?' 
family,  an  Eiecutor  pay  a  debt,  it  shall  be  allowed,  (e)    8°*  j^^^r01]?*' 
also,  if  an  Executor  pay  money  to  one  named  Co-executor,  Wms  mi. 
who  never  qualified,  and  died  insolvent,  or  to  a  Clerk  to  pay  Evenrd^n  *' 
over,    who  absconds,  the  uprightness  of  his  views  saves  him  ^Vner  432  7V> 
from  a  charge.  (/)     The  result  seems  to  be  that,  if  an  Executor  (Ce.)pi  g. 
pay  a  debt,  believing  it  to  be  his  duty  so  to  do,  with  no  refer-  «j^  ft?**' 
ence  to  bis  own  advantage,  but  with  a  single  eye  to  that  of>.  330. 
the  estate  for  which  be  acts,  he  ought  not  to  be  held  personal- 
ly  responsible  for  it,  although  the  debt  may  not  have  been 
strictly  demandable  at  law. 

In  reply  it  was  said,  that  the  Executors  were  not  excuseable 
in  this  case,  because  the  written  agreement  shewed,  on  its 
face*  the  debt  to  have  been  for  money  won  at  gaming.  If  Ro- 
bert W.  Carter  had  given  a  bond  it  would  have  been  void  :  if 
so,  the  provision  in  bis  Will  was  equally  void.  The  charge 
on  the  Park  estate  was  not  a  condition  pre cedent,  but  subsequent : 
it  was  therefore  void,  and  the  estate  passed,  unincumbered,  to 
the  devisee. 

The  principles  upon  which  Buckner  v.  Smith,  and  Hoomes 
?.  Smock  were  decided,  do  not  apply  to  this  case.     In  both 
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Nptbmmb,  thoM  eases,  Hie  penon  relieved  was  an  innocent  purchaser, 

^y^^  who  was  induced  to  take  the  bond,  by.  the  conduct  of.  the  obli- 

Cartar's  Exe-  gor,  without  knowing  its  unlawful  consideration.      But  Tylsr 

ttt^n       the  assignee  in  this  case  must  have  knonm,  before  he  took  the  as- 

Outtini  and  signment^  the  true  nature  of  the  debt  he  purchased. 

Tuesday,  Nov.  19th,  1816.  The  following  was  entered  as 
the  Opinion  and  Decree  of  the  Court  (1) 

In  passing  an  opinion  upon  this  long  and  complicated 
case,  in  which  the  Decree  of  the  Court  of  Chancery  seems 
predicated  upon  the  fourth  Report  made  in  the  cause,  the 
Court  will  confine  itself  to  that  Report ;  to  the  exceptions  of 
the  parties  thereto ;  and  to  points  made  by  the  Counsel  respec- 
tively ;  considering  that  any  inferior  and  subordinate  points, 
not  brought  before  the  Court  in  one  or  other  of  these  modes, 
have  been  acquiesced  in  by  the  parties. 

With  respect  to  the  exception  of  Mrs.  Lee,  the  Executrix 
of  Thomas  Ludmell  Lee,  an  Executor  of  George  Carter,  against 
the  payment  of  nearly  two  thousand  seven  hundred  dollars, 
which,  she  alleges,  were  improperly  charged  to  her,  on  the 
ground  that  the  evidences  of  the  credits  constituting  that 
item  were  put  into  the  bands  of  London  Carter,  the  surviving 
Executor  of  George  Carter  deceased,  who,  she  alleges,  has 
collected,  or  is  in  progress  to  collect  them ;  the  Court  i»  of 
opinion  that  the  same  was  rightly  disallowed,  because  the  Ap- 
pellees ought  not  to  be  turned  around  to  the  surviving  Execo* 

(1)  Note.  The  Courts'  opinion  was  read  by  Judge  Roam  a  few  days  before,  but 
re-considered  io  consequence  of  some  suggestions  from  tbe  Bar.  In  prooooactag 
it  on  this  day  he  made  the  following  remarks  on  tbe  part  of  the  Court : 

The  Decree  is  now  to  be  entered  precisely  as  it  was  reported  the  other  day, 
tbe  Court  only  striking  out  so  much  thereof,  as  might  bar  supposed  to  imply  that 
each  Executor  is  liable  for  the  acts  of  the  other ;  a  point  unnecessary  to  bedecioV 
ed  in  this  case,  and  which  is  therefore  left  open  for  future  consideration  and 
decision. 

With  respect  to  the  Costs,  the  Court  is  clearly  of  opinion  that  Uie  Appellees 
will  gain  by  this  decision  more,  than  they  got  by  the  Decree  complained  of.  They 
will  gain  more  money,  though  perhaps  some  particular  items  may  have  been  erro- 
neously decided  in  their  favour ;  and  therefore  the  Appellants  were  not  aggrieved 
by  that  Decree,  but  tbe  contrary.  The  Appellees  were  injured  thereby,  and 
are  now  to  be  considered  as  the  party  substantially  prevailing.  The  Court  it 
also  of  opinion,  that,  as  the  two  Executors  joined  in  this  appeal,  they  cannot  be 
separated  in  awarding  tbe  Costs. 
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tor,  on  granule,  of  Ihe  existence  of  which  they  may  have  Novum**, 
been  ignorant,  and  when  the  has  not  furnished  them  with  the       !_:  ^L 
meant  of  charging  the  said  surviving  Executor  therewith.  CarUrH  Drf 
The  soppoeed  hardship  ef  this  decision  upon  Mrs.  Lee  may 


V. 


however,  he  obviated,  in  taking  the  accounts  between  the    Cutting  j 
two  Executors  of  George  Carter,  in  pursuance  of  this  Decree,       *"*- 
avhen  each  Executor  is  to  be  charged  with  the  sums  appealing 
due  by   him,  by  the  evidence  exhibited ;  which  accounts  are 
hereby  directed  to  be  taken  accordingly  :  and,  as  to  the  inter- 
Bat  ob  this  sum,  it  follows  as  an  accessary  to  the  principal. 

As  to  the  private  account  of  the  Apj>ellant  London  Carter, 
*? itb  the  estate  of  his  Testator  George  Carter,  the  Court  is  of 
opinion  it  was  proper  to  be  adjusted  in  this  controversy,  al- 
though It  may  not  have  been  specifically  and  particularly  put 
in  issue;  and  that  an  account  thereof  ought  to  have  been  tak- 
«n.  With  respect  to  the  accounts  of  George  Carter  with  the 
•state  of  Robert  W.  Carter,  the  Court  is  of  opinion,  that,  as 
it  was  the  duty  of  London  Carter,  as  Executor  of  George  Car* 
ter,  to  collect  and  apply  debts,  due  to  that  estate  from  the  es- 
tate of  Robert  W.  Carter,  it  was  also  proper  to  adjust  those  ac- 
counts in  this  suit ;  the  said  London  Carter  being  Executor  to 
both  estates. 

The  Court  is  farther  of  opinion,  that,  as  the  sums  paid  by 
Robert  W.  Carter,  on  account  of  Cooper's  debt,  herein  after 
mentioned,  were  never  reclaimed^  by  him  in  his  life  time ; 
bvt,  as,  on  the  contrary,  he  provided  a  fund,  by  his  WiH,  for 
the  payment  of  the  balance  of  that  debt,  they  should  not  now 
he  claimed  from  the  estate  of  George  Carter,  but  be  consider- 
ed as  a  payment,  or  advancement  to  him,  and,  as  such,  ex- 
tinguish the  previous  accounts  of  George  Carter  against  his 
father,  which  are  stated  to  have  been  of  inferior  amount.  The 
last  mentioned  account  is  to  be  taken  separately,  however, 
from  the  private  account  of  London  Carter. 

The  Court  is  farther  of  opinion,  that  Cooper's  gaming  debt 
ought  not  to  be  allowed  to  the  Executors  of  Mr.  Lee  in  the 
settlement  of  his  accounts.  That  debt,  if  not  stamped  with 
fraud  and  imposition  in  its  very  origin,  carries  evidence,  on 
the  face  of  the  instrument,  by  which  it  is  supposed  to  have 
heen  guaranteed,  that  it  arose  tor  money  mm  at  gaming.  Of 
the  terms  of  that  instrument,  seme  of  the  subsequent  holders 
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November,  are  proved,  or  can  be  supposed,  to  have  been  ignorant  ;  and 
181 6-  the  transaction  it  proved  to  have  been  of  general  notoriety* 
As  to  the  Will  of  Robert  W.  Carter  in  relation  to  this  debt,  it 
was  not  made  in  favour  ol  Cooper,  or  any  of  his  assignees. 
It  added  no  new  sanction,  and  gave  no  new  character  to  this 
claim.  It  imposed  no  new  obligation  of  payment  on  George 
Cotter,  as  a  condition  of  the  devise  to  him,  which  relates  to 
it.  That  devise  was  made  in  favour  of  the  Testator  himself 
and  his  estate,  by  substituting  a  particular  fund  in  lieu  of  his 
previous  liability.  It  could  not  bind  Cooper  to  waive  his  prior 
ground  of  claim,  and  rely  on  the  substituted  fund,  it  was 
made  by  Robert  W.  Carter,  as  a  surety  for  Cooper's  debt,  and 
probably  under  an  idea  that  be  was  bound  to  pay  it  It  re- 
sults, from  these  considerations,  that  the  Executor  of  George 
Carter  ought  not  to  have  paid  this  debt ;  and,  whatever  his 
motives  may  have  been  fur  the  haste,  with  which  he  proceed- 
ed to  com(K>und  and  discharge  the  same,  tbey  cannot  vary 
in  his  favour  the  general  principles,  by  which  this  debt  stands 
reprobated  as  aforesaid. 

The  Court  approves  of  the  principles,  embraced  by  the 
sixth  instruction  of  the  Chancellor  in  the  proceedings  con- 
tained; namely,  "  that  the  money,  directed  to  be  invested  in 
"  Government  Securities,  should  be  accounted  for,  as  if  in- 
"  vested,  after  a  reasonable  time  for  that  purpose,  Arc. ;"  with 
this  exception,  that  the  Etecutors  should  not  be  charged  with 
interest  thereon  during  such  reasonable  time  ;  it  being  presumed 
that,  during  such  time,  the  Executors  would  not  use  it  for 
their  own  purposes,  but  would  keep  it  by  them  for  the  purpo- 
ses of  making  such  investments.  As  to  the  claim  of  interest 
upon  the  dividends  of  such  investments,  supposing  them 
made,  the  Court  is  of  opinion  that,  although  such  dividends 
were  intended  for  the  support  of  the  Testator's  family  ;  and 
although,  if  such  investments  bad  been  made,  the  dividends 
might  have  probably  been  received  without  difficulty,  on  ap- 
plication at  the  proper  offices ;  yet,  as  they  were  not  in  fact 
received,  no  interest  should  be  allowed  on  such  dividends. 
The  farthest  the  Court  has  gone  is  to  allow  interest  upon  rentf9 
hires  and  interest,  when  actually  received. 

The  allowance  of  such  interest,  in  this  case,  would  open  s 
wide  field,  in  relation  to  this  subject ;  and  the  principle  might 
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be  equally  relied  oo  in  all  other  cases ,  in  which  it  might  be  Novimbir, 
presumed  that  the  interest,  though  not  in  fact  received,  might        1816# 


'  been  obtained  on  application.    At  to  what  was  said  of  its  cartel  Exe* 
t*ing  unknown  to  the  Executors  what  was  the  amount  of  the       cut0™    * 
debts  of  Qeerge  Carter ;  and  that,   therefore,  they  could  not    Cutting  and 
safely  make  the  investments  at  an  early  period  of  their  Exe-       w™* 
tutorship,  the  Court  remarks;  1st,  that  those  debts,  though 
Pfrhaps  large,  were  probably  not  numerous ;  and,  2dly,  and 
chiefly,  that  if  such  investments  bad  been  made  by  the  Exe- 
cutors in  their  own  names,  as  such,  (as  they  ought)  the  stock 
could  at  any  time  have  been  converted  into  money,  and  appli- 
ed to  the  payment  of  the  debts  of  their  Testator. 

With  respect  to  Beatfs  bond,  and  all  the  other  items  of  the 
private  accounts  of  London  Carter,  and  of  the  estate  of  Robert 
W.  Carter*  with  that  of  George  Carter,  other  than  those  relat- 
ing to  the  sums  paid  to  Cooper  as  aforesaid,  the  Court  passes 
no  opinion  upon  them,  as  those  accounts  remain  to  be  taken 
by  a  Commissioner. 

As  to  the  Commissions  charged  in  this  case,  the  Court  is  of 
opinion  that,  although,  under  peculiar  circumstances,  an  al- 
lowance may  be  made  to  Executors,  in  addition  to  the  Cora* 
missions  given  to  Attornies  for  the  collections  of  debts  confi- 
ded to  them,  such  additional  Commissions  ought  not,  in  gene* 
raj,  to  be  given,  where  the  debtors  reside  in,  or  near  the 
neighbourhood  of  the  Executors,  who,  consequently,  might 
easily  collect  the  monies  themselves. 

Therefore  it  is  decreed  and  ordered,  that  so  much  of  the 
Decree  of  the  said  Court  of  Chancery,  as  conflicts  with  the 
principles  now  stated,  be  reversed  and  annulled  ?  and  that  the^ 
residue  thereof  be  affirmed  ;  and  also  that  the  Appellants  out 
of  the  estates  of  their  Testators  in  their  bands  to  be  adminis- 
tered, if  so  much  thereof  they  have,  but  if  not,  then  out  of 
their  own  estates,  pay  to  the  Appellees,  being  the  parties  sub- 
stantially prevailing,  their  costs  by  them  about  their  defence 
in  this  behalf  expended.  And  it  is  ordered  that  the  cause  be 
remanded  to  the  Court  of  Chancery,  to  be  there  finally  pro- 
ceeded in,  pursuant  to  the  principles  of  this  Decree. 

vol.  r.  31 
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T&Sftii™'  Warners  against  Mason  and  Wife. 

I.  k  T«totor     William  Warner  the  elder,  late  of  the  County  of  Acco- 
cave  to  hit  too  ___ 

W.  a  tract  of  mack,  made  hit  last  Will,  dated  Jane  20th,  1803,  and  devised 

*^«w5d^t0  hia80n  William  Warner  a  tract  of  land,  by  the  following 

*od  then  to  hit  wordi :  "  I  give  to  my  son  William  Warner  my  sea  side  plan- 

begouen&Vhis"  tation  adjoining  the  lands  of  Thomas  Evans,  Esq.  during  Ms 

to£*at  to'tfi£"  ,u,tMraZ  fye>  and  **•  t0  his  heirs  !awfu,,y  begotten  of  his 
tf  his  death,  or"  body,  that  is,  born  at  the  time  of  his  death*  or  nine  Calendar 
«MifeCtfoi^"  h*****  thereafter;  and,  for  want  of  such  heirs,  then  to  my 
ur  ;  sod,  (or  «  ton  Isaac's  two  sons  Jacob  and  George  ;  one  of  them  to  set  a 
heir*  then  to  hit44  price  on  the  whole  of  it,  and  give  or  receive  one  half  of  that 
J00  JjJ^  £j "  *um  from  tne  olher:  I  a,BO  Pve  t0  my  80n  William  all  the 
Owrgt;  one  of  "  timber  and  scantling  which  he  has  got  or  sawed  for  the  par- 
price  oo^tbe"  P°*e  of  building  a  bouse  on  the  plantation  I  have  given 
whole  of  it,  and  *t  him." 

one  half  of  that     The  Testator  died,  and  William  Warner  the  son  entered, 
other  "°m  This an<* ***** teize<J'  without  having  had  any  issue,  and  having  de- 
wm  a  good  iimi-  vised  the  land  to  his  sister,  who  became  the  wife  of  Charles 
tattoo,  by  way  -- 
of  contingent  re-  JXtOSOn. 

*k^5*G* J*  *aco**  and  ^eorSe%  tne  *0118  of  *,aac  Warner,  brought  an 
Ejectment  against  Mason  and  wife,  in  the  County  Court  of  Ac- 
comack, to  recover  the  said  sea  side  plantation ;  on  the  trial  of 
which  action,  a  case  was  agreed  by  the  counsel  on  both  sides, 
stating  the  facts  aforesaid. 

On  this  case,  the  County  Court  gave  Judgment  for  the  plain- 
tiffs. The  Superior  Court  of  Law  reversed  that  decision ;  and 
the  plaintiffs  appealed  to  this  Court. 

Nicholas  for  the  Appellants.  The  question  is  whether  the 
limitation  over  to  Jacob  and  George  was  good,  or  not. 

I  contend  that  William  Warner,  the  first  devisee,  took  only 
an  estate  for  life.  It  is  an  express  estate  for  life  in  terms,  and 
then  to  his  heirs  lawfully  begotten.  I  do  not  say  that  an  ex- 
press devise  for  life  will  in  all  cases  prevent  the  rule  in  Shelhfs 
(a)\Co.Rep.&.case(a)  from  prevailing:  the  general  rule  is,  that  the  first  devi- 
see will  take  an  estate  in  tail,  which  by  the  Act  of  Assembly 
becomes  a  fee  simple ;  yet  all  the  Judges  agree  that  this  rule  ia 
against  the  Testator's  intention.    I  admit  that  the  rules  of  law 
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are  not,  io  every  case,  to  be  controlled  by  the  intention  of  the  Nomina, 
Testator;  but,  where  any  expressions  are  found  in  the  Will,       18]6, 
•hewing  the  devise  to  the  second  devisee  to  be  to  him,  as  a      waraen 
purchaser*  the  Court  will  lay  hold  of  those  expressions  in  sup-  v- 

port  of  the  intention,  (a)    Shelhfs  case  only  shews,  that  where        wife. 
the  limitation  over  is  to  the  heirs  of  the  body,  generally*  it  vests  (a)C<»u'$  An* 
an  estate  of  inheritance  in  the  first  devisee;  that  the  wordjf^£j^ 
heirs,  in  that  case,  is  a  word  of  limitation,  not  of  purchase.  (*'*  AH)  76; 

2  Bl  C*m  241 

But  neither  that  case,  nor  any  other,  was  ever  intended  to 
control  the  intention,  obviously  expressed,  that  the  second  de- 
visee should  take  by  purchase,  and  not  by  descent.  Here  the 
words  "  heirs  lawfully  begotten"  were  plainly  intended,  not  as 
words  of  limitation,  but  as  designatio  persons  ;  which  is  evi- 
dent from  the  Testator's  describing  those  heirs,  as  persons 
"  horn  at  the  time  of  his  death,  or  nine  Calendar  months  there- 
"  efter." 

The  word  "  heirs"  in  this  case,  is  therefore  a  word  of  pur- 
chase,  and  not  of  lmitation.(b)    And  that  limitation  is  not  (J)  Bwi/Wrfv. 

.  a  Pnpkam,    1   P. 

too  remote.  Wms  ^.  Burm 

ehett    v.    ZJtir- 
iont,    2    Vent 

Wickham  contra*    A  person,  not  conversant  with  rules  of 311 ;  Bremr  * 
law,  would  suppose  that  this  case  ought  to   be  determined  ^Sf^^Slr- 
against  me.    The  intention  of  the  Testator  certainly  was  to xmbotham     ▼. 
give  an  estate  for  life  to  William ;  but  he  intended  also  to  give  313.    ' 
something  to  William's  heirs ;  and  they  can  take  such  estate 
only,  as  the  law  permits.    His  general  intention  must  there- 
fore control  his  particular  intention. 

I   contend  that  William  Warner  took  an  estate  taiL    His 
children  (should  he  have  any)  could  not  claim  by  way  of  Ex- 
ecutory devise,  but  by  way  of  contingent  remainder :  (c)  ufor(c)  2  BL  Cam. 
"  where  a  contingency  is  limited  to  depend  on  an  estate  of1 
"  freehold,  which  is  capable  of  supporting  a  remainder,  it  shall 
"  never  be  construed  to  be  an  Executory  devise,  but  a  contin- 
*•  gent  remainder  only,  and  not  otherwise."^)    If  therefore  the  (4)  2  Sounder* f 
contingency  was  too  remote  to  permit  the  remainder  to  take  388-  Purtfoy  r. 
effect,  the  children  of  William  Warner  could  only  take  by  con- 3  Term   Rep. 
struing  the  devise  to  him  as  an  estate  tail.  Jfomn.0"  T" 

All  the  subsequent  cases  either  conform,  or  profess  to  con- 
form to  the  rule  in  Shelhfs  case,  according  to  which  the  heirs 
of  William  Warner  could  not  take  by  purchase,  but  by  descent; 
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NorfeMfeKfc,  and  this  if  considered  a  principle  of  la*  never  to  be  departed 

18ie-       from.(a)    This  rule  is  not  at  all  founded  on  the  Statute  de 

Warnen     dcms,  but  aPP,lef  to  states  in  fee  as  well  as  tail ;  to  Wills  as 

▼.         well  as  Deeds.    In  the  case  before  os,  the  devise  to  Wittimm 

wwe.       Warner  is  not  merely  an  implied,  but  an  express  estate  tail;  far 

(a)  5  Bac.  731  /the  intention  of  the  Testator  most  be  consistent  with  the  rolei 

T?adt,   48o!    of  ,aW>  aDd  he  cannot  create  ncw  mode*  of  descent. (6)    If  the 

Biaekskm't  At-  heirs  take  by  descent,  the  ancestor  must  hare  an  estate  of  in- 

fin*£  £to*e;heritance;  as  is  also  stated  in  the  case  of  Jones  v.  Mergence) 

Itid.  m.  Har-fa  which  the  rule  j,  ]aid  down  b-  i^  Thuelow  with  great 

grave  *  oipti  op.  w 

Robinxm  v.  /fr-  accuracy  and  clearness. 

asTV  <>££     Suppose  SPittum  Warner  had  died,  leaving  a  grandson  liv- 

#9-  ing ;  would  he  not  have  taken  ?  Yet  he  could  not,  according 

CouUon,  2  Or! to  the  argument  of  Mr.  Nicholas:  for  he  reads  this  Will  as  if 

(Vm  Bro  Ch.  ^e  W0IX* U8e<*  *n  **  were  "  #im*"  instead  of  "  heirs  f  excluding 

outs  319.        all  grandsons;  which  could  not  have  been  the  intention  of  the 

Testator.    The  law  term " heirs"  used  bj  himself,  ioclndes 

grandsons,    and  ought   always   to  be  construed  as  meaning 

44  heirs,"  unless  a  contrary  meaning  be  necessary. 

tylMnr.  Da-     I  admit  there  are  exceptions  to  the  rule  in  Shelly' s  case^a*) 

^*  L^Jj^;  as  where  the  limitation  is  to  u  sons"  or  "  children  /'(*)  or  where 

Laming  2  Burr,  words  of  limitation  are  superadded  to  the  word  "  heir,"  in  the 

(e)  e    Cndn.  singular  number.(/)    So  if  the  devise  be  to  A*  for  life,  remain- 

m  nu  353  dcr  t0  *"8  heire  "  ^  ^**,Wr"  *hi*  CODfinei  •* t0  *he  children 

now  living,  and  excludes  the  rule  in  Shelly's  case :  but  wher-, 

ever  "  all  his  heirs"  are  to  take  at  the  time  of  hb  death,  there 

the  rule  applies. 

but  if  William  Warner  took  an  estate  for  life  only,  the  de- 

(f)2>MY.C«ap.T>8e  over  by  way  of  contingent  remainder  is  too  remote.fc ) 

f'crJ^m  -The  caie  *  S^*lor  v'  a^*ow«  2  ^^  263>  WM  **  P11**  * 
Httt  v.  Burrxm,  case  of  intention,  as  ever  came  before  a  Court ;  yet  there  It  was 

TaU*£  7^L(  decided  that  the  limitation  was  too  remote  ;  for  there  is  no 
A^3Mji5-such   thing,  as  an  Executory  devise  taking  effect  alter  an 
tlTmvlM.  go!  estate  tail :  the  Court  considering  the  estate  of  the  first  devisee 
to  be  an  estate  tail,  it  was  therefore  turned  into  a  pqre  and  ab- 
solute fee  by  virtue  of  the  Act  of  Assembly  j  according  to 
Carter  v.  Tyler,  1  Call.  187. 

In  Smith  and  Wife  v.  Chapman,  1  if.  and  If .  240,  the  dis- 
tinction taken  was  that  the  devise  over  was  to"cftftMtai."  In 
Bremer  v.  Opie,  1  Otff  212,  the  word  '<*"  being  considered 
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by  the  Court  equivalent  to  "  and?  both  the  cootfbgencct  Jf*tftii*tft» 

were  confined  to  the  period  of  the  life  of  the  first  devisee :  k  i?1?! 

that  case  has  therefore  no  bearing  on  Ibis :  Higgenbdkam  v. 

Butter  was  a  case  of  persmai  estate ;  in  which,  too,  the  word 

«  children*  was  greatly  relied  upon.    BamfieU  v.  Pepham,  1    ""wisT 

P.  Wms.  54,  has  always  been  considered  of  doubtful  authority. 

Voxels  new  edition  shews  this.    In  Reg  v.  Ctanuff,  2  Wash. 

24,  it  is  denied  to  be  law,  and  said  to  have  been  overruled  by 

Elaekbem  v.  Bdgky,  1    P.  Wms.  005.    Independent  of  atl 

this,  the  devise  was  to  Popham  for  life,  remainder  to  his  a/nf 

son?  and  so  to  every  other  son  in  tail  male. 

Nicholas  m  reply.  Most  of  the  cases  cited  by  Mr.  Wide- 
ham  are  not  important  in  this  case,  because  they  relate  to  die* 
Unctions  between  Executory  devises,  and  contingent  remaia- 
ders ;  and  whether  my  clients  take  by  one  or  the  other,  they 
me  equally  entitled  to  recover:  for,  admitting  they  cannot  take 
by  Executory  devise,  yet  if  the  first  devisee  took  an  estate  for 
Hfe,  and  the  contingency  be  not  too  remote,  the  limitation  over 
to  them  is  good,  as  a  contingent  remainder.  I  deny  that  Shd- 
fifs  case  applies  to  this.  Mr.  Wickham  has  shewn  that  there 
•re  many  exceptions  to  the  rule  in  that  case.  This  narrow* 
the  ground  of  inquiry  to  the  question,  does  this  case  present 
one  of  those  exceptions  ? 

Almost  all  the  exceptions  to  Shetfys  case  turn  on  the  interUien 
of  the  Testator.(a)  I  admit  that  an  express  devise  for  life  is  ,d*  6  Cruii€, 
not  of  itself  sufficient,  but  it  may  be  resorted  to  as  evidence  of  344. 
the  intention,  in  aid  of  other  words.  There  is  no  rale  of  con- 
struction of  Wills  which  ties  down  the  Testator  to  particular 
*  words.  Any  that  are  equipollent,  or  used  as  synonymous, 
with  "  sans?  or  "  children?  will  have  the  same  effect  The 
word  "  heirs"  is  not  used  in  this  Will  in  the  technical,  but  in 
the  popular  sense ;  being  evidently  intended  to  mean  "  chil- 
dren? and  not  grandchildren,  or  any  more  remote  heirs,  or 
issue. 

A  similar  argument  to  that  of  Mr.  Wickham  in  relation  to 
grandchildren,  was  used  in  SmUh  and  Wife  v.  Chapman,  and 
overruled.    That  ease  is  a  very  strong  authority  in  my  favour. 

In  Doe  v.  Laming,  2  burr.  1100,(6)  it  is  said  by  Lordm  a   Crvm. 
Mahbfihud,  that  "m  there  was  no  rale  of  law  that  prevented**7* 
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Notbmbkb,  «  heirs  taking  as  purchasers,  where  the  intention  of  the  Testa- 
^^^^  "  tor  required  it,  so  be  was  of  opinion  that  the  words  "  heirs  of 

Warners  "  the  body"  were  words  of  purchase" in  that  case. 
Mason  tod  ^he  rea80nin8  *n  J«w*  ▼•  Morgan,  1  Bro.  CJk.  out*,  219, 
Wife.  Is  supposed  to  militate  against  the  pretentions  of  my  clients; 
but  the  words  used  in  the  devise  over  in  that  case  were  clear- 
ly words  of  inheritance,  not  of  purchase.  In  Lord  Thuelow's 
argument  there  is  a  strong  implication  that  the  word  "heirs" 
may  in  some  cases  be  considered  not  words  of  limitation. 

Even  where  there  is  no  express  estate  for  life  ;  but  words  of 

explanation  are  added  to  the  word  "heirs?  shewing  that  the 

Testator  meant  to  use  it  only  as  a  description  of  the  person* 

or  persons,  to  whom  he  intended  to  give  the  estate  after  the 

death  of  the  first  devisee ;  the  word  "  heirs"  will  operate  as  a 

word  of  purchase,  and  the  first  devisee  will  take  an  estate  for 

(c)    6  Crwc  life^a)    These  cases  shew  that  the  particular  words  **  sons? 

Dana,  2  lL  w  "  Children?  are  not  necessary  to  be  nsed;  but  any  words 

R*m-    1*61  /sufficient  to  explain  the  intention  will  answer  the  purpose. 

*'  ^**nt'     The  cases  of  Doe  v.  Cooper,  Hill  v.  Burrow,  Tate  v.  TaJOy, 

Eldridge  v.  Fisher,  and  Sydnor  v.  Sydnors,  are  none  of  them 

like  this,  in  which  the  limitation  over  was  to  take  effect  upon 

a  contingency  happening  within  tune  months  after  the  death  of 

the  first  devisee;  but  were  all  cases  of  limitations  depending 

upon  indefinite  failures  of  issue. 

Wednesday,  November  20th,  1816,  Judge  Roane  pronounced 
the  Court's  opinion,  that  the  Judgment  of  the  Superior  Court 
of  Law  be  reversed,  and  that  of  the  County  Court  affirmed. 


D!^»lgJ£nr-  Green  against  Bailey. 

1.  In  Debt  on     THIS  was  an  action  of  Debt  on  a  Bond,  brought  by  the 
S^SuSltopa^  Appellee  against  the  Appellant    The  declaration  was  in  the 

form  an  Award 
to  be   made  by 

certain  Arbitrators ;  the  condition  being  made  a  part  of  the  Record  by  Oytr,  and  the  defend- 
ant baring  pleaded  "  Conditions  performed  :"  the  plaintiff  may  set  forth  the  Award,  and  aver 
a  breach  of  the  condition,  by  a  special  Replication,  not  baring  done  so  in  his  Declaration  :  bat 
if  be  neglect  to  do  this,  and  reply  generally,  judgment  ought  to  be  arrested,  alter  a  verdict  in  hit 
favour. 

2.  In  such  case,  the  proceedings,  subsequent  to  the  pita,  should  be  set  aside,  and  a  Repleader 
awarded. 
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usual  form  on  a  plain  bond,  saying  nothing  of  any  condition.  Noyembul, 
The  defendan  t  prayed  oyer  of  the  Condition  of  the  Bond ;  (from  1816' 
which  it  appeared  to  be  a  Bond,  for  submitting  to  the  Award 
of  certain  Arbitrators,  mutually  chosen,  all  controversies  be* 
tween  the  parties ;)  and  pleaded  Conditions  performed.  The 
plaintiffs  replied  generally  ;  and  in  the  transcript  of  the  Re- 
cord these  words  were  added, M  and  general  rejoinder  and  is- 
"  sue  :"  A  Jury  were  empannelled,  who  found  for  the  plaintiff, 
and  assessed  his  damages  to  the  sum  of  $400,84  cents,  the 
principal  sum  due;  to  bear  interest  froih  the  13th  of  October, 
1803, 'till  paid  ;  and  judgment  was  entered  accordingly ;  to 
-which  a  Writ  of  Supersedeas  was  awarded  by  a  Judge  of  this 
Court. 

Williams  far  the  plaintiff  in  error.  The  plea  being  Condi- 
tions performed,  the  plaintiff  ought  to  have  set  forth  the  Award 
by  Replication.  In  fact  no  issue  was  joined  in  the  cause ;  ac- 
cording to  the  cases  of  Stevens  v.  Taliaferro,  1  Wash.  153 ;  Kerr 
▼.  Dixon,  2  Call  379 ;  Taylor  v.  Huston,  2  U.  &  M.  1 61  ;  and 
Hite's  heirs  v.  Wilson  and  Dutdap,  Ibid  268. 

It  appears,  too.  from  a  copy  of  the  Award,  inserted  in  the 
transcript  of  the  Record,  that  it  was  made  three  or  four  months 
after  the  suit  was  brought. 

Wickham  contra.  Nothing  is  spread  upon  the  Record  but 
the  Bond  :  the  date  of  the  Award  b  therefore  of  no  conse- 
quence. 

I  contend  that  this  is  only  an  informal  issue,  cured  by  the 
Act  of  Jeofails.  The  plaintiff  never  could  have  got  a  verdict 
without  proving  that  an  Award  was  made.  The  plea  of  "  Con- 
"  ditums  performed"  admitted  the  Award.  Kerr  v.  Dixon  was 
a  case  of  a  defective  plea.  Io  Taylor  v.  Huston,  the  words 
"  Usual  Plea"  were  alone  put  in. 

In  many  cases  this  Court  has  affirmed  Judgments  where  the 
plea  was  the  word  "  payment,"  and  "plaintiffs  replied  generally." 
So  "  nil  debet  and  issue" 

Williams  in  reply.  It  is  laid  down  in  Levin*,  that  the  Award 
must  be  set  forth.  Io  Debt  on  a  Bond  with  collateral  Condition, 
the  plaintiff  must  assign  a  specific  breach.     In  Covenant,  it  is 
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jrpvciwutf  otherwise ;  a  general  breach,  in  the  terms  of  the  agreansant, 

JJJJ:       being  sufficient    The  general  Replication  here  did  not  state 

Greta      to  what  particular  the  defendant  had  not  performed  the  coodi- 


*ikr. 


Hon. 

Wickhfim.  By  demanding  Oyer,  the  Condition  of  the  Bond 
Is  as  much  spread  upon  the  Record,  as  if  it  were  set  forth  in  the 
Replication.  Oyer  incorporates  the  Condition  with  the  plead- 
ings. 

Wilfyms.    It  does  not  prove  that  an  Award  was  made. 

November  27ft,  1816,  the  Judges  pronounced  their  opinions. 

Judge  Coalter.  This  is  an  action  of  Debt  on  a  Bond  con- 
ditioned to  abide  by  an  Award,  &c.  The  Declaration  is  in 
Debt  on  the  penalty  of  the  Bond :  the  defendant  takes  Oyer 
of  the  Bond  and  Condition,  and  pleads  Conditions  performed ; 
Cp  which  the  plaintiff  replies  generally,  and  there  is  a  general 
rejoinder  and  issue,  and  verdict  and  judgment  for  the  plaintiflL 

The  first  question  which  arises  is,  whether  the  pleadings 
end  issue  in  this  case  are  merely  informal,  and  so  aided  by  the 
statute  of  Jeofails ;  or  whether  there  is  such  substantial  de- 
fect, tha£judgment  cannot  be  given  for  the  plaintiff  on  the 
verdict 

I  at  first  doubted  whether,  as  the  plea  in  this  case  amounted, 
though  informally,  to  an  admission  that  an  Award  was  made, 
and  put  the  defence  on  the  performance,  it  was  a  fatal  error  in 
the  plaintiff,  not  aided  by  the  statute,  to  omit,  in  his  Replica- 
tion, to  set  out  the  Award  and  assign  a  breach  ;  but  1  find  it 
clear,  on  an  examination  of  the  authorities,  that,  where  the 
plea  is  no  Award,  not  only  the  Award  itself  must  be  set  out,  that 
the  Court  may  see  that  it  is  a  legal  Award,  but  the  breach  i 


(a)  i  Sound,  be  assigned  ;(fl)  for,  as  an  Award  may  be  bad  in  part  and  good 
J^J*^l38'in  part,  the  Court  is  to  judge  whether  the  breach  is  assigned  of 
233.  *  a  part  that  is  good ;  and,  for  this  reason,  there  is  more  strictness 
required,  as  to  assigning  a  breach,  in  cases  of  this  kind,  than  in 
suits  upon  ordinary  Bonds ;  and  therefore  such  defect  is  not 
cured  by  verdict.  And  even  where  the  defendant  set  out  that 
part  of  the  Award  which  be  was  to  neifornvand  pleaded  per- 
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formaace  thereof,  which  the  plaintiff  denied  and  tendered  an  November, 

issue,  without  setting  out  what  he  was  to  perform,  so  as  to  shew  v  ^^ 

the  Award  was  mutual,  and  afterwards  demurred  to  the  defend- 

ant's  Rejoinder,  the  Replication  was  considered  as  had ;  but  the 

Court  would  not  give  judgment  for  the  defendant,  although  it 

was  on  Demurrer  ;  thinking  the  plaintiff  had  been  tricked  by 

the  pleadings,  and  therefore  suffered  him  to  discontinue,  (a)    1 00  Pealer. 

think,  therefore,  this  case  is  not  aided  by  the  statute.  Saund. 328,327. 

The  next  question  is,  whether  there  ought  to  be  a  Repleader, 
or  Judgment  for  the  defendant. 

1  think  there  cannot  be  judgment  for  the  defendant,  unless 
upon  the  ground  that  the  Declaration  contains  no  cause  of  ac- 
tion, and,  consequently,  that  the  judgment  must  be  arrested ;  (in 
which  case,  the  plaintiff  must  bring  his  suit  again,  and  declare 
properly  ;)  or  because,  notwithstanding  the  verdict  in  his  favour, 
it  sufficiently  appears,  on  the  merits,  that  the  plaintiff  cannot 
better  his  case,  and  therefore  a  Repleader  would  not  avail  him* 

As  to  the  first,  there  is  no  doubt  but  the  Declaration  is  good ; 
and  although  the  Oyer  makes  the  Condition  of  the  Bond,  as  it 
were,  part  of  the  Declaration,  yet  it  is  not  to  all  purposes  as 
much  so  as  if  it  had  been  set  out  in  the  Declaration  by  the 
plaintiff  himself :  for  if  he  bad  set  it  out,  and  had  failed  to  set 
out  the  Award  and  assign  a  breach,  the  defendant  might  have 
demurred  to  the  Declaration  ;  but,  here,  the  defendant,  on  tak- 
ing Oyer,  could  not  demur ;  he  could  only  demur  to  the  Repli- 
cation, and  rely  on  the  defects  in  it  above  notieed.  He  unites, 
however,  in  the  issue,  and  a  verdict  is  found  against  him. 

The  rule  as  to  Repleaders  is  that,  where  the  issue  is  imma- 
terial, the  Court  will  award  a  Repleader,  if  it  will  be  the  means 
of  effecting  substantial  justice  between  the  parties,  but  not 
otherwise  ;  (b)  and  then  tbey  must  begin  again  at  the  first  fault  ^  \  CJUty,633; 
which  occasioned  the  immaterial  issue.  If  the  Declaration  is  2 .Sound.  319. 
insufficient,  and  the  Bar  and  Replication  are  also  bad,  they 
must  begin  de  novo  ;  but  if  the  Bar  be  good,  and  the  Replica- 
tion ill,  at  the  Replication :  but  a  Repleader  will  not  be  award- 
ed before  trial,  as  the  defect  may  be  cured  by  the  verdict.  I 
cannot  find  any  authority,  nor  can  I  discover  any  reason  for  a 
difference  in  this  case  from  all  other  cases  where  the  plea  pre- 
sents a  bar  which  the  plaintiff  in  his  Replication,  fails  to  remove 
and  thereby  to  support  his  Declaration.    Why  remit  the  plain* 

vol.  r.  32 


250  Supreme  Court  of  Appeals* 

November,  tiff  to  Mi  new  action,  when  be  may  lawfully  file  the  saase  De- 
10  claration  again,  and  support  bis  case  by  replying  the  Award, 

and  assigning  a  breach  ;  into  which  error  he  may  have  been 
duped  by  the  informal  plea  of  performance  by  the  defendant  f 
It  is  true,  if  the  plaintiff  has  shewn,  or  if  that  has  appeared 


by  a  verdict  for  the  defendant,  that  be  cannot  make  bis  1 
better,  then  a  Repleader,  as  it  could  not  conduce  to  substantial 
justice,  would  not  be  granted. 

On  this  point  the  rule  is  that,  where  the  party,  for  instance 
the  defendant,  confesses  and  avoids  by  such  matter,  aa  can 
never  be  made  good  by  any  manner  of  pleading ;  then  judgment 
shall  be  given  against  him,  as  upon  his  own  confession,  with* 

(c)  3  Sift.  121.  out  any  regard  to  the  issue  ;  (a)  but  otherwise,  where  be  avoids 
by  such  matter,  as  would  have  been  sufficient,  if  it  had  been 
well  pleaded.  And  the  distinction  between  a  Repleader  and 
a  Judgment  non  obstante  veredicto,  is  this,  that  where  the  plea 
contains  a  defective  title,  or  ground  of  defence,  by  which  it  is 
apparent  to  the  Court,  upon  the  defendant's  own  shewing,  that, 
in  any  way  of  putting  it,  he  can  have  no  merits,  and  the  issue 
joined  thereon  be  found  for  him,  then,  as  awarding  a  Repleader 
could  not  mend  the  case,  the  Court  will  at  once  for  the  sake  ef 
the  plaintiff,  give  judgment  for  him  ;  hut  where  the  defect  is  ia 
the  manner  of  stating  the  defence,  and  the  issue  joined  thereon 
is  immaterial,  so  I  hat  the  Court  know  not  for  whom  to  give 
judgment,  there,/or  their  own  sake,  they  will  award  a  Repleader: 
a  judgment,  therefore,  non  obstante  veredicto,  is  always  upon 
the  merits,  and  never  granted  but  in  a  very  clear  case  ;  a  Re- 

(b)  1  Ca»tty,633.  pleader  is  upon  the  form  and  manner  of  pleading,  (b) 

This  case,  therefore,  standing  on  a  verdict  for  the  plaintiff, 
and  not  on  a  Demurrer ;  and  this  verdict  being  found  on  an  is- 
sue, joined  upon  a  good  Declaration ;  although  the  Replication 
has  not  supported  that  Declaration  by  clearly  and  sufficiently 
shewing  a  good  cause  of  action  ;  notwithstanding  the  matter 
set  out  in  the  plea  ;  yet,  as  it  does  not  shew,  that  the  plaintiff 
has  no  cwseof  action,  I  roust  consider  it,  as  resting  upon  the 
form  and  manner  of  pleading  ;  and,  not  being  able  to  give 
judgment  for  either  party  ;  not  for  the  defendant,  because 
there  is  a  verdict  against  him  on  the  issue  tendered  by  him- 
self; nor  for  the  plaintiff,  because  his  Replication  is  insufficient, 
I  most  award  a  Repleader. 
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Judge  Brooke.  After  Oyer  of  the  Condition  of  the  Bond  Notbmbie, 
had  made  it  a  part  of  the  Declaration,  the  plaintiff  ought  by  1816, 
Iris  Replication  to  have  alleged  a  breach  to  sustain  his  Decla- 
ration. Haying  foiled  to  do  so,  by  replying  generally  to  the 
Plea  of  Conditions  performed,  he  is  in  no  better  situation  than  if 
he  had  recited  the  condition  of  the  Bond  in  the  Declaration, 
and  omitted  to  aver  a  breach.  It  is  true,  the  defendant  could 
nor  succeed  upon  a  Demurrer,  after  Oyer  and  before  Plea ;  be- 
cause, until  the  plaintiff  had  the  opportunity  to  reply,  be  was 
well  in  Court  It  would  be  an  extraordinary  case  if  the  plain- 
tiff could  have  Judgment  on  a  Bond,  conditioned  to  perform 
the  Award  of  Arbitrators,  without  any  allegation,  that  there 
was  an  Award,  or  failure  to  perform  it,  in  any  part  of  the 
pleadings.  I  am  therefore  of  opinion,  the  Judgment  must  be 
arrested. 

On  the  2nd  question,  which  has  occurred  to  the  Court,  to 
wit,  whether  a  Repleader  can  be  awarded,  I  am  of  opinion 
that  this  ease  does  not  come  within  the  Rule  laid  down  in 
StnUh  v.  Walkers  ex'ors.y  and  other  cases  of  the  same  import 
in  this  Court.  In  that  case  the  Court  refused  to  award  a  Re- 
pleader, because  the  plaintiff  had  not  shewed  a  good  action  in 
his  Declaration,  and  there  was  no  good  foundation  to  erect  uew 
pleadings  on :  but  in  this  case,  the  Declaration  was  good  un- 
til the  Oyer  of  the  defendant  made  the  Condition  of  the  Bond 
a  part  of  it ;  and,  as  before  remarked,  he  could  not  have  de- 
murred to  it.  The  fault  then  is  in  the  plaintiff's  Replication, 
and  not  in  the  Declaration ;  so  that  here  is  a  good  foundation 
to  erect  new  pleadings. 

On  this  ground,  I  am  of  opinion  that  a  Repleader  ought  to 
be  awarded. 

Judge  Roane.  I  am  not  entirely  satisfied  that  a  Replead* 
er  ought'  to  be  awarded  in  this  ease  ;  because  it  does  not  ap- 
pear from  the  Declaration,  (as  amended  by  the  Oyer)  or  from 
the  Replication,  that  any  Award  exists,  or  has  been  broken. 
It  is  not  known  to  the  Court,  that  the  Appellee  has  any  cause 
of  action :  and,  therefore,  1  am  not  certain  that  we  ought,  by 
awarding  a  Repleader,  to  detain  the  Appellant  in  Court.  On 
this  point  I  have  not  formed  a  wnckmve  opinion :   but,  as  the 
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other  Judges  are  clear  that  a  Repleader  should  be  awarded, 
one  is  to  be  awarded  accordingly. 

Judgment  reversed ;  the  pleadings,  and  other  proceedings, 
subsequent  to  the  Plea,  set  aside ;  and  a  Repleader  awarded. 


27th  i8i£v#         Chalmers,  Jones  &  Co.  against  M'Murdo. 

exhibited  by?hi  THE  Appellee  exhibited  his  Bill  on  the  29th  May  181 1,  in 
bolder  of  a  Pro-  the  Supreme  Court  of  Chancery  for  the  Richmond  District. 
•gaiosf  the°raa-  against  the  Appellants,  with  Chepmel,  La  Strre  &  Co.  John 
^o^r,*!1 t%ht  BeU*  mrvivini  partner  of  John  and  William  Betty  and  Camay 
•void  circuity  and  Fortescue  Whittle,  defendants  ;  setting  forth,  that  the  de- 

^?ttc4PEquitjrfendant8'  Conway  and  f°rUm*  Whittle,  in  payment  of  a  Debt 
may  fix  the  debt  due  to  the  plaintiff,  endorsed  to  him  two  notes  negotiable  at 
first  mpoosibie!  the  Office  of  Discount  and  Deposit  of  the  Bank  of  Virginia 
cfode8^1^  at  I>eler8burS>  one  for  $1500,  the  other  for  $1063,55,  execut- 
ed 108.  sect  3.  ed  by  the  defendants  Chepmel,  Im  Serre  &  Co.,  and  endorsed 
p.  135. 136.  by  John  md  Wnnam  Ben%  and  Chalmers,  J^  &  Co.  ;  that, 
2.  The  first"  on  receipt  of  them,  without  notice  of  any  equitable  circum- 
Note  in  point  "  stances  which  any  of  the  said  parties,  except  the  said  John 

of  lloorie!  am"  and  WiUiam  BeU>  m'gnt  have  »ga«n»t  ™y  others,"  the  plain- 
responsible.  tiff  applied  for  payment,  first  at  the  Counting  House  of  Ckep- 
3.Uthe  payee  of™^  ^  ^€rre  &  C°*>  (tne  make"  of  the  Notes,)  but  found  that 
a  note  write  his  they  bad  failed  and  left  the  country ;  nest  to  John  and  William 
of  a  person  who  Bell,  hut  they  replied  that  Chalmers,  Jones  &  Co.,  exclusively, 

StoSt^t'refu^011^  io  pav  tne  ,aW  Note8»  because  they  averred  that  the 
•ed  to  do  so  ex-  game  were  executed  by  Chepmel,  La  Serre  &  Co.  as  a  payment 
ground1*©?  the  ^rom  *nem  *°  ^on^ay  and  Fortescue  Whittle,  to  whom  they  were 
responsibility  of  jodebted,  and  that,  immediately  after  being  so  executed,  they 
first  endorser;  were  endorsed  by  Chalmers,  Jones  &  Co.,  and,  with  the  en- 

askethTiSelf  doreement  of  lhe  ,at,er  OB  tnem'  (and  tne  »aW  Jonn  ***  Wm' 
responsible,  as   Bell  had  previously,  on  behalf  of  the  said  Whittles,  insisted  on 

oT  cortrid,0'  *  good  endorser,)  they  were  delivered  to  the  said  John  andWm. 

though  second 
io  point  of  Hme. 

<•  An  Agent  endorsing  a  Note  for  the  benefit  of  his  principal,  who  assures  him  that  he  shall 
not  be  held  responsible,  ought  not  to  be  compelled  to  pay  the  money  at  the  suit  of  a  person,  to 
whom  the  Note  is  endorsed,  with  notice  of  such  equity  ;  but  the  Decree  should  be  against  the  prin- 
cipal. And,  it  seems,  if  the  endorsee  had  no  such  notice,  yet,  if  the  principal  be  fofeoif,  the 
Decree  ought  still  to  be  against  him  in  the  first  place. 
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Bell,  who,  having  long  acted  at  the  friends  of  the  said  Conway  Notbmbie, 
and  Fortescue  Whittle  in  Petersburg,  and  having  the  highest  y^^^-^ 
opinion  of  their  credit  and  punctuality,  as  well  as  of  their  bo-  cbalmai,  Jooei 
nor,  did  not  except  to  the  circumstance  of  tbe  said  Notes  be-      maA  Co- 
ing  made  payable  to  themselves,  but,  indiscreetly,  as  they  al-     M'Murdo. 
leged,  endorsed  their  names  above  those  of  Chalmers*  Janes 
and  Co.,  and  remitted  the  said  Notes  to  the  said  Whittles,  on 
their  positive  promise  that  they  would  never  consider  the  said 
John  and  William  Bell,  liable  in  consequence  of  such  en- 
dorsement.   Lastly,  the  plaintiffs  applied  to  Chalmers,  Jones 
and  Co.  who  did  not  admit  the  statement  of  John  and  William 
Bell  to  be  correct. 

On  the  ground  that  Chepmel,  La  Serre  &  Co.  might  be  sued 
io  equity  as  absent  defendants,  and  to  avoid  circuity  of  ac- 
tion, the  plaintiff  prayed  the  Court  to  fix  tbe  debt  on  the  per- 
son in  truth  first  responsible  for  it. 

The  Bill  was  regularly  taken  for  confessed  as  to  the  defend- 
ants Chepmel,  La  Serre  &  Co.  and  Conway  and  Fortescue 
Whittle. 

The  defendant  Bell  answered,  that  John  and  Wm.  Bell,  be- 
ing requested  by  Conway  and  Fortescue  Whittle  to  collect  a 
Debt  due  them  from  Chepmel^  La  Serre  St  Co.,  applied  to  the 
latter  for  the  same  ;  when  it  was  agreed  that  the  said  debtors 
should  give  their  negotiable  notes,  with  one  or  more  approved 
endorsers ;  and,  accordingly,  the  next  day,  they  sent  the  two 
Notes  in  question,  with  the  endorsement  of  Chalmers,  Jones 
and  Co.  thereupon,  but  made  p ayable  to  John  and  Wm.  Bell; 
that  this  defendant  disapproved  of  their  being  made  so  paya- 
ble, and  sent  them  back,  to  be  executed  anew,  and  made 
payable  to  Chalmers,  Jones  &  Co.,  by  whom  they  might  then 
be  endorsed  ;  but  Chepmel,  La  Serre  &  Co.  returned  them  af- 
terwards to  this  defendant,  assuring  him  "  that  they  must  be 
"  taken  as  they  were,  or  that  none  could  be  obtained,  for  they 
"  could  not  procure  any  others,  nor  these  in  any  other  form  P 
that  this  defendant  then  received  the  Notes,  and  wrote  the  name 
of  "  John  and  Wm.  Bell"  over  that  of  "Chalmers,  Jones  and 
Co."  in  order  to  make  them  negotiable,  without  consideration, 
and  purely  to  oblige  Conway  and  Fortescue  Whittle  ;  of  which 
the  said  Whittles,  being  apprised,  assured  him  that  John  and 
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November,  William  Bell  should  never  be  held  by  them  responsible,  or 

,816,       words  to  that  purport. 

Chalroen,  Joo«     Chalmers,  J  ones  &  Co.  also  answered,  and  admitted  that  they 

and  Co.      were  in  point  of  time  the  first  endorsers,  bat  insisted  that,  ia 

M'Mardo.    point  of  contract*  and  in  the  very  nature  of  the  transaction, 

John  and  William  Bell,  the  payees,  were  obliged  to  be  the  first 

endorsers,  and  themselves  only  second  endorsers;  and,  hot  for 

their  knowing  that  John  and  William  Bell  must  endorse  before 

them,  they  would  not  have  endorsed  at  all. 

The  Notes  were  the  only  exhibits,  and  no  depositions  were 
taken  in  the  cause. 

Chancellor  Taylor,  "  being  of  opinion  that,  in  a  Court  of 
"  Equity,  a  remote  endorser  of  a  Promissory  Note  may  be 
"  made  liable,  in  the  first  instance,  under  proper  circnmstaa- 
"  ces,  to  the  claim  of  the  holder,  so  as  to  avoid  that  circuity 
"  of  action,  which  such  holder,  according  to  the  forms  of  the 
"  Common  Law,  would  be  compelled  to  undergo  by  proaecut- 
"  ing  the  drawers  and  endorsers  thereof  according  to  their  pri- 
"  ority  and  succession ; ,  and  being  farther  of  opinion,  from  the 
u  facts  disclosed  by  the  defendants,  Bell,  and  Chalmers,  Jones 
"  and  Co.  in  the  present  case,  that  the  latter,  though  apparent* 
44  ly  remote  endorsers  on  the  Notes  in  the  Bill  mentioned,  did 
M  in  fact  endorse  the  same  before  the  former,  and  as  securities 
to  the  same,"  therefore  decreed,  that  the  said  defendants  Chal- 
mers, Jones  &  Co.  pay  to  the  plaintiffs  the  amount  of  the  said 
Notes,  with  interest  and  costs. 

From  which  Decree  they  appealed. 

Leigh  for  the  Appellants  admitted  that  the  Court  of  Equity 
had  jurisdiction  in  this  case ;  but  contended  that,  from  the 
nature  of  the  contract,  the  payees,  John  and  William  Bell,  were 
necessarily  the  first  endorsers ;  and  that,  without  a  special 
contract,  that  the  Ap)»ellants  would  be  responsible  as  first 
endorsers,  (which  is  not  pretended)  they  could  only  be  held 
responsible  as  second  endorsers. 

Call  for  the  Appellee.  Chalmers,  Jones  &  Co.  wen  first  en* 
doners  infacL  They  state  themselves  that  their  names  were 
first  written.    A  man  who  does  so  subjects  himself  to  any  an- 
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partcriptton  the  holder  of  the  Bill  may  write,  (a)     Their  an*  Nova* sir, 
•wer  shews  that  they  agreed  to  endorse  without  any  interven-        1816* 
tion  of  BdL,  who  koew  nothing  of  the  terms  between  them  Chalmers  loom 
and  the  makers  of  the  Notes.     The  nature  of  the  transaction      «od  Co. 
proves,  and,  in  effect,  tney  confess,  that  they   undertook  as     M'Aiarda. 
Sureties;  because  Bell  negotiated  for  surety  from  ChepmeL,  La 
Serre  &  Co. ;  and,  as  the  Whittles  did  not  distrust  Bell,  there  L^^M  T' 
was  no  motive  for  the  endorsement  by  Chalmers,  J&nes  &  Co.,  Doug.  5U: 
unless  tney  endorsed,  as  sureties  to  the  Notes.  97 ;  *CoU*$  (mi 

Mr.  Bell  is  at  liberty  to  shew  that,  though  apparently  the^T^  ^g"j 
second,  they  were  in  fact  the  first  endorsers,  (0)    For  it  would  322 ;  6  EasL 
be  a  direct  fraud  on  the  world  for  them  to  write  their  name  t*21!^2^^  T. 
blank  on  the  Bill,  with  an  intention  not  to  be  responsible  pri-  Baymod,  4 
marily.     How  did  tbey  know  that  Bell  would  superscribe  his    <rm* 
name?  It  is  evident  that  tbey  trusted  to  those  desperate  men, 
Ckepmd,  La  Serre  &  Co.,  and  must  take  the  consequence. 

If  Bell  bad  kept  the  Notes,  he  might  have  charged  the  en- 
doners :  and,  since  he  acted  as  Agent,  and  his  own  endorse- 
ment was  formal  only,  it  makes  no  difference :  for  Whittle,  or 
bis  assignee,  has  the  same  right. 

Leigh  in  reply.  Mr.  Call  says  that  the  person,  who  ap- 
pears to  be  the  second  endorser,  may  be  proved  to  have  been 
in  fact  the  first  in  point  of  time.  I  contend  that  the  first  en- 
dorser in  point  of  time  is  not  of  course  the  first  in  point  of  eon- 
tract    It  is  a  question,  which  to  me  does  not  bear  argument 

November  27ft,  1816,  Judge  Brooke  pronounced  the  Court's 
opinion  : 

The  Court,  admitting  that  a  second  endorser  may,  by  agree- 
ment, become  a  first  endorser  in  point  of  contract,  which  seems 
to  have  been  relied  on  by  the  Chancellor,  is  of  opinion  that 
the  Appellants  Chalmers,  Jones  and  Co.  do  not  appear  to  have 
placed  themselves  in  that  situation.  On  the  contrary,  it  is  ad- 
mitted by  John  Bell  the  surviving  partner  of  John  and  William 
Bell,  in  his  answer,  that  they  were  apprized,  by  Chepmel,  La 
Serre  and  Co.,  that  the  Appellants  refused  to  endorse  the  notes 
in  question,  unless  there  was  some  previous  responsible  endor- 
ser ;  which  admission  accords  with  the  answer  of  the  Appel- 
lants, in  which  they  allege  that  they  refused  to  endorse,  unless 
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November,  the  Belts,  who  were  the  Payees,  were  the  6rst  endorsers.     Nor 

1816 

y2rJ-L,  does  **  appear  that  the  Appellants  had  notice  that  the  Bells 
Chain*™,  Joott were  on^J  the  agents  of  Conway  and  ForUscue  WkiUle  in  that 
and  Co-      transaction,  as  is  alleged  in  the  answer  of  John  Bell.     In  this 
M'Mordo.    aspect  of  the  case,  the  Court  is  of  opinion  that   no  Decree 
ought  to  have  been  made  either  against  the  Appellants,  or 
John  Bell  the  surviving  partner  of  John  and  William  Bell  i 
because  the  Equity  of  the  latter,  until  disproved  in  a  contro- 
versy with  Conway  and  ForUscue  Whittle,  would  follow  their 
endorsement,  and  affect  the  claim  of  the  Appellee;  of  which 
Equity,   if  it  were  material,  he  admits  in  bis  Bill  he  had 
notice. 

The  Decree  of  the  Chancellor  is  therefore  reversed ;  and 
this  Court  proceeding,  &c.,  it  is  Decreed  and  Ordered  that 
Chepmet,  La  Serre  and  Co.  pay  to  the  Appellee  the  sum  of 
$1500,  the  amount  of  the  6 ret  note,  with  interest  thereon  from 
the  23d  day  of  October,  1810,  until  paid,  and  the  farther  sum 
of  $1063,55,  the  amount  of  the  second  note,  with  interest 
thereon  from  the  30th  day  of  October,  1810,  until  paid  ;  and,  it 
appearing  to  the  Court  that  Chepmel,  La  Serre  and  Co.  have 
removed  from  this  Commonwealth  to  parts  uuknown,  the 
Court  is  of  opinion,  that  the  Appellee  is  entitled  to  a  Decree 
against  Conway,  and  ForUscue  Whittle  his  immediate  endorsers. 
It  is  therefore  farther  Decreed  and  Ordered  that  Conway ;  and 
ForUscue  Whittle*  as  to  whom  the  Bill  of  the  Appellee  is  taken 
for  confessed,  pay  to  the  Appellee  tbe  sum  of  $1500,  being  the 
amount  of  the  first  note,  with  interest  thereon  from  the  23d 
day  of  October,  1810,  until  paid,  and  the  farther  sum  of 
$1063,55,  with  interest  thereon  from  the  30th  day  of  October, 
1810,  until  paid,  being  the  amount  of  the  second  note,  and 
costs.  But  this  Decree  is  to  be  without  prejudice  to  tbe  claim 
of  the  said  Conway,  and  ForUscue  Whittle  against  Chepmelf  La 
Serre  and  Co. 
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Williamson  against  Gordon's  Executors.         *%$?{$£'• 

ON  the  20lh  day  of  October,  1807,  Alexander  St.  Clair  of  t\k*™r.d"m 

*  of  Land,  incum- 

the  town  of  Staunton,  executed  a  Deed  to  a  certain  Samuel ber*d  by*  Deed 
Clarke,  convey iug  a  House  and  part  of  a  Lot,  "then  in  the jJ^^S ^X 
possession  of  Doctor  William  Bays"  in  the  said  town,  in  trusting   a  debt, 

;  ,  -  .  -  ....  hiving  bought  of 

to  secure  the  payment  of  certain  sums  of  money,  therein  speci-  the  debtor  with 
lied,  to  Samuel  Moore  surviving  partner  of  Robert  Moore  fl^S^"^  **  Jjjj 
Son,  and  to  Thornburgh  and  Miller  of  Baltimore ;  which  Deed  paid  tile  pur- 
was  duly  recorded,  in  April,  1808.  tZ^n?^ 
The  said  St  Clair  being  indebted  to  Thomas  Gordon  in  a  dtbt  ucurtd  by 

.      «       .  ^.   ^  .  ..       .    the   Dted,    and 

large  sum  of  money  by  Bond,  on  which  a  suit  was  pending  in  by  paying  other 

Augusta  County  Court,  a  written   agreement  under  seal  was  JJ^  ^  ™™*l 

entered  into  on  the  15th  of  February,  1808,  between  him  and  Deed    of    bar- 

the  Attorney  for  Gordon,  that  he  should  confess  Judgment  on{£jro  r£" debtor! 

the  Bond  at  the  ensuing  Term:  that  Execution  was  not  to  (though  not  re. 
,  _  °  #.....       \  -      .  corded     within 

tssue,  (except  for  the  purpose  of  keeping  it  alive,)  for  the  space  the  time  pro- 
of two  years;  that  he  should  transfer  a  certain  Bond  in  part  ^^^Iputm 
payment  of4he  Judgment;  that  the  balance  should  be  paid,  in  possession  of  the 
equal  moieties,  on  the  1st  day  of  July,  1810,  and  on  the  lstday^^  to  have 
of  July,  1811,  respectively ;  and  that  he  should  secure  the  payment  l\*e  prefei|lf0:e 
thereof  by  a  Deed  of  Trust  to  be  executed,  to  the  said  Attorney  the  legal  estate 
as  Trustee,  upon  a  certain  tract  of  Land  in  the  County  of  An-  SSJriwtlte,  aod 
gnat  a,  and  on  his  "  house  and  lot  in  Staunton  in  which  Dr.  Bays  to  J*  protected 
lives.99  After  this  agreement  was  executed,  St.  Clair  confessed oTaovditor  wi- 
the Judgment,  and  transferred  the  Bond,  mentioned  in  the  agree-  "**  ,n  eqnity 
°  **         upon  an  agree- 

ment, but  failed  to  execute  the  Deed  of  Trust,  according  thereto  mentonthepart 

On  the  29th  of  October,   1808,  George  Williamson  having^^^^e 

purchased  of  the  said  8t.  Clair,  with  the   assent   of  Samuel***0™  £'  p*»£ 

Clarke  the  Trustee  aforesaid,  the  property  mentioned  in  the  geque'nt  u>  the 

Deed  of  Trust  of  October  20th,  1807,  and  also  another  house,  4Dewl  ^Tf01^ 
*^  '  to  secure  him  by 

and  a  piece  of  ground  adjoining,  without  notice  of  tlte  agreement  a  Deed  of  Trust 
between  St.  Clair  and  Gordon;  the  said  St.  Clair  conveyed  thej^.1^  wf^ 
same  to  the  said  Williamson,  by  Deed  of  bargain  and  sale, agreement  the 
which,  however,  was  not  recorded  until  the  15th  of  Novembe r,  jJXe^hen  he 
1813;  but  possession  was,  according  thereto,  delivered  to  ^-J^Md  ^jjj 

his  money. 

2.  Of  two  equitable  incumbrancers,  he  that  hath  the  preferable  right  to  call  for  the  legal  estate, 
it  entitled  to  preference ;  though  he  hath  Dot  actually  get  it  in,  nor  got  an  attignment,  nor  even 
possession  of  the  deed  conveying  the  outstanding  legal  title;  and  though  his  lien  is  of  subsequent 
date  to  the  other  incumbrance. 
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Notmibir,  Uamson,  who  thereupon  undertook  to  pay  the  aforesaid  debts 
1816'  to  Samuel  Moore  and  to  Thornburgh  and  Miller;  and  also 
another  debt,  on  behalf  of  the  said  St.  Clair,  to  a  certain  John 
Comegt/s  ;  but  Clarke,  the  Trustee,  never  made  any  release  or 
conveyance  to  Williamson.  To  secure  the  payment  of  the 
debt  to  Comegys,  another  Deed  conveying  the  same  property 
to  Andrew  Barry,  Joseph  Cowan  and  Samuel  Clarke,  in  trust  for 
that  purpose,  was  executed  by  Williamson,  as  owner  thereof 
on  the  said  29th  day  of  October,  1808 ;  which  last  mentioned 
Deed  was  recorded  on  the  26tb  day  of  December,  1808. 

In  conformity  with  his  contract,  Williamson  paid  off  and 
fully  satisfied  the  purchase  money  for  the  said  property,  by 
paying  the  debts  aforesaid  to  Samuel  Moore,  Thornburgh  and 
Miller,  and  JohnComegys  before  he  had  any  notice  of  Gordon's 
claim. 

On  the  2d  of  April,  1810,  a  suit  was  brought  by  Gordon,  in 
the  Superior  Court  of  Chancery  for  the  Staunton  District, 
against  St.  Clair,  (without  making  Williamson  a  party)  upon 
the  agreement  of  February  15th,  1808;  in  which  suit  a  De- 
cree was  made,  directing  a  sale  of  the  property  mentioned  in 
the  said  agreement  to  satisfy  the  claim  of  the  plaintiff. 

The  Commissioner,  appointed  to  carry  that  Decree  into 
effect,  having  advertised  the  property  for  sale,  a  Bill  was  ex- 
hibited  in  the  same  Court  by  George  Williamson  against  Alex- 
ander St.  Clair,  aqd  Gordon's  Executors;  (he  being  dead;) 
praying  an  Injunction  to  prevent  the  intended  sale,  and  a  De- 
cree quieting  the  complainant  in  his  possession ;  or  if  that  could 
not  be  done,  that  the  money,  advanced  by  bim  for  the  purchase, 
with  interest  thereon  from  the 'time  when  paid,  together  with 
certain  other  monies  advanced  by  him  to  the  said  SL  Cbnr, 
witb  interest,  might  be  first  reimbursed  out  of  the  sale  of  the 
said  property ;  and  for  general  relief. 

Upon  the  Bill,  Answers,  Exhibits,  and  Examinations  of  Wit- 
nesses, the  foregoing  appeared,  in  snfatanee,  to  be  the  state  of 
the  case.' 

Chancellor  Brown,  (having  granted  the  Injunction  prayed 
for,)  afterwards,  on  the  hearing,  pronounced  the  following  opi- 
nion and  Decree. 

"  The  Court  is  of  opinion  that  the  agreement,  entered  into  on 
"  the  15tb  day  of  February,  1808,  between  the  defendant  Si. 
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"  CUhr  and  the  agent  of  Gordon's  Executors  created  a  specific  November, 

"  Hen  in  equity  on  the-  property  in  controversy;  that  is  to  say,       1816* 

"  on  the  House  and  Lot  in  Staunton,  on  which  Dr.  Bays  lives ;    Williamson 

"  and  that  the  transaction  between  the  plaintiff  and  the  de-  v. 

«  fendant  St.  Clair,  with  the  assent  of  the  Trustee  Samuel  6or^Bxe' 

"  Clarke,  gives  the  said  plaintiff  only  an  equitable  claim  upon 

"  the  said  property,  in  as  much  as  the  legal  title  thereto  is  yet 

**  outstanding  in  the  said  Samuel  Clarke.    Both  the  parties  be- 

"  fore  this  Court  being  then  equitable  and  bona  fide  claimants, 

**  this  Court  considers  them  entitled  to  satisfaction,  according 

"  to  the  priority  of  their  claims.     So  far  as  the  plaintiff  has  dis- 

"  charged  the  debts  due  to  Thornburgh  and  Miller,  and  to 

**  Moore  and  Son,  this  Court  will  place  him  in  their  shoes.     As 

"  to  the  claim  therefor,  he  has  priority  to  Gordon's  Executors, 

"  because  this  lien  is  anterior  to  Gordon's  ;  the  Deed  of  Trust 

**  creating  it  bearing  date  October,  1807  :  but  the  Court  will 

44  not  suffer  him  to  tack,  to  this  claim,  the  claim  for  money  paid 

**  to  Comegys;  much  less  will  this  Court  suffer  him  to  tack 

"  to  it  the  other  two  debts,  due  to  him  from  the  defendant  St. 

"  Clair.    The  money  paid  to  Comegys  cannot  be  tacked,  be- 

"  cause  the  plaintiff  has  not  the  legal  estate,  and  has  no  equity 

"  in  this  claim  which  entitles  bim  to  take  from  the  defendants, 

"  Gordon's  Executors,  the  benefit  of  their  decree  for  the  sale  of 

"  this  property.     And  the  latter  debts  cannot  be  tacked,  as 

44  against  another  incumbrance  upon  the  property,  they  not 

44  having  been  contracted  upon  the  credit  of  this  fund.    The 

44  equity,  then,  which  stands  next  in  point  of  priority  to  that 

44  under  the  Deed  of  Trust  in  favour  of  Thornburgh  and  Miller, 

44  and  Moore  and  Son,  is  the   equity  of  Gordon's  Executors. 

44  Then  follows  the  plaintiffs  equity  under  the  purchase  from 

"  the  defendant  St.  Clair,  and  the  consequent  payment  of  the 

"  money  to  Comegys.    If  the  plaintiff  claims,  as  a  purchaser, 

"  not  as  an  incumbrancer,  then,  though  he  teas  purchaser  with- 

"  out  notice,  at  the  time  of  his  contract  and  the  payment  of  his 

44  money,  yet  he  is  not  purchaser  of  the  legal  title  ;  and  this 

44  Court  will  not  aid  a  purchaser  in  taking  away  a  prior  equita- 

"  Me  incumbrance  fairly,  attached  to  the  specific  subject.'9 

44  But  the  Court  thinks  it  would  be  proper,  under  the  circum- 
«  stances  of  this  case,  to  direct  a  sale  of  the  two  slaves  men- 
44  tioned  in  the  Deed  of  Trust,  exhibited  with  the  answer  of 


260  Supreme  Court  of  Appeals* 

Nov cmbkr,  "  the  defendants,  Gordon's  Executors,  and  an  appropriation  of 

181ft 

^J*^;       "  the  proceeds  thereof  towards  the  satisfaction  of  the  debt  doe 
William**    "  "M  Executors.»(l) 

^»t  .  "  It  is  therefore  decreed  that  the  Injunction  be  dissolved, 

cuton.  "  (hut  without  damages,)  so  far  as  to  permit  the  Commissioner 
"  appointed  in  the  cause  of  Gordon's  Executors  against  Si.  Clear 
"  and  others  to  proceed  to  sell  the  House  and  Lot  in  Staunton  on 
"  which  Dr.  Bays  lives.  But  the  said  Commissioner  is  hereby 
"  directed,  in  the  first  place,  to  sell  the  two  slaves  aforesaid  in 
"  the  manner  directed  by  said  Deed  of  Trust,  and  to  applj  the 
"  nett  proceeds  of  said  sale  to  the  credit  of  the  Decree  in  fa- 
"  vour  of  Gordon's  Executors  ;  and,  out  of  the  proceeds  of  the 
"  sale  of  the  House  and  Lot,  the  said  Commissioner  shall  pay 
"  over  to  the  plaintiff  the  amount  of  the  money,  paid  by  him 
"  to  Samuel  Clarke  for  Thornburgh  and  Millar,  and  Moore  and 
"  Son  ;  that  is  to  say,  the  sum  of  $735,65,  with  interest  thereon 
•rfrom  the  1st  of  January,  1809,  'till  paid;  that,  out  of  said 
"  proceeds,  he  then  discharge  the  residue  of  the  debt  to  the 
"  defendants  Gordon's  Executors;  and,  if  any  balance  be  left 
"  that  he  pay  over  the  same  to  the  plaintiff." 
From  this  Decree  the  plaintiff  appealed. 

Wickham  for  ike  Appellant.    It  is  clear,  that  the  legal  estate 

is  outstanding  in  the  Trustee,  Clarke  ;  that  both  Williamson 

and  Gordon's  Executors  are  equitable  incumbrancers ;  and  the 

question  is,  whether  Williamson  has  a  preferable  right  to  call 

for  the  legal  estate  ?  For  if  be  have  such  right,  it  is  the  same 

as  if  be  had  the  estate,  and  he  may  protect  himself  thereby : 

if  he  have  not,  then  the  incumbrances  must  be  paid  according 

to  priority  of  dates :  the  maxim  being,  qui  prior  est  tempore 

(a)  Pond  on     potior  est  jure,  (a)    I  admit  that,  if  there  be  several  liens,  merely 

Murtg. 473.       equitable,  they  attach  according  to  priority  of  dates:  but,  if  a 

subsequent  equitable  incumbrancer  get  in  the  legal  estate,  he 

may  protect  himself  thereby  against  a  prior  equitable  incum- 

(b)lHd.  479.     brancer.(5) 

(1)  Note.  The  defendants  stated  io  their  answer,  that  when  the  real  property 
was  advertised  to  be  fold,  under  the  Decree  in  their  favour  against  St.  Clair  and 
others,  the  nale  was  at  first  postponed,  on  consideration  that  the  said  51  Clair 
would  give  ao  additional  incumbrance  en  too  ntgrou  ,*  which  was  done. 
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.  I  admit,  too,  the  general  rule,  that  if  a  puisne  incumbrancer  Norm  bib, 
buy  in  a  prior  mortgage,  the  legal  estate  being  in  a  Trustee  or  vJfJ^L. 
any  third  person ;  the  buying  in  such  prior  mortgage  will  not     William** 
avail ;   but,  where  the  legal  estate  is  standing  out,  the  incum-  <*.*  -^ 
brances  must  be  paid  according  to  priority,  (a)    To  this  rule,       cuton. 
however,  there  is  an  exception ;  that  if  any  one  of  the  parties  (a)  Bnc*  r. 
have  mere  equity  to  call  for  the  legal  estate,  he  shall  be  prefer- JJ^I^f 
red.  (b)  P.  w  «u  495. 

(V\  Powell  otk 

In  this  case,  Williamson  being  a  bona  fide  purchaser,  without  Mortg.  477; 
notice  of  Gordon's  incumbrance,  and  having  paid  off  the  previ-  ^S^JoS9' 
ous  incumbrance  of  the  Deed   of  Trust,  with  the  Trustee's  699 ;  fViUougk- 
consent,  has  the  preferable  right  to  call  for  a  conveyance  of  fe  ^TVnn^ 
the  legal  estate  from  the  Trustee;  and  therefore  ought  to  be  Rep.  7b3. 76$. 
protected  against  Gordon,  wbose  equitable  lien  was  subsequent 
to  the  Deed  of  Trust,  though  prior  in  date  to  the  purchase  by 
Williamson. 

Leigh  contra.  It  was  not  enough  for  Williamson  to  pay  off 
the'  Deed  of  Trust,  with  the  Trustee's  consent.  To  entitle 
him  to  protection  against  the  claim  of  Gordon,  he  should  have 
got  in  the  legal  estate  by  obtaining  a  Deed  from  the  Trustee  ; 
or,  at  least,  the  Deed  of  Trust  should  have  been  assigned,  or 
delivered  to  him.  In  Maundrell  v.  MaundrelL  10  Vesey,  jr. 
271,  in  which  case  that  of  Willoughby  v.  Willoughby >  and 
other  cases  on  this  subject  are  reviewed,  the  doctrine  is  laid 
down,  that  "  a  subsequent  incumbrancer  cannot  protect  him- 
*  self,  by  a  satisfied  Term,  against  a  prior  incumbrance,  unless 
"  such  Term  be  in  some  sense  got  in  ;  either  by  an  assignment, 
"or  making  the  Trustee  a  party  to  the  instrument,  or  taking  pos- 
"session  of  the  Deed  creating  the  Term ;"  neither  of  which  pre  \ 

cautions  was  taken  in  this  case.  In  Willoughby  v.  Willoughby 
the  point  decided  was  not,  as  Mr.  Wickham  supposes,  but  only, 
that  if  the  subsequent  purchaser,  without  notice  of  the  prior 
purchase  or  incumbrance,  have  the  first  and  best  right  to  call 
for  the  legal  estate,  then,  if  he  gets  an  assignment  of  it*  a  Court 
of  Equity  will  not  deprive  bim  of  his  advantage.  So,  in 
Wither  v.  Bodington,  the  case  was,  that  with  the  privity  of  the 
Trustees,  one  of  the  cestuys  que  trusts,  by  a  Deed,  reciting  the 
Trust  Scttletnent,  assigned  all  his  estate,  right  and  title  therein 
to  the  purchasers.    - 
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NbrtKtnt,      The  present  case,  therefore,  is  not  like  either  of  those  eases, 
1816.      ^  ^h^p  resembles  so  much  of  the  ease  of  Shepherd  ▼.  TUley> 


Gordoo'ftC** 


wnfiwmon  ZAtk.  34*.  354s  as  related  to  Sir  Thomas  Peyton,  whose  situa- 
!'  «w  tion  ****  Court  h^,d*  ^»  not  distinguishable  from  that  of  any 
other  ptffii*  incumbrancer;  although  he  had  purchased  (torn  the 
mortgagor,  and  the  first  mortgagee  had  agreed  (*  second  mort- 
gage, of  which  Peyton  the  subsequent  purchaser  had  no  notice, 
having  intervened)  that  he  would  convey  to  him  the  property 
so  purchased,  when  his  mortgage  should  be  satisfied,  but  his 
mortgage  not  being  satisfied,  had  not  made  the  conveyance. 

Wkkham  in  reply.  If  Mr.  Leigh's  understanding  of  the 
doctrine,  that  the  incumbrancer,  who  has  the  preferable  right 
to  call  for  the  legal  estate,  may  avail  himself  of  that  right, 
demand  a  conveyance  of  the  legal  estate,  and  protect  himself 
under  it,  be  correct,  the  rule  amounts  in  effect  to  nothing. 

November  28ft,  1816.  Judge  Roane  pronounced  the  Court's 
opinion,  "  that  the  Decree  is  erroneous  io  this,  that,  as  the 
**  Appellant  had  the  preferable  right  to  call  for  the  legal  estate  of 
*<the  premises  in  question,  outstanding  in  the  Trustee  Clarke,  he 
"  ought  to  have  been  protected  against  the  claim  of  Gordon's 
44  Executors  in  the  proceedings  mentioned.9' 

Decree  reversed,  with  costs;  and  this  Court  proceeding, 
Ac.,  it  was  farther  decreed  and  ordered,  "  that  the  Injunction 
"  awarded  the  Appellant  be  made  perpetual,  and  that  he  be 
"  quieted  in  the  possession  of  the  houses  and  lots  in  the  Bffi 
"and  proceedings  mentioned,  and  recover  his  costs  in  the 
"  Court  of  Chancery.  But  this  Decree  is  to  be  without  preju- 
"  dice  to  any  suit,  which  the  said  Gordon's  Executors  may  be 
"  advised  to  bring,  to  subject  the  stone  house  lot,  also  in  the 
"  proceedings  mentioned,  to  satisfy  their  judgment" 
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Greenhow,  principal  agent  of  Ibe  Mutual  Assu-0*"^  *•*• 
ranee  Society  against  Buck. 

A  MOTION  was  made  in  the  Superior  Court  of  Fndarieka^TjM  *£• 

County,  in  behalf  of  Samuel  Greenhorn*  principal  Agent  of  the  recton  of  the 

M  Mutual  Assurance  Society  against  Fire  on  Buildings  of  the  Jf^  g<£££ 

"  State  of  Virginia,"  at  October  Term,  1812,  against  Thomas *g*\n«  Fire  oa 

Bucky  for  the  sum  of  $105,60  cents,  (being  the  amount  of  bissuteof  Virp- 

two  thirds  quota  due  to  the  said  Society,  per  his  deelmraiion,  ^JSd5*1^^?^" 

No.   137.,  filed  in  the  General  Office  of  Assurance,)  with  in- for  quota*  to 

terestootbe  same  from  the  10th  of  December,  1806,  until  £Pg£  *n  dftf 

payment,  with  costs,  damages  and  expenses,  according  to  law,  fundi,  to  dweri- 

and  the  rules  and  regulations  of  the  said  Society  ;  also,  for  tbe^e^^ben^ 

farther  sum  of  $8,80  cents,  (being  the  amount  of  his  two  thirds  « t0  »»*«*{* 

,  reqaiuiioD  from 

of  a  quota  due  to  the  said  Society,  per  his  declaration.  No.  those  only,  who 

143,  filed  in  the  General  Office  of  Assurance,)  with  interest  J^™1"^ 

on  the  same  from  the  same  day,  until  payment,  with  costs,  da-<*«     ddUUney 

mages  and  expenses  as  aforesaid. 

The  defendant  filed  two  special  pleas,  in  the  following  words : 

"  The  said  defendant  by  his  attorney,  defends  the  motion 

"  aforesaid,  and  saith  tbat  the  said  plaintiffs  their  motion  against 

"  him  ought  not  to  have  and  maintain,  because  he  saith ;  as  to 

"  the  quotas  in  the  notice  aforesaid  mentioned,  that,  by  the 

11  laws,  constitutions,  rules  and  regulations  of  the  said  Society, 

*  it  is  among  other  things  provided,  that  every  loss,  which  bad 

u  happened  before  the  29 tb  of  January,  1805,  should  be  paid 

"  for  out  of  the  funds  belonging  to  the  said  Society  on  the  said 

"  day,  without  discrimination  between  the  (owns  and  the  coun- 

u  try,  and  that  such  quota,  or  quotas,  as  might  be  necessary  to 

"  repair  any  such  loss,  should  be  required  in  the  same  maoner, 

"  and  on  tbe  same  principles,  as  the  same  might  on  the  said 

u29tb  of  January,  1805,  have  been  required,  without  a  discri* 

M  mination  between  tbe  towns  and  the  country.'9     And  tbe 

u  said  defendant  farther  saith,  tbat  tbe  said  quotas  in  the  said 

"  notice  mentioned,  were  required  to  repair  a  loss,  or  losses, 

"which  bad  happened  previous  to  the  said  20th  of  January, 

"  1805.     And  he  farther  in  fact  saith,  that  the  said  quotas  in 

"  the  said  notice  mentioned,  were  not  called  for  by  a  requisi- 

"  tion,  which  did  require  quotas  without  discrimination  between 

"  the  towns  and  country,  but  which  required  a  payment  of 
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November,   "  quotas  by  the  subscribers  in  the  country  alone,  and  this  be  is 
1816.        ^  feady  to  ver|fy<  &c  » 

Greenhow  "  ^u<* the  sa"*  defendant,  by  his  attorney,  for  farther  plea 
Agent,  6c  "  saith ;  that  the  said  plaintiffs  their  motion  aforesaid  against 
Buck.  "  bim  ought  not  to  have  and  maintain,  because  he  saith,  as  to 
"  the  quotas  in  the  motion  aforesaid  mentioned,  that,  by  the 
"  laws,  constitution,  regulations  and  rules  of  the  said  Society, 
"  it  is,  among  other  things,  in  substance  provided,  that,  l  in 
"  case  the  funds  of  the  Society  should  at  any  time  require  the 
*'  President  and  Directors  to  require  from  the  insured  the  pay- 
"  ment  of  a  quota  or  quotas,  such  quota  or  quotas  should  be  re- 
quired of  all  the  persons  insured;  Provided  always,  that  no 
"  person  should  be  compelled  to  pay  any  quota  towards  repair- 
"  ihg  a  loss  or  losses  which  may  have  happened  before  the  date 
"  of  bis  insurance  :'  *  and  the  said  defendant  in  fact  saith, 
"  that  the  said  quotas  in  the  said  notice  mentioned,  were  not 
44  required  to  repair  any  loss  or  losses,  which  happened  before  the 
"  24th  day  of  February,  1804:  and  he  farther  in  fact  saith, 
'*  that  the  same  were  called  for  by  a  requisition,  which  required 
"  a  payment  of  quotas  from  members  of  the  said  Society,  who 
"  were  insured  in  the  Country  Insurance  previous  to  the  24th 
"  of  February,  1804  ;  and  that  no  quota  or  part  of  a  quota  was 
"  required  from  any  Country  Insurers,  who  were  insured  subse- 
"  quently  thereto  :  and  he  farther  saith,  that  divers  persons  re- 
"sklents  of  the  country,  and  members  of  the  Country  Insu- 
u  ranee  became  and  were  insured  subsequent  to  the  said  24th 
"of  February,  1804,  and  before  the  requisition  of  the  said 
"  quotas.     And  this  he  is  ready  to  verify,  &c." 

To  these  pleas,  the  plaintiff  filed  the  following  special  Re- 
plications : 

"  And  the  said  plaintiffs,  by  their  attorney,  say,  that  they  by 
"  any  thing  by  the  said  Thomas  Buck  in  his  first  plea  above  in 
"  pleading  alleged  ought  not  to  be  precluded  from  having  and 
"  maintaining  their  motion  aforesaid  thereof  against  him,  be- 
"  cause  they  say,  that  the  quotas,  in  the  said  notice  and  plea 
s  "  mentioned,  were  not  required  to  repair  a  loss  or  losses,  which 

"  had  happened  previous  to  the  said  29th  day  of  January,  1805, 
44  as  in  the  said  plea  is  alleged;  but  were  required  in  pursuance 
u  of  the  first  section  of  the  7th  article  of  the  Rules  and  Regtila- 
44  tions  of  the  said  Society  adopted  by  the  President  and  Di- 
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u  rectors  of  the  said  Society,  in  obedience  to  the  Act,  entitled,  Novxmbm, 
*  *  an  Act  for  carrying  into  execution  the  Constitution  of  the  V^^N^-^/ 
"  Mutual  Assurance  Society  against  Fire  on  Buildings  of  the  Grembow, 
"  State  of  Virginia,  lately  adopted  at  a  general  meeting,'  pass-  Hwi.  *«• 
"  ed  the  29th  day  of  January,  1805  ;  which  said  Rules  and 
"  Regulations,  among  other  things  provide,  in  the  said  1st  sec- 
tion of  the  said  7th  article,  that,  whenever  the  funds  of  the 
"  Society  shall  be  reduced  below  one  per  cent,  on  the  sum  total 
**  insured  in  the  towns,  or  in  the  country,  as  may  be,  the  Pre- 
"  sident  and  Directors  may  require  from  the  insured  the  pay- 
"  ment  of  a  quota,  or  quotas,  to  any  amount  not  exceeding  the 
"  premium  or  premiums  which  shall  have  been  paid  by  the  per- 
44  sons  so  insured."  "  And  the  said  plaintiffs  farther  say,  that  the 
"  President  and  Directors  of  the  said  Society  made  provision 
"for  all  debts,  and  coo  tracts,  and  obligations,  due  from  or  bind- 
"  ing  on  the  said  Society,  at  the  commencement  of  the  above 
**  recited  Act,  to  wit,  on  the  31st  day  of  January,  1805,  out 
"  of  the  funds  then  in  their  hands,  belonging  to  the  said  Soci- 
ety, before  the  division  of  the  funds  between  the  towns  and 
"  country  ;  agreeably  to  their  duty  under  the  laws,  constitu- 
"  tion,  rules  and  regulations  of  the  said  Society  then  in  force : 
"  that  they  divided  the  remaining  funds  between  the  towns  and 
"country  agreeably  to  the  said  laws,  constitution,  rules  and  re- 
gulations ;  and,  afterwards,  to  wit,  on  the  31st  day  of  July, 
"  1806,  at  a  meeting  of  the  Board  of  Directors  of  the  said  Society, 
"  held  at  the  General  Office  in  Richmond,  the  state  of  the 
"  funds  of  the  Society,  belonging  to  the  country,  was  under 
"one  per  cent,  on  the  sum  total  insured  in  the  country ;  where* 
"  fore  the  said  President  and  Directors,  at  their  meeting  afore- 
"said,  on  the  said  31st  day  of  July,  1806,  did,  in  pursuance  of 
"the  said  1st  section  of  the  7th  article  of  the  said  rules  and 
(<  regulations,  require  from  the  insured  in  the  country  a  quota 
"  equal  to  two  thirds  of  the  premium  or  premiums  originally 
u  paid  by  them,  as  by  an  authenticated  copy  of  the  proceedings 
"  of  the  said  Board  of  Directors  on  the  said  31st  day  of  July, 
"  1806,  now  here  shewn,  to  the  Court  appears  :  and  the  said 
u  Thomas  Buck  being,  on  the  said  31st  dayof  July,  1806,  and  pre- 
44  vious  to  the  24th  day  of  February,  1804,  and  during  all  the 
"time  between  the  said  24th  day  of  February,  1804,  and  the 
"  said  31st  day  of  July,  1806,  a  member  of  the  said  Society, 
vol.  t,  34 


360  Supreme  Court  of  Appeth- 

Novaus***  "and  having  insured  a  dwelling-house  io  Frederick  County, 
1616.  « j>rior  to  the  §aid  24th  0f  February*  1804,  barn  and  two  mills, 
Greenhow  "  (**  V**  D's  declaration,  No.  137,  io  the  said  notice  mentioD- 
Apnt,&c  *  ed,  filed  io  the  General  Office  of  the  said  Society,  a  copy  of 
jtafc,  4«  which  declaration,  legally  authenticated*  is  now  here  shewn 
"  to  the  Court,  bearing  date  on  the  21st  day  of  December* 
"  1802  )  in  the  country,  and  having  alto  insured  a  store-house 
u  in  the  said  County  of  Frederick,  prior  to  the  said  24th  day  of 
"  February,  1804,  (as  per  bis  declaration.  No.  143,  also  in  the 
"  said  notice  mentioned,  filed  in  the  General  Office  of  the 
"said  Society;  a  copy  of  which  last  mentioned  declaration, 
"  legally  authenticated,  is  now  here  shewn  to  the  Court,  bear* 
"tag  date  the  21st  day  of  December,  1802;)  be,  the  said 
14  Thomas  Buck,  became  liable,  under  his  said  declarations,  ana 
"  the  laws,  constitution,  rules  and  regulations  of  the  said  So* 
"  ciety,  and  the  requisition  aforesaid,  to  pay  the  sums  mention* 
w  ed  in  the  said  notice,  that  is  to  say,  &c.,  (as  per  account  now 
"  here  shewn  to  the  Court  appears.)  not  to  pay  for  a  Joe*,  or 
''  losses,  which  had  happened  prior  to  the  said  29th  day  of  J  aim* 
"  dry,  1805,  but  to  meet  the  looses  which  might  reasonably  be  ex- 
"pcctcd  to  happen  afterwards  :  as  they  lawfully  might  do  :  and 
"  this  they  are  ready  to  verify,  wherefore  they  pray  Judgment, 
44  &c." 

14  And,  as  to  the  second  plea  of  the  said  defendant,  respect* 
"  ing  the  laws,  Ac.  of  the  said  Society  having  provided  that, 
"  in  case  the  funds  of  the  Society  should  at  any  time  require 
**  the  President  and  Directors  to  require  of  the  insured  the  pay* 
"  me nt  of  a  quota  or  quotas,  such  quota  or  quotas  should  be  rev 
"quired  of  all  the  persons  insured,  &c.,  the  said  plaintiffs  say "; 
"  that  they,  by  any  thing,  iq  the  said  second  plea  above  plead- 
**  ed,  alleged,  ought  not  to  be  precluded  from  having  and  main* 
"  taioing  their  motion  aforesaid  thereof  against  him,  because 
"  (admitting  that  the  said  quotas  io  the  said  notice  mentioned, 
"  were  not  required  to  repair  any  loss  or  losses,  which  happen* 
"  ed  before  the  24th  day  of  February,  1804,  that  the  same  were 
"  required  from  members  of  the  said  Society,  who  were  insured 
"  in  the  Country  Insurance  previous  to  the  24tb  day  of  February, 
"  1804,  and  that  no  quota  or  part  of  a  quota  was  required  from 
"  any  person,  or  persona,  who  had  insured  subsequent  thereto, 
44  and  that  divers  persons  became  and  were  insured  in  the 
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"  Country  Insurance  subsequent  to  tbe  said  24th  day  of  Febfn-  ^ovtMBaa, 

"  try,  1804*  and  before  the  requisition  of  ibe  said  quotas,)  tbey  ^^^^ 

"say  that,  by  the  laws,  constitution,  rules  and  regulations  of    Greeuhew* 

"said  Society,  made  and  passed,  and  in  force  on  the  29th  day    4**°^  ** 

u  January,  1805,  and  subsequent  to  that  day,  and  before  the        Bwk« 

"  requisition  aforesaid  of  the  said  quotas  in  tbe  notice  afore- 

"said  mentioned,  to  wit,  on  the  31st  day  of  January,  1805* 

"  the  funds  of  the  said  Society  were  divided  between  the 

"towns  and  country,  and  the  provision  mentiooed  in  the 

"  second  plea  was  repealed  by  tbe  16th  section  of  tbe  Act. 

"  passed  on  the  said   20th  day  of  January,   1805,  entitled, 

"  an  Act  for  carrying  into  execution  tbe  Constitution  of  the 

"  Mutual  Assurance  Society  against  Fire  on  Buildings  of  the 

"  State  of  Virginia,  lately  adopted  at  a  general  meeting  ;'  and 

"  the  said  President  and  Directors  were,  by  tbe  said  Act*  (now 

"  here  shewn  to  the  Court,)  authorised  and  empowered,  among 

"  other  things,  to  form  such  rules  and  regulations  for  the  trans- 

"  acting  of  the  business  of  tbe  Society,  whether  it  be  to  fix 

"  the  rates  of  hazard,  the  quantum  of  interest  to  be  insured, 

"  tbe  recovery  of  monies  due  to  the  Society,  or  any  other  mat* 

'<  ter,  that  they  may  think  conducive  to  tbe  interests  of  the 

"  said  Society,  *  and  more  especially  in  the  calling  for  and  en* 

"forcing  quotas  .-'  and  they  farther  say  that,  in  calling  for  the 

"  said  quotas,  the  said  President  and  Directors  did  think  it 

"  conducive  to  the  interests  of  the  said  Society  to  place  tbe 

"  old  and  oew  members  on  an  equal  footing }  and,  to  effect  that 

" object,  they  deemed  it  necessary  to  eonfine  the  call  to  those 

"  members  of  the  Society,  who  had  insured  in  tbe  country  prior 

"  to  the  24th  day  of  February,  1 804,  which  they  did,  tfs  by  their 

"proceedings  on  the  31st  day  of  July,  1800,  herein  before  re* 

"  ferred  to,  more  fully  appears  ;  which  proceedings  were  re* 

" ported  to  the  general  meetings  of  the  Society,  held  on  tbe 

M  15th  day  of  January,  1807,  and  the  10th  of  February,  1808, 

*  and  approved  by  the  said  meetings,  as  appears  by  copies  of 
"  the  proceedings  of  said  general  meetings  now  here  shewn  to 
"the  Court,  bearing  date  on  the  said  13th  day  of  January, 
"  1807,  tbe  15th  day  of  January,  1807,  and  10th  day  of  Feb* 
"ruary,  1808,  legally  authenticated  ;  which,  under  tbe  laws, 

*  constitution,  rales  and  regulations  of  tbe  said  Society,  the 
"  said  President  and  Directors,  and  general  meetings,  had  a 
"  right  to  do,  and  as  it  was  just,  lawful  and  right  they  should  do  f 
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Notimbie,  '*  without  that  they,  by  any  law,  constitution,  rale  or  regnla- 

^J^L,  "  fa*  <*  t*1*  •«<*  Society  in  force  on  the  said  31st  day  of  Jaiy, 

ermhow,    u  1806»  were  bound  to  make  such  requisition  on  all  the  persona 

Agent,  4c    « insured  in  the  Country  losorance  ;  and  this  tbey  are  ready 

B»ck.        "  to  verify ;  therefore  tbey  pray  judgment,  Ac." 

The  Defendant  rejoined  to  the  plaintiffs  Replication  to  the 
first  Plea,  and  the  plaintiff  took  issue. 

To  the  Replication  to  the  second  plea,  the  defendant  (after 
praying  Oyer  of  the  said  Act  of  Assembly,)  demurred  gene- 
rally ;  and  the  plaintiff  joined  in  Demurrer. 

Whereupon,  the  matters  of  law  arising  00  said  Demurrer  be- 
ing argued,  the  Court^was  of  opinioo  that  the  law  was  for  the 
defendant,  and  judgment  was  entered  that  the  plaintiff  take 
nothing,  &c. 

From  which  judgment  he  appealed  to  this  Court 

Williams,  Wirt  and  Wickham  for  the  Appellant. 

Leigh  (or  the  Appellee. 

The  Counsel  for  (he  Appellant  observed,  that  the  plea  was 
defective,  in  not  setting  forth  the  particular  by-law,  on  which 
the  Appellee  relied. 

They  farther  contended,  that  full  power  was  given  to  the 

President  and  Directors  to  make  the  requisition  in  question, 

by  the  10th  and  20th  sections  of  the  Act  of  Janoary  29th, 

tolbv.  Code    1805.  (a)    The  only  limitation  to  their  powers  was,  that  they 

y^VufSTi.  coll,d  not  transcend  the  bounds  of  natural  justice.    Their 

f-  81.  Resolution  was  also  approved  by  the  General  Meeting,  which 

removes  all  doubt. 

The  Directors  pursued  precisely  the  course  which  natural 

justice  required.    Equality  is  the  fundamental  principle  of  the 

(ft)  Ibid.  eft.  1.  institution,  declared  by  the  original  Act  of  1794.  sect.  2d*  (6) 

**7**  And,  by  the  fourth  section  of  that  Act,  unlimited  power  of, 

modification  was  given   to  attain  this  object.     It  was  this 

which  led  to  the  separation  of  the  town  and  country  funds ; 

the  benefit  and   the   hazard   being  unequal  under  the  old 

arrangement.     On  the  separation  of  the  funds,  after  paying  for 

the  losses  occasioned  by  the  great  fire  at  Norfolk,  on  the  24th 

of  February  1804,  (which  event  was  the  cause  of  the  new 
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arrangement)  it  was  found,  that  the  food*  were  reduced  too  Norajma* 
low  to  ensure  payment  for  future  losses. 

How  was  the  deficiency  to  be  supplied  ?  Was  it  by  making 
an  equal  call,  for  quotas,  on  those  who  were  members  when 
the  deficiency  occurred,  and  those  who  had  become  members 
since  ?  Or  by  making  such  a  call  on  the  former,  as  would  bring 
them  on  a  par,  merely,  with  the  new  subscribers  f 

To  shew  the  inequality  of  making  the  call  equally  on  the 
old  and  the  new,  let  us  suppose  the  original  premium  to  be 
$100 ;  that/by  the  fire  at  Norfolk,  there  were  left  on  hand  only 
$33,1-3,  belonging  to  each  of  the  old  subscribers;  the  subse- 
quent subscribers  had  each  $100  :  if  no  call  had  been  made, 
would  the  association  have  been  on  an  equitable  footing,  while 
a  partner,  who  had  full  stock  in  trade,  should  draw  no  more 
benefit  from  the  trade,  than  another  who  had  only  one  third  ? 
Would  it  not  have  violated  the  principle  of  equality  to  have 
permitted  the  members  to  rest  equally  insured,  on  an  aggregate 
fund  composed  of  such  Unequal  contributions  ?  In  like  manner, 
when,  instead  of  resting  on  the  funds  in  hand,  the  call  of  a 
quota  became  necessary,  would  the  principle  of  equality  have 
been  regarded,  if  the  call  had  been  made  an  all  equally,  as 
contended  for  by  the  Appellee?  Or  would  not  the  same 
inequality,  as  in  resting  on  the  old  funds,  have  been  still  kept 
up  ?  Suppose  a  full  quota  had  been  called  for  of  $100  from 
each  member,  then  the  funds  would  have  been  composed  of 
$200  contributed  by  the  new  subscribers,  and  only  $133,1-3 
by  the  old. 

Again.  By  the  third  section  of  the  second  article  of  the 
Constitution  of  the  Society,  it  is  provided,  that  no  person 
shall  be  compelled  to  pay  any  quota  towards  repairing  a  less  or 
losses,  which  may  have  happened  before  the  date  of  his  insur- 
ance* Now,  although  it  be  true,  that  the  quota  in  this  case 
was  not  called  for  to  pay  the  Norfolk  losses,  yet  the  deficiency, 
which  made  the  quota  necessary,  was  produced  by  that  event : 
and,  according  to  an  equitable  construction  of  this"1  Statute,  no 
after  subscriber  should  be  affected  by  any  loss,  which  occurred 
before  the  date  of  his  iosurance.  *  And  would  not  an  after 
subscriber  be  injuriously  affected  by  a  previous  loss,  if,  to 
make  up  a  deficiency,  arising,  from  such  loss,  he  should  be 
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ffoviMssa,  compelled  to  contribute  equally,  and  thus,  from  an  adranM 
v^rs/-^^  more  than  equal,  derive  only  an  equal  insurance. 

Greeobow, 

Aieou  A*.  On  the  other  side,  it  was  said,  that  the  supposed  defect  in  the 
Buck.  plea  did  not  exist.  There  is  a  distinct  reference  to  a  par- 
ticular by-law,  via.  the  7th  article  of  the  by-laws  passed  la 
consequence  of  the  Act  of  January  20th,  1805.  The  Replica- 
tion admits  the  by-law  in  question,  but  says  it  waa  repealed  bjr 
that  Act,  which  is  plainly  impossible ! 

Let  it  be  granted,  that  the  Society  had  power,  under  th« 
tenth  section,  to  amend,  alter,  repeal  or  add  to  all  their  rules 
and  regulations.  The  question  is,  have  they  repealed  or 
altered  that  by-law,  by  any  subsequent  regulation  ?  Their  Re- 
plication does  not  pretend,  that  they  have  done  so.  And,  if 
we  inspect  the  proceedings  now  in  controversy,  it  does  not 
purport  to  be  a  by-law  or  regulation ;  but  only  a  resolution 
adopted  in  conformity  with  by-laws  and  regulations,  supposed 
to  be  already  in  existence.  It  is  a  report  and  resolution 
adapted  to  a  single  case,  and  does  not  purport  to  be  a  general 
rule,  to  be  applied  to  all  similar  cases.  As  such  a  Resolution, 
it  wss  adopted  by  the  President  and  Directors;  as  such,  they 
reported  it  to  the  General  Meeting;  and  as  such,  the  General 
Meeting  approved  it.  Under  the  tenth  section  they  could 
make  by-laws;  but  the  calls  for  quotas  must  be  conformable  to 
such  by-laws,  when  made,  until  repealed  or  differently  modiOed 
by  other  by-laws.  It  follows,  that  before  the  requisition, 
which  forms  the  ground  work  of  the  present  motion,  could  bo 
legally  made,  the  by-law  article  7,  should  have  been  repealed 
or  morii6ed.  so  as  to  authorize  such  a  requisition :  but,  for  any 
thing  appearing  in  the  Record,  that  has  not  l>een  done. 

If  it  be  asked,  where  is  the  difference  between  this  Resolu- 
tion and  a  by-law  ?  The  answer  is  obvious;  that,  if  the  Reso- 
lution had  been  adopted  in  consequence  of  a  by-law,  previously 
passed,  the  Members  would  have  bad  an  opportunity  to  exer- 
cise their  option  of  withdrawing,  under  the  13th  section  of 
the  same  Act. 

But,  if  this  was  a  bylaw,  the  Society  had  no  right  to  pass 
it.  being  directly  contrary  to  the  sixth  section  of  the  original 
Act  of  incorporation,  which,  not  being;  repugnant  to  the  Act 
of  January  20th,  1805,  is  not  thereby  repealed.    By  that  sixth 
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seetk*  it  it  declared,  that  "if  Ike  funds  should  not  be  stfffi-  Ifavtstati, 

*«  dent,  a  repartition  among  the  Whole  of  the  persons  insured  .^J^L, 
"■ball  be  made."  &c.     Equality,  therefore,  w  to  be  pnrsued  in    Git-enhow 
a  particular  manner:   the  principle,  which  the  Legislature  hat    Af*nt,*c. 
adopted  must  be  followed,  though  it  do  not  answer  Ihe  end  of       Back. 
Ito  institution  :   the  reasonableness  or  unreasonableness  of  tba 
regulation  is  not  to  be  considered  by  the  Court.     Suppose, 
before  the  separation  between  the  Town  and  Country  In- 
saraneet,  a  lost  had  occurred  in  a  town,  could  the  Society 
have  subjected  the  Town  subscribers  only  to  pay  such  lots  ? 
The  principle  of  equity  required  this :  yet  they  cootd  not  have 
done  it,  because  bound  by  the  Act  of  Assembly  to  follow  a 
different  rule. 

Argument  in  Reply.  Whenever  the  Society  calls  for  a  quota , 
it  is  a  regulation  that  a  quota  shall  be  called.  It  it  aa  muck 
a  legislative  Act,  at  any  Act  can  possibly  be ;  especially  when 
the  requisition  hat  been  approved  by  a  General  Meeting. 
There  it  nothing,  that  prohibits  a  discrimination  in  the  proper* 
tiont  to  be  paid  by  individuals.  Under  the  general  rales,  at 
they  existed  at  the  time,  the  Society  had  a  perfect  latitude* 
But,  if  Ibis  be  throw u  out  of  the  question  (the  by-laws,  gene* 
rally,  not  being  inserted  in  the  Record)  the  Demurrer  admits 
the  truth  of  the  Replication,  which  refers  to  the  by-laws,  and 
denies,  that  they  require  an  equal  call  fnm  all  toe  subscriber*. 

It  is  admitted,  that  the  sixth  section  of  the  Act  of  17(14  it 
not  repealed  by  the  Act  of  January  29th,  1805  :  bat  that  sec- 
tion is  to  be  construed  with  reference  to  the  time  at  which 
it  was  passed,  and  also  to  the  fundamental  principle  of  equality. 
As  to  the  time,  the  Legislature  was  looking  to  the  original 
establishment  of  the  institution,  when  all  the  metnbera,  com- 
ing in  together,  were,  of  course,  on  an  equal  footing.  It  it 
very  questionable,  whether  it  contemplated  any  thing  more 
than  a  deficiency  in  the  original  subscription,  nothing  being 
said  of  deficiencies  anting  from  losses.  But  if  Ihe  provision 
was  intended  prospectively,  Jo  cover  cases  of  deficiencies' 
arming  from  lessee,  it  mutt  be  construed  equitably,  in  relation 
to  the  principle  of  mutual  advantage  and  equal  responsibility. 
So  construed,  it  applies  only  to  levying  the  anofat  on  those, 
who  were  insured  ai  (he  time  the  deficiency  occurred. 
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NoYiMBift,  Where  tbe  words  of  a  Statute  are  ambiguous,  the  w 
J*"**  intent  must  be  considered.  The  general  intent  of  the  Legis- 
lature, in  this  case,  was  to  establish  equality.  Injustice  must 
be  done,  if  the  Act  is  to  be  construed,  as  Mr.  Leigh  contends. 
The  question  then  is,  are  the  words  so  plain  as  to  be  capable 
of  no  other  construction,  than  that  leading  to  this  injustice  ?  If 
tbe  words  must  be  construed  strictly,  and  net  equitably,  all  new 
subscribers  are  bound  to  contribute  for  old  losses ;  a  conse- 
quence so  unreasonable,  that  he  disclaims  it  Such  a  con- 
struction would  tend  to  destroy  the  Society,  by  preventing 
persons  from  becoming  Members. 

November  30th,  1 81 6.  Judge  Roane  pronounced  the  Court's 
opinion,  that  the  Judgment  be  reversed ;  the  law  arising  upon 
the  defendant's  Demurrer  to  the  plaintiffs  Replication  being 
for  the  plaintiff.  And  Judgment  was  entered,  that  the  plain- 
tiff recover  against  the  defendant  the  sum  of  $105,60  cents* 
being  the  amount  of  two  thirds  of  a  quota  due  to  the  said  So- 
ciety per  declaration  No.  137,  filed  in  the  General  Office  of 
Assurance,  and  also  the  farther  sum  of  eight  dollars  and  eighty 
cents,  being  the  amount  of  two-thirds  of  a  quota  due  to  the 
•aid  Society  per  declaration  No.  143,  filed  in  tbe  General 
Office  of  Assurance  as  aforesaid,  with  legal  interest  on  both  of 
the  said  sums,  from  the  tenth  day  of  December,  1806,  to  tbe 
time  of  paymeut,  together  with  seven  and  a  half  per  cent. 
damages  on  said  principal  and  interest,  and  also  their  Costs 
by  them  in  the  said  Superior  Court  of  law  expended. 


Kendall's  Executor  and  Devisee  against  Kendall 
%187r  and  others. 

to  o?T  Codi-     J0HN    KENDALL»  °y  hi»  wni»  8flcr  bequeathing  W» 
a\  to  a  Will  is  slaves  to  his  wife,  during  her  life,  directed  such  of  them  as, 

not  sufficient  to 
operate  as  a  de- 
vise of  Lands  purchased  by  the  Testator  between  the  date  of  the  Will  and  tbe  date  of  the  Codi- 
cil ;  there  beiog  oo  words  in  the  Codicil  indicating  such  to  be  the  intention  of  tbe  Testator. 

3.  What  articles  are  not  comprehended  in  a  bequest  of  "Sleclr,  Plantation  UUntiU,  and  ffaut- 
h*Ufurmturc"    V Set  Carney  and  W\fir.  Wmieodcand *«*<*  2  Jfen/.  234. 

3.  Fattening  hogs  are  not  comprehended  io  a  bequest,  to  tat  of  a  Testator's  children,  of  to 
ftsdk  belonging  to  the  place  whereon  he  lirad. 
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&t  the  time  of  her  death,  should  have  attained  the  age  of  Notembkr, 
twenty-five  years,  to  be  considered  as  free.      The  balance  he  ^^rN^^/ 
gave  to  his  son  Moses  and  his  heirs,  "  all  of  whom,  and  their  Kendall's  £a» 
*•  increase,  to  be  entitled  to  their  freedom  as  they  should  se-     cotor  and 
**  verally  arrive  at  the  age  of  twenty-five  years."  v. 

He  then  devised  as  follows :— "  I  also  give  to  my  said  Wife,  KeJ^JJ1#a|ld 
**  during  her  life  time,  the  tract  of  land  on  which  I  now  reside, 
"  exclusive  of  those  parts  hereafter  devised  to  my  sons  Charles 
"  and  Moses  ;  and,  at  her  death,  I  give  and  devise  the  said 
•*  Tract  of  Land  to  my  son  Moses  and  his  heirs.  I  also  give 
"  to  my  said  Wife,  during  her  life,  a  Tract  of  Land,  which  I 
"  purchased  of  my  nephew  James  Kendall,  and  also  two  thirds 
"  of  the  Stocky  Plantation  Utensils  and  Household  Furniture, 
"  belonging  to  the  place  whereon  1  now  reside ;  aud,  at  her 
"  death,  1  give  and  devise  the  said  Tract  of  Land  to  my  son 
**  Moses  and  his  heirs,  together  with  the  said  Stock,  Planta- 
"  tion  Utensils  and  Household  Furniture,  likewise  the  re- 
"  maining  third  part  of  my  Stock,  Plantation  Utensils  and 
"  Household  Furniture. 

The  Will  contained  several  other  specific  devises  and  be- 
quests, but  no  residuary  clause. 

After  making  this  Will,  the  Testator  purchased  four  Tracts 
of  Land  containing  1089  acres,  and  two  Lots,  in  the  towns  of 
Woodstock  and  Acquia;  three  of  which  Tracts  adjoined  each 
other,  and  one  of  them  adjoined  the  Tract,  on  which  he  lived 
at  the  time  of  making  his  said  Will,  and  until  he  died  :  the 
fourth  tract  was  several  miles  distant  from  all  the  rest. 

On  the  day  of  his  death  he  caused  a  Codicil  to  be  annexed 
io  the  said  Will,  in  these  words  :— *44 1  hereby  annul  and  re- 
"  voke  those  parts  of  the  within  Will,  which  relate  to  the  libe- 
**  ration  of  my  Negroes.  I  give  and  devise  to  my  son  Charles, 
"  and  his  heirs  forever,  forty  acres  of  Land  lying  on  St. 
"  George's  run,  adjoining  the  Tract  within  devised  to  him,  to 
"  be  laid  off,  &c.     In  testimony  whereof,  &c. 

Two  questions  arose  upon  the  construction  of  this  Will : 
1st,  whether  the  Tracts  of  Land,  purchased  by  the  Testator 
between  the  date  of  the  Will  and  the  date  of  the  Codicil, 
passed,  by  the  devise  above  stated,  to  the  Widow  for  life, 
and  after  her  death  to  Moses  Kendall ;  or  whether  the  deceat- 
tol.  r.  35 
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November,  ed  died  intestate  as  to  those  lands:    and  2ndly,    whether 

y]^^s  "  two  StM,i  8Bd  a  Bollep»  four  8tand  tabi  ful1  <*  cyder»  a  ■* 
Kendall1!  Exe-  "  °*  Smith's  Tools  and  some  old  Iron,  a  parcel  of  Brandy 
cutor  and     «  Hogsheads  and  Casks,  some  Leather,  a  Gun  and    a    few 
eJ!  "  Books,  and  fifty  head  of  fattening  Bogs,"  valued,  in  all,  at 

K€oUiena0d  $555,25,  were  to  be  considered  as  included  in  the  bequest  of 
"  Stock,  Plantation  Utensils,  and  Household  Furniture?  or  not 
Chancellor  Taylor  was  of  opinion,  that  the  Testator  died 
intestate  as  to  all  the  real  estate,  purchased  after  the  date  of 
the  Will ;  and  that  the  articles  above  mentioned  were  not  in- 
cluded in  the  bequest  of  "Stock,  Plantation  Utensils,  and 
"  Household  Furniture?  but  were  to  be  divided  among  the 
distributees  generally ;  and  decreed  accordingly :  from  which 
Decree,  Moses  Kendall,  the  Devisee  and  Executor  appealed* 

Stanard,  for  the  Appellant,  contended  that  the  annexation 
of  the  Codicil  was  a  republication  of  the  Will,  and  subjected  it 
to  the  same  construction,  as  if  the  Will  had  then%  been  made; 
and  since,  at  that  time,  three  of  the  after  purchased  Tracts, 
with  the  original  Mansion  House  Tract  formed  but  one  Tract, 
on  which  the  Testator  theo  resided,  they  passed  by  the  de- 
vise of  the  Tract  on  which  he  resided.  In  support  of  this  po- 
sition he  cited  Acherley  v.  Vernon,  Com.  Rep.  381,  and  Br$. 
Pari.  Cases  107 ;  Gibson  v.  Mounfort,  alias  Rodgers,  1  Fez. 
489  and  AmbL  93;  Heytin  v.  Heylin,  Cowp.  130  ;  and  Barnes 
v.  Crow,  1  Fes.  jr.  486.  If  this  result  be  not  produced  by 
force  of  the  republication  alone,  yet  the  intention  of  the  Tes- 
tator, to  be  inferred  from  the  whole  complexion  of  the  Will 
and  Codicil,  produces  that  effect ;  and,  in  making  this  infe- 
rence, the  Court  may  look,  beyond  the  Will,  to  parol  evi- 
dence of  the  circumstances  .under  v  hich  the  Codicil  was  an- 
nexed, the  then  situation  of  this  property,  and  the  Testator's 
(a)  Former  em  conception  of  that  situation,  (a) 

Br£°Ch*'wes,  The  ca8e  rf  Str<*km<"<  v.  Bowes,  7  Term  Rep.  478,  and  2 
<72, 7 5^342 j flos.  and  Pull.  500,  may  seem  to  be  against  me;  but  critically 
tan;  s  r««y  jr.  scanned,  it  is  not  so.  That  case  was  decided  on  the  con- 
f! *jUt!mg£?  atructive  intention  of  the  Testator.  In  this  case,  all  the  evi- 
UngUm.  l  Bro.  dence,  not  only  that,  afforded  by  the  Will  and  Codicil,  but 
227,  Jmock  v. tne  extrinsic  evidence  of  the  situation  of  the  property,  aod 
JWfceiwr,  Ibid,  the  Testator's  conception  of  that  situation,  shews  his  inten- 
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tkm  to  have  been  to  comprise  the  lands  in  question,  or,  at  Noyimbee, 
least,  two  of  the  Tracts,  (called  Knight's  and  Hammersley's,)       181*a 
in  this  devise.  (1)  K^dIiX&^ 

cutor  and 

WWimns  contra.      The  clear  and  fixed  rale  of  law  is  that,  *. 

the  heir,  being  the  penon,  on  whom  the  law  casts  the  estate   *c£jj^tai>* 
1111  a  plain  intent  in  favour  of  a  certain  devisee  in  a  Will,  du- 
ly executed,  be  made  to  appear,  he  cannot  be  disinherited  by 
implication, 

It  will  not  be  controverted  that,  if  there  be  two  Wills,  and 
a  Codicil  is  afterwards  made  confirming  either,   the  Will  so 
confirmed  will  stand.     A  Testator  may,  by  the  warding  of  a 
Codicil,  make  after  purchased  lands  pass  by  bis  Will,  (a)  This    (a)  Coppinv. 
is  always  a  matter  depending  on  intention.     But  there  are  no  B™Ch!c*iel. 
indications,  in  the  Codicil  in  this  case,  of  any  such  intention. 2*2* 
It  is  evident  that,  when  he  directed  the  Codicil  to  be  written, 
he  had  not  those  lands  in  contemplation.      To  draw  such  a 
conclusion  from  this  Will  and  Codicil  would  be  to  disinherit 
the  heirs  by  a  forced  implication* 

November  30th  1816,  Judge  Brooke  pronounced  the  Court's 
opinion,  that  there  is  no  error  in  the  Decree,  which  is  there* 
fore  affirmed. 

(I)  Note.  It  was  proved  by  depositions ,  that  two  of  tbe  after  purchased  tracts 
of  land  [KnigkTt  and  HommertUyU)  were  under  the  we  iaclosure  with  the 
Conner  Mansion  House  Tract,  and  cornered  at  the  same  point ;  and  the  fame 
Negroes,  Stock,  Ac  were  worked,  and  uted  on  them  ;  that  a  third  Tract,  called 
Brvmntgh%  adjoined  the  Mansion  House  Tract,  and  had  been  cultivated  by  tbe 
feme  hands  with  it,  but  was  afterwards  worked  by  others,  ■oder  a  separate 
Overseer,  and  so  continued  until  the  Testator's  death.  One  Witness  said,  that 
these  three  Tracts,  tofether  with  the  Mansion  House  Tract,  were  considered  as 
one  Tract  at  the  Testator's  death  :  another,  that  he  (tbe  Witness)  considered 
BrmmugkU  Tract  as  a  separate  plantation. 
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"OTiS""  Skipwith  against  Young. 

I.  In  an  ac-  THIS  was  an  action  of  Trespass  oo  the  case,  io  behalf  of 
ca.«e  for  coose -  Allen  Young  agaiost  Jane  Slripwtih  for  coosequeDtial  injtfry  to 
g«?l«^^ilhe  h€a,lh  of  tne  P,aintiff,'»  family,  and  to  bis  land  adjoining, 
by  the  erection  occasiooed  by  the  erection  of  a  Mill  and  Dam,  by  the  defend* 
<fc^£«f 'recov**11*'  on  Cox's  Creek  in  the  County  of  Mecklenburg.  The 
^^'^"^  damages  demanded  in  the  declaration  were  twenty  thmtsmd 

lam,  the  dpfeiid  dollar*. 

££i  totheCm^t  li  P,ain,y  appeared,  from  the  pleadings  in  the  cause,  that  the 
of  Appeals,  not-  right  of  the  defendant  to  erect  the  Mill  was  drawn  in  question. 
appArtTroratheThe  Jury  found  a  Verdict  hi  favour  of  the  plaintiff  for  one  pen- 
rij^to*l?*tty  damage*,  beelAen  *"•  costs:  and  Judgment  was  entered  ac- 

the   Mill   waicordingly ;  from  which  the  defendant  appealed  to  this  Court. 
drawn  in  quo- 
tum. 

December  2d,  1816,  the  Judges  delivered   their  opinions, 

eerietim. 

Judge  Coalter.  The  first  question  which  arises,  and 
which  alone  has  been  argued  in  this  case,  is  whether  the 
Court  has  jurisdiction. 

It  is  an  action  on  the  case,  brought  by  the  Appellee  against 
the  Appellant,  for  a  nuisance  in  erecting  a  Mill  Dam  on  her 
own  land,  whereby,  as  he  alleges,  the  water  is  thrown  back 
and  overflows  a  part  of  his  land  adjoining,  and  the  health  of 
his  family  is  injured. 

There  is  a  great  number  of  pleas,  setting  out  the  right  of  the 
Appellant,  by  consent  of  the  Appellee  and  otherwise,  to  erect 
the  Dam ;  to  all  of  which,  except  two,  (here  are  Demurrers, 
and  judgments  thereon  for  the  Appellee;  one  or  more  of  which, 
thus  demurred  to,  states,  that  Sir  Peyton  Skipwith,  the  Testator 
of  the  Appellant,  and  under  whom  she  claims,  was  seised  and 
possessed  of  the  said  Mill  in  fee,  and  also  of  the  land  stated  to 
be  overflowed,  and  died  so  seised.  The  pleas  on  which  issues 
were  taken  were  the  first,  which  is  the  plea  of  not  guilty,  and 
the  sixth,  which  alleges  that  one  Lewis  Dabney  in  1748  was 
seised  of  the  land,  where  the  Mill  and  Dam  are  built,  and  the 
land  alleged  to  be  overflowed,  and  had  then  a  Mill  and  Dans 
there  erected,  Arc.  and  that  the  same  has  ever  since^been  kept 
up,  and  rebuilt,  &c,  and  that  the  Appellant  claims  under  said 
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Daboey,  &e.  There  was  at  first  a  Demurrer  to  this  plea  alto;  Dicbmbib, 
but  that  was  afterwards  withdrawn  by  consent,  and  issue  taken  ltM6, 
thereon  :  after  this,  by  consent,  this  plea  is  withdrawn,  and  not 
guilty  pleaded,  with  leave  on  both  sides  to  give  in  evidence 
the  special  matter  in  support  or  avoidance  of  the  matter  con- 
tained in  said  plea*  On  this  there  was  a  verdict  for  the  plain* 
tiff,  and  one  penny  damages,  subject  to  the  opinion  of  the 
Court  on  a  point  reserved;  to  wit,  whether,  after  the  Act  of 
1748,  aoy  person  could  lawfully  build  a  Mill,  although  he 
might  be  owner  of  the  land  on  both  sides  of  the  stream,  and 
also  of  the  land  overflowed,  without  permission  first  obtained 
from  the  County  Court ;  and  whether,  if  such  Mill  was  built 
before  1 748,  and  was  by  accident  destroyed,  &c.  and  not  re- 
built within  three  years,  the  party  could  rebuild  without  such 
leave,  he  not  being  within  any  of  the  disabilities  stated  in  the 
statute  during  such  three  years,  although  he  should  be  owner  of 
the  land  as  aforesaid.  This  question  was  amounted  by  the 
Judge,  who  tried  the  cause  to  the  General  Court  for  novelty 
and  difficulty  ;  which  Court  directed  it  to  be  certified,  that  Judg- 
ment ought  to  be  given  for  the  Appellee.  From  all  this  it 
seems  that  the  great  question  between  the  parties  was  the  right 
and  title  to  the  land,  alleged  to  be  overflowed,  and  the  right  of 
the  Appellant  to  continue  the  Mill  and  Dam. 

This  right,  as  it  regards  the  Mill,  it  is  contended  is  neither 
a  Freehold  nor  a  Franchise ;  and  if  it  is  either,  yet  it  was  not 
the  matter  in  controversy,  within  the  meaning  of  the  second  seo- 
tion  of  the  Act  constituting  the  Court  of  Appeals,  although  that 
right  may  be  decided  on  in  a  manner,  which,  either  by  way  of 
bar  or  estoppel,  is  finally  conclusive  between  the  parties :  and 
it  is  farther  contended  that  there  are  no  points  of  difference 
between  this  and  the  cases  of  Hutchinson  v.  Kellam  and  Lym- 
brie  v.  Sctdon,  3  Munf.  ^02,  of  sufficient  consequence  to  take 
this  case  out  of  the  influence  of  those. 

The  right  to  a  Mill,  as  such,  and  to  take  toll  thereat,  which 
is  descendible,  and  of  which  a  widow  may  be  endowed,  is  a 
Franchise,  or  a  right  of  Toll,  I  apprehend,  of  which  an  Assize 
will  lie  de  libero  tencmento,  according  to  Jehu  Webb's  case,  8 
Co.  45-6;  and  if  the  party  has  a  right  to  an  abutment  against, 
or  to  overflow  the  lands  of  another,  it  may  be  considered  a 
Franchise!  I  presume,  even  within  the  definition  thereof  given 
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Deoimbir,  by  the  Bar.    A  Mill  permitted  to  be  built  on  these  terms,  te  no 
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restraint  on  the  right  of  a  man  to  use  his  own  land  aa  he 
pleases,  provided  he  does  no  injury  to  his  neighbour ;  on  the 
contrary,  the  property  of  another  is,  as  it  were,  seised  on,  or 
subjected  to  injury,  to  a  certaio  extent,  it  being  considered  in 
fact  for  the  public  use,  (for  which  alone  it  can  be  taken  without 
his  consent,)  such  machines  being  considered  useful  and  neces- 
sary to  the  public :  this  conversion  of  property  to  the  public 
use,  and  of  which  the  individual  gets  the  benefit,  is  compen- 
sated for  to  the  public  by  the  erection  of  some  useful  machine, 
as  a  Mill,  to  which  Toll  is  incident,  or  some  other  useful  ma- 
chine to  which  Toll  is  not  incident 

The  Appellant  therefore  claims,  in  this  case,  either  a  free- 
hold right  of  Toll,  or  what  may  perhaps  more  properly  be  call- 
ed a  franchise,  which,  in  an  Assise  or  other  real  action  to  re* 
cover  the  same,  would  have  been  sufficient  to  give  this  Court 
jurisdiction.  But  if  I  am  wrong  here,  the  Appellee  sets  out  a 
case  of  noisance  to  his  Laod,  for  which  an  Assise,  or  quod  per- 
rmttat  prosternere,  which  is  called  the  Writ  of  Right  in  that  case, 
would  lie  ;  and  if  such  form  of  actioo  had  been  resorted  to, 
there  is  no  question,  I  believe,  but  an  appeal  on  either  side 
would  have  been  proper.  The  action  on  the  case,  though,  has 
superseded  these  real  actions;  and  it  then  becomes  a  matter  of 
consideration,  whether,  if  the  Appellee,  who  was  the  plaintiff 
in  this  case,  had  laid  his  damages  at  less  than  $100,  and  there 
had  been  a  verdict  against  him,  which  on  this  declaration  I 
apprehend  would  finally  have  concluded  bis  rights  as  to  the 
nuisande,  be  coold  have  appealed  to  this  Court;  in  other 
words,  whether  the  damages,  which  may  only  have  been  for  a 
few  days  continuance  of  the  nuisance,  or  the  enjoyment  of  the 
real  estate  clear  of  this  incumbrance  was  the  real  and  mam 
matter  in  controversy?  the  Iking  really  claimed  and  sought  to  be 
recovered?  And  whether  the  plea,  which  put  in  issue  the  right 
to  the  land,  alleged  to  be  overflowed,  had  that  also  been  decided 
against  him,  should  finally  conclude  him  on  that  point  without 
appeal  ?  If  the  plaintiff,  notwithstanding  his  claim  to  damages, 
was  less  than  $100,  could  appeal  in  such  a  case,  so  I  appre- 
hend might  the  defendant,  although  less  damages  "were  found 
against  him. 
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▼.  SeldoHy  if  adhered  to,  mutt  govern  this  case,  there  being  no 
substantial  difference.  Those  cases  I  understand  were 
possessory  cases  in  trespass  quare  clausum  /regit,  in  which* 
from  the  pleadings,  the  Verdict  aod  Judgment  would  not  have 
concluded  the  party,  either  by  way  of  bar  or  estoppel,  in  a  Writ 
of  Right,  or  any  other  superior  action,  but,  at  most,  would  have 
boon  evidence  in  such  future  action. 

But  if,  in  an  action  of  trespass  quare  ctousum  /regit,  the  de. 
fendant  should  justify  on  the  ground  that  the  right  to  the  free, 
bold  aod  inheritance  was  in  him,  and  issue  should  be  joined 
thereon,  in  which  case  the  Verdict  and  Judgment  would  final* 
1  j  conclude  and  estop  the  parties  as  to  the  mere  right,  the  ques- 
tion is,  whether  this  would  not  differ  so  materially  from  the 
above  cases,  as  to  shew  that  the  matter  in  controversy  was  the 
freehold,  within  a  reasonable  interpretation  of  the  words  of  the 
Statute  1  In  the  case  of  Outran*  v.  Morewood,  3  East,  346,  the 
question  was,  whether  the  Verdict  and  Judgment,  in  an  action 
of  Trespass  quare  cUmsum  /regit,  in  which  the  pleadings  put 
the  freehold  in  issue,  could  be  pleaded  as  an  Estoppel  to  ano- 
ther action  of  Trespass  on  the  same  land;  and  it  was  decided 
that  it  could;  and  that  it  was  conclusive  as  to  the  right. 
Lord  Elmenborough  takes  a  full  view  of  all  the  cases.  "  In 
u  Brooke,  Title  Estoppel,  he  observes,  it  is  said  to  be  agreed 
u  that  all  the  records  in  which  the  freehold  comes  in  debate 
"  shall  be  estopped  with  the  land,  and  run  with  the  land,  so 
"  that  a  man  may  plead  this,"  &c.  "  But  if  it  be  said,  that  by 
"  the  freehold  coming  in  debate,  must  be  meant  a  question  re- 
"  specting  the  same,  in  a  suit,  in  which  the  freehold  is  immedi- 
"  aUly  recoverable,  I  answer,  says  he,  that  a  recovery  in  any  suit, 
u  upon  issue  joined  on  matter  of  title,  is  equally  conclusive  upon 
"  the  subject  matter  of  such  Title."  Speaking  of  this  action 
generally,  he  says,  Damages  for  an  injury  to  the  possession 
are  the  only  thiog  demanded  by  the  declaration ;  the  Judg- 
ment can  only  give  the  ascertained  right  to  these  damages, 
and  the  means  of  obtaining  them ;  it  concludes  nothing  upon 
the  ulterior  right  of  possession,  much  less  of  property  in  the 
land,  (unless  a  question  of  that  kind  is  raised  by  the  plea  and 
a  traverse  thereon,)  nor  does  it  give  possession,  &c.  He  then 
goes  on  to  cite  another  case,  in  which  Lord  Holt  is  stated  to 
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Dccemim,  have  said  that,  in  trespass,  on  an  issue,  whether  such  an  <*w 
died  seized,  a  Verdict  was  a  bar  to  another  action  of  Tres- 
pass, by  way  of  estoppel,  because  there  issue  was  joined  on  m 
matter  in  the  realty.  In  a  farther  examination  of  the  same 
case,  one  Judge  is  stated  to  have  said, **  that,  in  Writ  of  Tres- 
"  pass  for  close  broken,  the  issue  trenches  well  enough  in  the 
"  realty,  as  if  the  de^ndant  justify  his  entry  by  reason  of  in- 
"  beritance,  which  he  has  in  the  freehold,  if  this  be  traversed, 
**  this  shall  be  peremptory.  Popham  brought  trespass;  the 
M  then  defendant  pleaded  in  bar,  because  of  a  lease  made  to 
"  him  for  life,  and  the  plaintiff  made  title  by  descent  of  the 
"  inheritance,  which  was  traversed,  which  issue  was  merely  m 
44  the  realty"  Another  Judge  observes,  "  as  my  companion 
"  has  said,  the  issue  is  as  high  in  a  Writ  of  Trespass,  if  taken  m 
u  the  realty,  asm  an  Assise" 

The  Plea  then  makes  a  material  change  in  the  nature  of  the 
controversy ;  it  shews  that  what  may  have  been  an  ordinary 
personal  action  for  an  injury  to  the  possession  is  thereby  con- 
verted into  a  contest  about  the  freehold.  An  action  of  as- 
sault and  battery  and  false  imprisonment,  is  a  suit  in  which, 
ordinarily <  we  have  no  jurisdiction,  unless  the  damages  found 
are  one  hundred  dollars'*  but,  when  the  plea  puts  in  issue  the 
right  to  freedom,  the  consideration  of  damages,  which  cannot 
compensate  such  injury,  vanishes;  and  we  have  always  taken 
jurisdiction  in  such  cases,  without  regard  to  the  amount  of 
damages  claimed  or  recovered.  So,  too,  the  action  of  Eject- 
ment is,  not  only  in  conclusion,  but  in  form,  for  the  recovery 
of  a  term  for  years;  yet,  because  of  the  terms,  on  which  the  de- 
fendant is  (permitted  to  plead,  and  the  use  to  which  these  ac- 
tions are  applied,  for  trying  titles,  as  they  are  now  moulded  by 
the  Courts,  we  take  jurisdiction  of  them,  and  I  presume  would 
do  so,  even  if  it  appeared  by  a  special  Verdict,  that  the  Lessor 
of  the  plaintiff  claimed  only  possession  for  a  terra  of  years ;  or 
if  it  appeared  by  his  declaration  that  be  was  an  Executor,  and 
only  sued  to  recover  such  term.  Ho,  an  action  on  the  case 
against  a  Sheriff  for  refusing  a  right  to  vote  at  an  election, 
though  an  ordinary  action,  and  sounding  in  damages,  involves 
so  high  a  privilege  on  the  one  side,  and  such  important  con- 
siderations of  state  on  the  other,  that  I  presume  this  Court 
would  not  look  for  their  jurisdiction  in  the  damages  claimed  or 
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recovered ;  for,  if  so,  we  might  have  jurisdiction,  or  not,  at  the  Diccmbck, 
flection  of  the  plaintiff  to  claim  more  or  less  than  $  100.    This       1B16> 
case,  though,  seems  doubly  fortified.     The  plaintiff  counts  on      skipwitb 
a  freehold  claim  to  the  land,  said  to  be  overflowed,  and  which  v 

he  wishes  to  enjoy  free  from  the  nuisance.  This  freehold  right  WH' 
in  (he  Land  is  controverted,  and  the  defendant  moreover  con- 
tends for  her  right  of  Franchise  in  the  Mill.  All  these  mat- 
ters, on  both  sides,  are  claimed  and  put  in  issue  by  the  declara- 
tion and  pleadings ;  and  unless  nominal  damages  are  considered 
of  more  consequence  to  the  parties,  than  these  rights, themselves, 
I  cannot  perceive  the  distinctions,  which  should  vary  this  case, 
in  principle,  from  those  above. 

But  there  is  another  point  of  difference  between  this  case 
and  that  of  Hutchinson  v.  Kellam,  which  is  perhaps  not  unwor- 
thy of  consideration.  This  Court  takes  jurisdiction  of  contro- 
versies about  the  right  to  build  Mills,  or  other  Machines  use- 
ful to  the  public,  where  the  damages  found  on  the  writ  of  ad 
quod  damnum  do  not  amount  to  $  1 00.  This  jurisdiction  is  tak- 
en either  under  a  reasonable  interpretation  of  the  words  in  the 
2d  sect,  of  the  Act  establishing  this  Court,  to  wit,  "  where  the 
u  matter  in  controversy  is  a  freehold  or  franchise"  or  under  the 
14th  sect,  of  that  Statute,  whieh  provides  that  "  appeals,  writs 
**  of  error  and  supersedeas  may  be  granted  to  and  from  any 
"  final  decree  or  judgment  of  the  High  Court  of  Chancery, 
"  General  and  District  Courts,  in  the  same  manner,  and  on 
"  the  same  principles,  as  Appeals,  Writs  of  Error  and  Superset 
"  deas  are  to  be  granted,  heard  and  determined  by  the  High 
"  Court  of  Chancery  and  District  Courts  to  and  from  any 
44  final  Decree  or  Judgment  of  a  County  Court."  If  Jurisdic- 
tion, in  cases  of  Mills,  is  taken  here  by  virtue  of  the  2d  sec- 
tion, it  also  forms  one  of  those  cases  which  come  within  the 
sound  interpretation,  and  not  within  the  letter  of  that  section; 
because,  until  the  Mill  is  established,  and  more  sa  if  the  ap- 
plication is  rejected,  the  freehold  or  franchise  in  the  Mill  and 
Toll  is  not  in  existence,  and  so  no  real  or  personal  action 
could  He  concerning  it  The  question  is,  shall  such  freehold 
or  franchise,  under  all  the  circumstances,  be  created  ?  The 
right  to  the  land,  on  which  the  Mill  and  Dam  are  to  be  erect- 
*]>  may  not  be  in  controversy  any  more,  than  the  right  to  the 
land  sought  to  be  injured  by  overflowing ;  so  that,  according 
vol.  v.  36 
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Decembik,  to  the  arguments  of  the  Bar,  neither  the  title  nor  the  bounds 
l816,  of  Land  are  drawn  in  question;  the  simple  point  being,  whe- 
ther a  man  shall  have  a  right  to  erect,  on  his  own  Land,  a 
Mill,  or  other  Machine  useful  to  the  public,  to  the  injury  of 
another  man's  Land,  but  without  depriving  him  of  the  freehold 
therein,  on  his  paying  assessed  damages  for  that  injury,  to  the 
amount,  say,  of  fifty  dollars  ?  But  if  jurisdiction  is  taken  in  this 
case  under  the  14th  section,  it  must  be  on  the  ground  that, 
although  the  jurisdiction  of  this  Court  may  be  more  limited,  as 
to  the  amount  of  damages  or  sums  decreed,  where  they  are  the 
criterion  of  Appeal,  than  that  of  the  High  Court  of  Chancery 
or  District  Courts,  yet  the  same  great  principles,  which  shall 
allow  an  Appeal  in  the  one  Court,  shall  also  allow  it  in  the 
other.  It  is  en  this  ground  alone,  I  apprehend,  that  this 
Court  takes  jurisdiction  in  cases  of  Wills,  even  of  personal 
estate,  and  of  grants  of  Administration,  without  regard  to  the 
value  of  the  estate ;  and  if  we  have  to  look  for  our  jurisdic- 
tion in  these  cases,  and  also  in  the  cases  of  Tobacco  Debts, 
Caveats,  and  controversies  about  roads,  to  this  clause,  it  may 
also,  perhaps,  be  proper  to  look  to  it  for  our  jurisdiction  in 
the  cases  of  Mills.  If  we  do,  then,  we  are  referred  to  the 
District  Court  law,  sections  4th  and  53d,  the  latter  of  which 
gives  an  Appeal  to  that  Court  in  all  suits  or  contests  what* 
ever,  where  the  Debt  or  Damages,  or  other  thing  recovered  or 
clamed  shall  be  of  the  value  of  $100  or  3000  lbs.  of  Tobac- 
co, or  where  the  title  or  bounds  of  Land  shall  be  drawn  in 
question,  or  the  contest  shall  be  concerning  Mills,  Roads,  the 
Probate  of  Wills,  or  Certificates  for  obtaining  Administration. 
It  is  enough  under  this  law  that  the  Title  or  bounds  of  Land 
is  drawn  in  question :  which  expressions,  it  we  consider  both 
Courts  to  be  governed  by  the  same  great  principles,  may  either 
be  taken,  in  conjunction  with  all  the  laws  in  pari  materia 
heretofore  on  this  subject,  to  explaio  what  is  meant  by  the 
words,  u matter  in  controversy"  in  the  2d  section  above  refer- 
red to,  or  may  be  taken,  in  conjunction  with  the  preceding 
parts,  to  give  jurisdiction  in  cases  not  within  that  section. 
For  if  the  contest  shall  be  concerning  a  Mill,  which  is  literal* 
ly  this  case,  why  should  we  have  jurisdiction  in  such  contest 
before  it  is  built,  or  liberty  granted  to  build,  and  not  in  such 
contest  after  it  is  built,  and  whereby  it  is  finally  to  be  de~ 


In  the  4Ut  Year  of  the  Commonwealth. 


283 


Skipwith 

v. 
Young. 


stroyed  ?  The  latter  controversy  is  more  within  the  mischief;  Dicembcr, 
the  injury  to  the  party,  by  an  erroneous  decision,  in  destroy*       1816, 
ing  a  valuable  Mill  already  built,  being  greater,  than  in  refus- 
ing permission  to  build. 

But  it  may  be  said  that  the  contest  here  intended  is  that, 
which  arises  under  the  law,  directing  applications  to  be  made 
for  leave  to  build  Mills.  Such  restriction,  however,  I  pre- 
sume would  not  be  allowed,  if  that  would  oust  the  Superior 
Court  of  Law  of  jurisdiction  had  I  his  case  originated,  and  the 
same  proceedings  been  had,  in  the  County  Court.  If  that 
Court  would  not  have  bad  jurisdiction  under  the  broad  ex 
pressions  above,  it  must  be  deprived  thereof,  unless  it  should 
be  given  under  a  liberal  interpretation  of  the  words,  "  where 
the  title  or  bounds  of  Land  are  drawn  in  question  :"  but  to 
this  latter  it  might  be  objected,  that,  though  the  freehold  or 
franchise  in  the  Mill  and  Toll  are  drawn  in  question,  yet,  aa 
argued  at  the  Bar,  neither  the  Title  nor  Bounds  of  Land  are 
so  drawn  in  question;  and  this  objection  would  equally  avail, 
if,  instead  of  case,  the  action  had  been  an  assize,  or  a  quod 
permiUai  :  so  that,  by  adhering  too  strictly  to  the  letter  of 
these  Statutes,  without  adverting  to  the  mischief  and  the  re- 
medy, and  without  considering  them  all  together,  as  constitut- 
ing one  grand  whole,  we  would  deny  the  Superior  Courts  of 
Law  appellate  jurisdiction  from  judgments  of  the  County 
Courts,  where  the  Damages  would  not  give  it,  in  this  case, 
and  even  if  an  assise  or  quod  permittat  had  been  the  form  of 
action ;  the  result  of  which  would  be  that,  although  it  is  ad- 
mitted this  Court  would  have  jurisdiction  in  this  latter  form  of 
action,  it  would  be  ousted  of  it  in  all  cases  beginning  in  the 
County  Courts,  as  an  Appeal  will  not  lie  from  them  except 
through  the  Superior  Courts. 

If,  then*  an  Appeal  in  this  case  from  the  County  to  the 
Superior  Court  would  have  been  proper  either  on  one  ground 
or  the  other ;  and  if  our  jurisdiction,  in  a  variety  of  other  ca- 
ses not  within  the  2d  section,  has  been  taken,  as  coming  with- 
in the  same  principles,  which  governed  the  District  Courts,  I 
cannot  see  why  it  ought  not  to  be  extended  to  this  case  also, 
if  it  is  not  within  that  section. 

I  refer  to  my  opinion  in  the  case  of  Hutchinson  v.  KeUam, 
and  Lymbrick  v.  Seldom  to  shew  the  time  and  manner,  in 
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December,  which  the  14th  section  of  the  law,  constituting  the  Court  of 

^^J^H*       Appeals,  was  at  first  introduced,  and  to  shew  that  its  object 

Skipwith      a°d  operation  were  to  enlarge  the  jurisdiction  of  this  Court  to 

„  v-  cases  not  within  the  2d  section. 

Youi|g. 

1  can  perceive  no  reason  why  a  right  to  the  freehold  shall 

be  finally  concluded  by  a  hasty  opinion  pronounced  in  the  pro* 
gress  of  a  trial  in  one  form  of  action,  without  the  benefit  of  the 
supervising  power  of  this  Court,  when  it  is  not  in  another 
form  of  action;  nor  do.  I  believe  the  Legislature  intended 
such  a  state  of  things  to  exist  in  this  Country.  Whatever, 
therefore,  may  be  the  law  as  to  cases  of  trespass  quare  clausum 
fregU,  where  the  pleadings  do  not  put  the  freehold  in  contro- 
versy, and  which  therefore  would  decide  nothing  finally  as  to 
it,  and  in  which,  at  most,  the  Verdict  would  only  be  evidence 
(a)  JbrmU  iD  another  action,  (a)  I   think  there  is  fair  ground  for  our 

Case  6  Co.  7;  .... 

Outramv.More- jurisdiction  in  this  case. 

wood,  3  East. 
856. 

Judge  Cabell.  I  consider  this  case  as  being  the  sense,  in 
principle,  with  those  of  Hutchinson  v.  Kellam  and  Lymbrick 
v.  Seldon.  It  was  there  decided  that,  to  give  this  Court  juris- 
diction, on  the  ground  of  the  matter  in  controversy  being  a  free- 
hold or  franchise,  the  freehold  or  franchise  must  be  directly  the 
subject  of  the  action.  This  is  an  action  claiming  damages; 
and  nothing  else  can  be  recovered.  Although,  therefore, 
other  matters  may  be  controverted  by  the  parties  ia  the 
pleadings,  or  at  the  trial,  yet  the  damages  are  the  only  sub- 
ject of  the  action ;  and  being  less  than  one  hundred  dollars,  I 
am  of  opinion  that  the  Appeal  most  be  dismissed. 

Judge  Brooke.  It  is  not  now  intended  to  review  the  ease 
of  Hutchinson  v.  Kellam  derided  in  this  Court ;  nor  is  it  ne- 
cessary to  adopt  the  whole  course  of  reasoning  pursued  by  the 
Judges  in  that  case.  When  the  words  of  a  Statute  are  ambi- 
guous, it  may  be  proper  to  consider  all  the  Statutes  on  the 
same  subject,  that  can  assist  in  coming  at  its  true  meaning. 
My  own  opinion  is,  that  the  2d  section  of  the  Act,  reducing  in- 
to one  Act  the  several  Acts,  concerning  the  Court  of  Appeals, 
and  giving  it  jurisdiction,  on  a  sound  construction  of  which 
the  case  now  under  consideration  depends,  is  not  liable  to  that 
objection ;  and  that,  without  the  aid  of  the  14th  settioa  in  the 
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sane  Act,  which  applies  to  another  class  of  cases*  the  words  Dkcembir, 
io  the  2d  section  are  susceptible  of  a  clear  and  precise  mean*        1816> 
ing.     The  general  expressions  in  the  14th  section  cannot  con-      skipwith 
trol  the  particular  expression  in  the  2d  section ;    nor  can  the  v. 

cases*  heretofore  decided  under  the  operation  of  those  gene-  €m*' 
ral  expressions,  by  any  inference  from  them  affect  the  con- 
struction of  the  2d  section,  which  applies  strictly  to  the  case 
now  to  be  decided.  It  is  enough  to  say  that  none  of  those 
cases  are  analogous  to  the  present  one.  The  words  of  that 
Section  are,  "  the  said  Court  shall  have  jurisdiction,  if  the 
"  matter  in  controversy  be  equal  in  value,  exclusive  of  Costs, 
"  to  $100,  if  the  judgment  sought  to  be  reversed  shall  be  ren- 
"  dered  in  the  District  Courts,  or  $150,  if  in  the  General 
"  Court  or  High  Court  of  Chancery,  or  be  a  freehold  or  fran- 
"  chise."  If  those  words  were  not,  however,  as  clear  and 
precise,  as  is  supposed,  the  case  of  Hutchinson  v.  Keilam  has 
settled  their  meaning  as  to  similar  cases.  The  exposition 
given  by  that  case  is,  that,  if  damages  are  claimed,  and  are 
to  be  the  only  object  of  the  action,  they  are  the  subject  in 
controversy ;  and  unless  the  amount  recovered  be  at  least 
$100,  exclusive  of  Costs,  this  Court  cannot  take  jurisdiction. 
In  the  case  now  before  the  Court,  the  recovery  of  Dama- 
ges is  the  only  direct  object  of  the  suit,  and  the  amount  reco- 
vered by  the  Judgment,  exclusive  of  Costs,  is  the  only  criteri- 
on, by  which  to  test  the  jurisdiction  of  this  Court.  It  is  in- 
sisted, though,  that  this  case  differs  from  the  case  of  Hutchin- 
son v.  Keilam  in  this,  that  a  franchise  is  put  in  issue,  and  that 
in  another  action  the  Appellant  would  be  estopped  to  insist  on 
her  legal  right  to  erect  the  Dam,  the  erection  of  which  is 
complained  of  in  the  Declaration.  Whether  this  difference 
really  exists,  or  not,  it  is  not  now  material  to  inquire :  it  is  not 
now  necessary  to  decide  whether  the  Certificate,  or  the  Case 
referred  to,  that  the  freehold  came  in  question,  would  be  equal 
to  the  finding  of  a  Jury  to  the  same  effect,  and  if  pleaded 
would  be  an  estoppel  in  another  action ;  because  that  Case 
was  not  decided  on  the  ground  that  the  Judgment  would  not 
operate  as  an  estoppel  in  another  action,  but  under  the  force  of 
the  expressions  in  the  2d  section  of  the  Act  before  recited. 
The  Legislature,  certainly,  when  it  became  its  duty  to  revive 
the  laws  in  1792,  had  the  power  to  give  or  to  take  away  ju- 
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risdktioit.    In  the  exercise  of  that  power  it  gave  tone  juris- 
diction to  the  County  Courts,  -a  higher  jurisdiction  to  the 
General  and  District  Courts,  and  a  still  more  exalted  juris- 
diction to  this  Court,  except  in  criminal  cases  5   the  bounda- 
ries of  which  are  designated  in  the  several  Acts  establishing 
the  several  Courts.    In  the  53d  section  of  the  Law  establish- 
ing the  District  Courts,  which  gives  to  those  Courts  appellate 
jurisdiction,  there  is  a  marked  difference.     The  expression,  in 
that  section,  applicable  to  the  present  inquiry  is,  "  or  where 
the  title  or  bounds  of  Lands  shall  be  drawn  in  question."     In 
the  section  of  the  Law  constituting  thb  Court,  before  cited, 
the  expression  is,  "  the  matter  in  controversy,"  &c.      It  was 
thought  unsafe  to  confide  to  the  County  Courts  (for  reasons 
that  are  very  obvious)  the  final  decision  of  the  cases  describ- 
ed in  the  section,  though    the   damages  or   sum  recovered 
amounted  to  only  one  cent ;  but  in  relation  to  cases  decided 
in  the  General  or  District  £ourts,  constituted  by  Judges,  elect- 
ed by  the  Legislature,  there  was  less  of  error  to  be  apprehend- 
ed, ami,  in  allotting  to  this  Court  its  appellate  jurisdiction, 
the  words,  "  Title  or  bounds  of  lands  shall  come  in  question,19 
are  dropped,  and  the  words,  "the  matter  in  controversy " are 
substituted.      The  matter  in  controversy  is  that  for  which  the 
suit  is  brought,  and  not  that  which  may  or  may  not  come  in 
question.     In  the  case  relied  on  in  3d  East,  Lord  Ellenboromgh 
says  the  Judgment  is  the  fruit  of  the  action,  and  can  only  fol- 
low the  particular  right  claimed,  and  injury  complained  of. 
The  injury  in  the  case  before  the  Court,  I  think,  is  erophati- 
*  cally  the  matter  in  controversy,  though  other  matters  may 
have  been  put  in  issue,  the  finding  of  which  by  the  Jury  may, 
if  pleaded,  estop  the  party  in  another  action.     In  the  case  of 
Long  v.  Lewis,  I  referred  to  a  esse  in  Crouch,  in  which  the 
Supreme  Court  of  the  United  States,  under  the  infiuence  of 
similar  expressions  in  the  Act  of  Congress  referred  to,  take 
jurisdiction  under  cover  of  the  penalty  of  the  Bond,  which 
was  sufficient  in  amount  to  give  jurisdiction,  because  I   pre- 
sume the  Condition,  substantially,  was  the  matter  in  contro- 
versy.    That  case,  it  is  true,  is  no  authority  here,  but  ought 
to  have  weight,  considered  as  the  exposition  of  eminent  Judg- 
es of  the  words  in   the  section  of  our  Act,  on  which  I  rely: 
nor  is  it  material,  according  to  my  view  of  the  case,  that  no 
other  Statutes  in  pari  materia  were  before  them.    If  this  Court 
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is  to  take  jurisdiction  by  consequence ;    that  is,  if  an  Appeal  Dicimbcr, 
will  lie  here  from  the  indirect  decisions  of  the  inferior  Courts,        181*' 
in  which  matters  may  have  come  in  question,  though  not  in      skipwith 
controversy,  between  the  parties,  according  to  the  foregoing  *•    ^ 

exposition  of  that  expression;  few  cases  will  escape  the  juris- 
diction  of  this  Court  In  an  action  of  assumpsit^  if  enough  k 
claimed  in  the  Declaration,  and  the  Judgment  is  for  one  cent, 
it  may  be  said  that  the  sum  denied  by  the  Judgment  was  large 
enough  tb  give  this  Court  jurisdiction.  So,  a  I  to,  in  Slander, 
Assault  and  Battery,  &c.  Tet  such  a  pretension  has  never 
been  urged  here,  either  on  the  ground  that  the  party  was  es- 
topped by  the  Judgment,  or  on  any  other.  It  would  be  diffi- 
cult to  define  the  jurisdiction  of  this  Court,  if  it  is  to  look  to 
consequences  out  of  the  Judgment  to  be  revised,  under  the 
authority  given  by  the  2d  section  of  the  Act  before  referred  t 

to.  Whether  the  supposed  Estoppel  in  the  present  case  will 
ever  be  relied  on  in  another  action  it  is. impossible  to  know : 
it  is  not  now  the  matter  in  controversy  in  the  action.  I  con- 
clude, therefore,  both  upon  the  Law,  and  the  authority  of  the 
case  of  Hutchinson  v.  Kellam,  that  this  Court  has  no  jurisdic- 
tion of  the  case  before  it,  and  that  the  Appeal  must  be 
dismissed. 

Judge  Roane.  I  consider  that  this  Case,  on  the  point  of 
jurisdiction,  has  been  settled  by  the  Cases  of  Lymbrick  v. 
Selden,  and  Hutchinson  v.  Kcllam.  I  therefore  concur  with  the 
two  last  Judges  that  the  Appeal  be  dismissed. 

Appeal  dismissed,  as  having  been  improvidently  allowed. 


#  Decided,  De- 

Stone  against  Pointer.  cemb*r7th, 

Stokely  Turner,  having  sued  out  njLfa.  against  Nathan-  l.  Under  the 
iel  Janes,  put  it  into  the  hands  of  Stone,  Sheriff  of  Halifax,  who,  *£  £n£rou£ 
by  Turner's  direction,  levied  it  on  three  slaves ;  the  sale  of  ^reiffi,'d  (5fT*. 

p.     160,)      the 
sheriff,    having 

received  the  bond  qf  indemnity >  ii  bound  to  tell  the  property  taken  io  execution,  whether  it  be- 

loDgMo  the  debtor,  or  not. 

2.  Io  toch  case,  there  is  no  implied  warranty  by  the  Sheriff  of  the  title  to  the  property  sold,  nor 
impliod  promise  to  refund  the  purchase  money  if  the  buyer  bt  ericted. 
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December,  which  being  forbidden,  Stone  demanded  an  indemnifying  bond, 
1816.  which  was  given  accordingly,  and  returned  to  the  Clerk's  of- 
fice; whereupon,  the  Sheriff  sold  the  property  to  Pointer, 
"  who  bid  for  and  bought  the  same,  with  foil  knowledge  of  ail 
"  the  circumstances  of  the  title  of  the  party  who  afterwards 
u  recovered  them."  The  Sheriff  immediately  paid  over  the 
money  to  Turner.  An  action  of  Detinue  was  brought  against 
Pointer  for  the  slaves,  bo  purchased  by  him  ;  and  they  were  re- 
covered of  him.  He  then  brought  an  action  of  Assumpsit 
against  the  Sheriff,  to  recover  of  him  the  purchase  money, 
and  expenses  incurred  in  defending  the  title. 

The  Declaration  contained  two  Counts;  one  stating  the 
circumstances  specially,  and  charging  a  promise  to  pay  ;  the 
other,  in  the  usual  form,  for  money  bad  and  received.  Plea 
non  assttmspsit,  and  issue. 

The  Jury  found  a  verdict  for  the  plaintiff,  subject  to  the 
Court's  opinion,  on  a  case,  which  presented  the  above  facts, 
but  did  not  state  any  promise  by  the  defendant.  The  Supe- 
rior Court  of  Law  gave  judgment  for  the  plaintiff ;  and  the  de- 
fendant appealed  to  this  Court. 

Leigh,  for  the  Appellant,  insisted,  that,  where  there  is  neither 

an  express,  nor  implied  promise  of  re-payment,  an  action  for 

(a)  Bull.  N.  P.  money  paid  and  advanced,  or  had  and  received,  does  not  lie  ;(a) 

FUp.  20.  aD(*  ^at  ^rom  *De  foe*8*  stated  in  this  case,  it  was  not  possible 

to  imply  a  contract  binding  the  Sheriff  to  warrant  the  title,  or 

to  refund  the  purchase  money. 

Bouldin,  contra>  relied  on  the  general  proposition,  that  a  sel- 
ler of  personal  property  warrants  the  title.  There  is  no  reason 
for  making  a  difference  in  this  respect,  between  a  Sheriff's  sale, 
and  other  sales.  The  act  of  levying  afi.fa.  is  a  strong  decla- 
ration, by  the  Sheriff,  that  the  property  belongs  to  the  defend- 
ant. The  policy  of  the  country  requires  that  the  purchaser 
should  consider  the  She/iff  responsible  for  the  title.  There 
is  no  privity  between  the  purchaser  and  the  creditor. 

It  is  contended  that  the  Sheriff  is  compelled  to  pay  over 
the  money  to  the  creditor :  but  the  law  does  not  compel  him 
to  levy  the  execution  on  property,  not  belonging  to  the  defend- 
ant, though  shown  to  bim  as  his  property.    The  Act  of  At- 
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aembly  (a)  does  not  prevent  him  from  putting  it  upon  the  par-  December, 
tie*  to  try  their  title,  as  the  Court,  in  Baird  v.  Rice,  (b)  said  he  v-^l^^/ 
might.     The  right  of  the  creditor  to  give  an  indemnifying        Stone 
bond  doet  not  compel  the  Sheriff  to  levy  the  execution.     The         .v- 
Sheriff  acts  at  his  peril.     If  he  be  not  responsible  to  the  pur- ,  .  Re9   ^^ 
chaser,  he  may,  by  a  little  tampering  with  a  claimant,  raise  2d  Vol  ck.  129, 
money  by  execution,  out  of  property,  that  does  not  belong^  icall.  22. 
to  the  debtor. 

A  more  serious  question  in  this  case  is,  whether  the  pur* 
chaser's  having  notice  of  the  existing  claim  shall  deprive  him 
of  remedy.  But  in  the  nature  of  the  case,  there  was,  I  con- 
tend, an  express  warranty  by  the  Sheriff  The  purchaser's 
being  induced  by  the  Sheriff  to  purchase,  and  being  injured,  if 
sufficient  consideration  to  raise  an  assumpsit.  The  Sheriff,  too, 
is  indemnified ;  so  that  the  creditor,  who  has  improperly  re- 
ceived the  money,  is  ultimately  responsible  to  him. 

Assumpsit  for  money  bad  and  received,  is  the  proper  form 
of  action,  where  the  seller  affirms  the  property  to  be  his,  and  it 
tarns  out  not  to  be  so.  (<?)  $  x\  E*  N- 

Leigh  in  reply.  I  do  not  controvert  the  general  rule  of  law, 
that  the  seller  is  responsible  for  the  title  ;  but  I  find  no  instance 
where  this  rule  has  been  applied  to  a  public  officer,  who  is  com- 
pelled to  sell,  and  compelled  to  pay  over  the  money.  The 
Sheriff  when  the  creditor  shews  him  the  property,  and  offers 
the  bond  of  indemnity,  is  bound  to  levy  the  execution,  and  to 
sell.  The  bond  is  given  to  protect  the  Sheriff  against  the 
right  of  the  person  claiming  the  property,  not  against  the  suit 
of  the  purchaser  to  recover  bis  money  back.  Besides,  under 
the  Act  of  Assembly,  the  person  authorized  to  sue  upon  the 
bond,  is  not  the  Sheriff,  but  the  claimant  of  the  property. 
There  would  be  greater  propriety  in  the  purchaser's  suing  the 
creditor,  (to  whom  the  money  has  been  paid  over,)  than  the 
Sheriff. 

December  7ft,  1816,  Judge  Roane  pronounced  the  following 
opinion  of  the  Court. 

This  is  an  action  of  Assumpsit,  brought  by  the  Appellee 
against  the  Appellant,  as  Sheriff  of  the  County  of  Halifax. 
The  Declaration  contains  two  Counts.    The  first  states,  in 
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December,  substance,  that  a  JL  fa.  had  issued  at  the  suit  of  Turner 


1816. 


against  Jones,  which  came  to  the  hands  of  the  defendant,  and 
was  by  him  levied  on  three  negroes ;  that,  afterwards,  a  doubt 
arising  as  to  the  title  of  the  said  Jones  to  the  said  negroes,  the 
defendant,  the  Sheriff,  demanded  from  said  Turner,  a  bond  of 
indemnity  under  the  Act ;  which  bond  was  given  ;  and  that, 
thereupon  the  said  slaves  were  exposed  to  sale,  and  purchased 
by  the  plaintiff,  for  104/.  which  the  defendant  then  received 
from  the  plaintiff.  It  then  states  that  an  action  of  Detinue 
was  afterwards  brought  by  one  Samuel  Printer  for  the  said 
slaves,  who  recovered  the  same  with  one  penny  damages, 
whereby  the  plaintiff  was  obliged  to  deliver  up  the  said  ne- 
groes, and  pay  the  damages  aforesaid ;  by  reason  whereof,  the 
Declaration  avers,  the  defendant  became  liable  to  refund  to 
the  plaintiff,  the  price  paid  for  the  said  negroes,  and  the  costs 
and  charges  incurred  in  defending  the  suit  aforesaid,  and,  be- 
ing so  liable,  assumed  to  pay  the  same.  There  is  another 
Count,  for  money  had  and  received.  On  a  trial,  upon  the  plea 
of  non  assumpsit,  the  Jury  found  for  the  plaintiff  the  sum  afore- 
said and  interest ;  subject  to  the  opinion  of  the  Court  on  a  case, 
stating,  in  substance,  that  Turner  ordered  the  defendant  to  take 
the  said  negroes  in  execution  ;  that  be  did  so ;  and,  the  sale 
thereof  being  forbidden,  the  defendant  demanded  a  bond  from 
Turner,  which  was  given,  the  slaves  sold,  the  money  received 
from  the  plaintiff,  and  paid  over  to  Turner  ;  and  that  the  plain* 
tiff  bought  the  negroes  aforesaid,  knowing  alf  the  circumstances 
of  the  title  of  the  party,  who  afterwards  recovered  them. 

The  Superior  Court  adjudged  the  law  to  be  in  favour  of  the 
plaintiff ;  from  which  judgment  the  defendant  appealed. 

The  Court  is  clearly  of  opinion  that,  under  the  true  con- 
struction of  the  Act  concerning  Sheriffs,  (Rev.  Code,  vol. 
2d.,  p.  1 60.,)  the  Sheriff  having  received  the  bond  of  indemnity, 
was  bound  to  sell  the  slaves  in  question.  Unless  he  was  so 
bound,  the  giving  of  the  bond  by  the  creditor  would  be  a  vain 
ceremony.  He  is  not  only  so  bound,  but  he  is  sheltered  from 
any  action  by  the  party  claiming  the  negroes,  unless  the  obli- 
gors in  the  bond  prove  insolvent,  by  the  express  provision  of 
the  3d  section.  This  Act  was  made  for  the  ease  and  relief  of 
the  Sheriff,  and  exonerates  him  from  his  common  law  liability 
in  case  of  illegal  seizures,  and  from  the  measures  previously 


In  the  41*f  Year  of  the  Commonwealth.  391 

necessary  to  be  resorted  to,  to  ascertain  the  property  of  the  Dbcimbba, 
goods  seised ;  we  mean,  in  all  cases  io  which  the  sale  is  for-  vJf^L/ 
bidden,  and  the  bond  contemplated  by  the  Act  is  given.     It        8tooe 
does  not,  however,  injure  the  rights  of  the  claimants  of  the 
property ;  for  it  interposes  other  and  sufficient  defendants,  to 
satisfy  their  claims,  and  holds  the  Sheriff  himself  also  liable, 
in  the  event  of  proving  insolvent     This  view,  however,  is 
merely  in  relation  to  the  rights  of  the  original  claimants  of  the 
property.    It  is  in  exclusion  of  that  of  the  present  Appellee. 
Be  stands  only  in  the  shoes  of  a  purchaser  of  property  at  a 
Sheriffs  sale,  and  can  only  go  against  the  Sheriff,  for  damages, 
on  the  ground  of  an  express  or  implied  warranty  of  *he  title  of 
the  negroes  sold,  in  consequence  of  being  evicted.     The  Court 
will  not  stop  to  inquire  whether  the  present  form  of  action  is 
adapted  to  a  recovery  in  favour  of  the  Appellee,  being  clearly 
of  opinion  that  he  is  not  entitled  to  recover  against  the  Sheriff 
in  any  form  of  action^ 

However  the  question  of  warranty  may  be,  in  the  case  of 
sales  made  by  Sheriffs  prior  to  the  Act  in  question,  or  in  cases 
not  coming  within  it,  no  warranty  can  be  implied  in  the  case 
before  us.  The  Declaration  of  the  Appellee,  itself,  makes  a 
case  under  the 'Act,  and  in  which  the  Sheriff  was  bound  to 
sell;  whether  the  negroes  belonged  to  the  defendant  to  tbe^L 
fa*y  or  not.  We  cannot  say,  therefore,  that  the  Sheriff  impli- 
edly warranted  the  title  of  the  slaves  in  question.  I'be  Ap- 
pellant has  only  done  what  he  was  bound  to  do  ;  he  has  broken 
no  faith  with  the  Appellee  ;  he  has  duly  paid  over  to  the  cre- 
ditor the  money  be  received  from  the  Appellee,  and  has,  cer- 
tainly, neither  contracted  in  law,  or  equity,  to  refund  it.  What* 
ever  redress  the  Appellee,  therefore,  may  be  entitled  to,  it  is 
not  against  the  Appellant  We  are,  therefore,  unanimously,  of 
opinion  that  the  judgment  is  to  be  reversed,  and  entered  for  the 
Appellant. 
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^wESbiS^        The  Attorney  General  against  Fenton, 

AND 

The  Same  against  Shepherd. 

UuJ£  Vmhf  AMONG  the  minutes  of  a  Court  Martial  convened  by  Lieut* 
1815,  oo  the  Colonel  Beatty  of  Frederick  County,  31st  Regiment  Virginia 
™*Ha\£*cJr*  Militia,  under  authority  of  ••  an  Act  to  amend  the  Militia  Laws 
StiJbT  tte"  ** this  Commonwealth,"  passed  February  14th,  1814,  the  three 
israiogofa  Writ  following  entries  appear,  viz. :  •*  At  a  Court  Martial,  held  at 
CoSTof7  a£" ibe  Couit-house  in  Winchester,  on  Thursday,  the  10th  day  of 
peal*  to  a  Jud*  «  November,  1814,  agreeably  to  the  adjournment  of  the  24th 
Sogfrooi  custody  "  of  October,  by  order  of  Lieut.  Colonel  Henry  Beatty,  for  the 

eiTb^M^oce"  trial  °f  9UCn  Per80n8»  af  fa',ed  to  aPPear  at  ^  Place  <*  ***' 
of  k  Court  Mar  u  desvous,  and  march,  under  the  late  requisition  of  July  20th, 

to !m ' OfaS "  **  a,8°  thosc,  wno fai,ed  io  march  with  CaPteil1  Darlint<m  » 
imposed    upoo  •*  der  orders  of  31st  March  last ;   Present  Lieut  Colonel  Hen- 

peering  at    fa" ry Beatty,  President;  Major  Joseph  Sextan,  Major  Charles 
w/^Trt" BrnU<  CaPtainB  Sanford,  Roberts,  Baldwin  and  Darimtan. 
marking,     in"  Colonel  5/ra%  administered  an  oath  to  the  members  impar- 
^tttSo  *  tf  "  '**% t0  &**  on  M  matters,  that  shall  came  brfore  them  ;  and 
Mchtia;  foheinU  ^aJ0r  Sexton  administered  the  same  oath  to  Colonel  Beatty. 
it  oo  discharge, "  The  excuse  of  Josiah  I.  Fenton  being  heard  and  considered 
Seo^of  ^"insufficient,  it  is  ordered  that  he  be  fined  forty  eight  dollars, 
■on    from    the "  being  six  months  pay.     Ordered,  that  the  persons  this  day 
8ta^or°of  the"  fined*  be  imprisoned  one  calendar  month  for  every  five  dot- 
United  States.  •#  |are  0f  (ne  gneg  imposed  on  them,  in  case  they  fail  to  pay 
"  the  same,  or  in  proportion  for  such  part  thereof,  as  they  shall 
"  fail  to  pay."     A  certificate  of  these  two  last  orders,  (signed 
by  the  Clerk  of  the  Court  Martial,  not  by  the  President,)  was 
delivered  to  the  Sheriff  of  Frederick. 

Fenton  failed  to  pay  the  fine  :  the  Sheriff  took  him  in  cus- 
tody :  he  applied  to  the  Superior  Court  of  the  County  for  a 
Habeas  Corpus,  which  was  awarded ;  and  the  Sheriff  returned 
the  above  certificate  as  the  warrant  and  cause  of  detention. 
^  The  minutes  of  the  proceedings  of  the  Court  Martial  being 
produced  in  Court,  the  three  Entries  above  quoted  appeared. 

The  Superior  Court  pronounced  the  following  opinion  :  "  It 
"  seems  to  the  Court  here  that  it  does  not  appear  from  the  said 
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"  proceedings,  that  any  specific  charge  was  exhibited  against  Dbcimbi*, 
•*  the  said  JosiahL  Fcnton,  or  of  what,  in  particular,  the  crime,  VJ^L. 
"  for  which  be  was  fined  and  directed  to  be  imprisoned  as  attorney  Geo* 
44  aforesaid,  consisted.    But,  so  far  as  the  Court  can  discern  the  «* 

V. 

"  nature  thereof,  it  would  seem  that,  being  called  forth  into  ac-    Fenton  and 

44  tual  service  by  some  legal  requisition,  he  was  charged  with     S^h^- 

"  having  failed  to  obey  such  call.     By  the  statute  of  1804,  ch. 

"  36,  sect.  43,  it  is  enacted  that, '  whenever  any  Militia  shall 

"  be  called  forth  into  actual  service,  they  shall  be  governed  by 

u  the  articles  of  war,  which  govern,  the  troops  of  the  United 

**  States,  and  Courts  Martial  shall  be  held,  as  therein  directed, 

*'  to  be  composed  of  Militia  Officers  only.'    '  And  although 

**  the  statute  of  1814,  ch.  4.,  has,  for  obvious  reasons,  directed 

"  that,  in  the  cases  contemplated  by  it,  those  Courts  Martial 

"  shall  be  ordered  by  and  composed  of  officers  not  in  actual 

**  service,  and  has  designated  the  number  and  rank  of  the  offi- 

"  cers,  who  may  compose  them,  it  does  appear  to  the  Court 

**  here,  that  it  has  not  interfered  farther  with  the  prior  laws 

"  upon  this  subject,  or  made  any  other  new  regulations  respect- 

"  ing  the  mode  of  proceeding  of  such  Courts,  but  has  left  them 

M  to  be  governed  in  other  respects  by  the  laws,  which  were  in 

"  existence  at  the  time  of  passing  that  statute,  and,  more  par- 

*'  ticularly,  with  respect  to  the  oath  to  be  taken  by  the  mem- 

"  bers,  when  such  Courts  are  constituted  ;  on  which  subject 

"  the  statute  of  1814  is  entirely  silent.     And  yet  it  appears  by 

"  the  28th  section  of  the  Act  of   1804,  that  the  Legislature 

"  considered  the  oath  prescribed  by  the  Articles. of  War,  as  an 

"  important  part  of  those  proceedings,  and  not  to  be  departed 

"  from,  but  by  the  authority  of  express  law.     And  it  also  ap- 

"  pears  by  thejtatute  of  1792,  ch.  57,  sect.  2.,  that  the  Le 

"  gislature  has  expressly  declared,  that  *  no  person  shall  have 

"  power  to  act  in  any  office,  legislative,  executive  or  judiciary, 

"  without  taking  such  of  the  oaths  prescribed  by  that  Act,  if 

"  another  be  not  specially  prescribed,  as  is  adapted  to  his  case. 

"  And  the  Court  also  recollecting,  that  it  is  a  principle  of  com- 

"  moo  law,  that  oaths  prescribed  by  statutes  cannot  be  quali- 

"  tied,  but  must  be  taken  in  the  very  words  of  the  statute ;  and 

"  it  appearing  to  the  Court  here,  from  an  inspection  of  the 

"  proceedings  of  the  said  Court  Martial,  that  neither  the  oath 

"  prescribed  by  the  said  articles,  nor  any  oath  known  to  or 
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December,  "  prescribed  by  any  law  of  this  Commonwealth,  was,  either 
v^^-^,  "  'n  form  or  substance,  administered  to  the  members  of  the  said 
Attorney  Gene* "  Court  Martial ;  but  that  the  oath,  administered  to  them,  was  es- 
ral         "  sentially  and  materially  variant  from  them,  and  every  of  them ; 
Fentoa  and    "  it  is  the  opinion  of  the  Court  here,  that  the  said  Court  was  not 
Shepherd.     M  legally  constituted,  and  therefore  bad  not  jurisdiction  of  the 
"  said  case,  and  was  by  the  law  of  the  land,  denied  all  power 
"  to  act  therein.     And  thereupon  the  said  Josiah  I.  Fenton  it 
"  discharged  from  custody.     And  it  is  considered  by  the  Court, 
"  that  he  pay  to  the  officers  of  this  Court  their  respective  fees, 
"  for  their  services  respectively  rendered  to  him  in  this  behalf." 
To  which  Judgment  the  Court  of  Appeals,  on  motion  of  the 
Attorney  General,  awarded  a  Writ  of  Error,  which  was  applied 
(a)Acutf  1814  for  under  the  Act  of  January  10th,  1815,  sect.  11.  (a) 
-15,  e*.  2«.  p.     Tnc  CM9  tf  shepherd  was  similar  to  that  of  Fenton  ;  except 
that  it  did  not  appear,  that  Shepherd  had  any  notice  of  the  ac- 
cusation against  him,  or  of  the  sitting  of  the  Court  Martial ; 
or  that  any  process  was  issued  to  bring  him  before  it ;  and, 
from  the  examination  of  the  Clerk  of  the  Court  Martial,  it  ap- 
peared that  the  proceedings  in  his  case  were  altogether  ex  parte; 
whereupon,  he  was  discharged  from  custody  by  order  of  the 
Superior  Court  of  Law. 

These  cases  were  argued  together  by  Nicholas  (the  Attorney 
General*)  in  support  of  the  Writs  of  Error,  and  by  Leigh  on 
the  other  side,  on  the  29th  and  30th  days  of  October,  1816  : 
but  none  of  the  points  made  in  this  argument  were  determined 
by  the  Court 

Friday,  November  29* A,  the  Court  requested  a  re-argument  on 
these  points 

1st.  Whether  the  defendants  in  error  were  so  "  in  the  ser- 
vice of  (his  State,"  and  so  discharged  from  that  service,  as  to 
authorise  an  application  by  the  Attorney  General  for  a  Writ 
of  Error,  under  the  11th  Section  of  the  Act  of  January  lOthi 
1815. 

2d.  In  the  event  of  this  Court's  having  Jurisdiction  in  the 

,    case,  it  is  farther  worthy  of  more  particular  inquiry  whether 

the  term  of  imprisonment,  which  ensues  the  non-payment  of 

the  fine,  should  not  be  ascertained  by  a  subsequent  Court  Mar- 
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tial,  instead  of  being  left  to  the  officer  to  say  whether,  and  how  Dicembeb, 
much  of  the  fine  has  been  paid.  I816' 

Upon  these  points,  a  re-argument  was  had  in  the  absence  of  Mtorney  0ene 
the  Reporter.  ral 

Fenton  and 

December  10ft,  1816,  Judge  Roane  pronounced  the  Court's     Shepherd. 
opinion,  as  follows : 

The  Court,  (not  deciding  whether  the  Act  of  January  10th 
1815,  concerning  Writs  of  Habeas  Corpus,  gives  a  right  of  ap- 
peal to  this  Court,  by  means  of  a  Writ  of  Error  to  the  defend- 
ant to  such  Writ  of  Habeas  Corpus,  as  well  as  to  the  prisoner, 
in  the  case  of  a  confinement  like  that  now  in  question,)  is  of 
opinion,  that  the  right  of  appeal,  given  to  the  Attorney  Gene- 
ral by  the  1 1th  Section  of  the  said  Act,  is  confined  to  the  case 
of  persons  held  in  service  of  this  State,  or  of  the  United  States ; 
by  which  the  Cctart  understands  military  service,  or  at  least  a 
service  different  from,  and  of  greater  urgency  than  the  confine- 
ment of  the  Appellees  now  in  question.  On  this  ground,  the 
Court  is  of  opinion  that  the  said  Act  did  not  warrant  the  Writs 
of  Error  in  these  cases;  and  they  were  improvidently  award- 
ed.   It  is  therefore  ordered  that  the  same  be  dismissed. 


Grantland  against  Wight,  Executor  of  Joy  and  D^Jf ||JJ; 
of  Prentis. 

AFTER  the  reversal,  by  this  Court,  of  the  decree  in  the  1hAvipu,,d,J' 
case  of  Qrantland  v.  Wight,  reported  in  2Munf.  179—186,  the«  V««*<>«  of 
cause  being  remanded  to  the  Court  of  Chancery,  with  direc-^jjj^j^. 
tions,  that  the  Injunction  be  re-instated,  until  Wight  should  in  equity, 
"  tender  a  good  and  sufficient  Deed  in  the  opinion  of  the  Chan-  JJ^J?8  forthe 
ceUor"  Wight  accordingly  tendered  a  Deed  from  him  as  Execu-  purchase  mo- 
tor, with  special  warranty  against  the  claim  of  all  persons  ground,   that 

the  title  of  the 
Vendor    is    not 
dearly  shewn  to  be  good  ;  but  is  bound,  on  his  pari,  to  prove  U  bad. 

2.  Kn  Ececutor  selling  the  land  of  bis  Testator,  by  virtue  of  a  power  given  by  the  Will,  is  not 
bound  to  convey  with  general  Warranty,  without  an  agreement  to  that  effect ;  but  to  that  only 
with  special  Warranty,  against  himself  and  all  persons  claiming  under  him;  notwithstanding  a 
written  agreement,  after  the  sale,  that  he  would  make  "  a  good  and  indefeasible  title**  to  the  pur- 
chaser ;  for  such  agreement  is  to  be  understood  in  reference  to  the  terms  of  the  sale. 
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December,  claiming  under  him,  and  delivered  a  Copy  ;  but,  at  QrantUmd 
1816. 


Wight. 


did  not  pay  the  purchase  money,  of  course  the  original  Deed 
^Grantlan<r   wa8  Dot  delivered,  but  filed  with  the  papers  in  the  cause.     To 
r-\i        t*16  Deed,  BO  tendered,  OranUand  filed  three  Exceptions : — 

1st  Alleging,  that  the  same  was  not  in  compliance  with 
the  Decree  of  the  Court  of  Appeals,  "  as  it  did  not  appear, 
"  that  the  title  to  the  Lot  in  question  was  thereby  conveyed ; 
"  it  not  appearing,  that  the  Testators  of  the  said  Wight,  or  either 
"  of  them,  had  the  legal  title,  or  that  he  was  duly  authorised  to 
"  convey  ;  and  no  title  papers  are  exhibited  by  the  said  Wight, 
"  which  can  enable  the  said  Qrantland  to  ascertain  how  the 
"  title  was  derived  from  the  original  grantee,  or  how  long  the 
"defendant,  and  those  under  whom  be  claims,  were  in  posses 
"  sion  previous  to  the  sale." 

2dly.  "  Because  the  said  Decree  is  not  properly  recited  is 
"  the  said  Deed :  it  being  directed  thereby,  that  the  said 
"  Wight  should  tender  a  good  and  sufficient  Deed,  and  not  that 
"  he  should  execute  one;  the  plaintiff  understands  the  Decree, 
"  that  he  should  procure  a  Deed  to  be  executed  from  those 
"  having  the  legal  title,  if  the  same  were  not  vested  in  him.9 

3dly.  Because  "the  Deed  does  not  contain  a  clause  of 
"  warranty,  binding  the  said  Wight  personally  and  his  heirs, 
" according  to  his  agreement^)  among  the  Exhibits,  and 
"  according  to  the  said  Decree." 

An  original  Deed  (rem  Matthew  Thomson,  and  Catharine 
his  wife,  to  John  Joy  and  John  Prentis,  and  the  privy  exam- 
ination of  the  said  Catharine  annexed  thereto,  with  a  certifi- 
cate, that  the  same  was  of  record  in  the  H  us  ting's  Court  of 
the  city  of  Richmond,  and  the  Wills  of  Joy  and  Prentis,  by 
which  the  Executor  was  empowered  to  sell  the  real  estate  of  both 
the  Testators,  (2)  being  filed  as  Exhibits  in  the  cause;  and  it 
appearing,  by  the  plaintiff's  own  shewing  in  the  supplemental 
•bill,  on  which  the  Injunction  in  his  favour  had  been  granted, 
that  he  had  taken  possession  of  the  premises ;  the  Court  of 

(1.)  Note.  The  agreement  was,  that  Wight,  on  payment  of  the  purchase 
money,  would  make  to  Qrantland  and  his  hein,  or  assigns,  "a  gtod  amd 
"  indtfmmhU  title  in  ft*  itmpte  to  the  tenement  purchased  as  afoteaaid." 

(2.)  Note.  The  power  to  tell  enabled  the  Executor  to  make  the  Conveyance 
also.    See  the  Act  of  1792,  Rev.  Code,  1st  vol.  ch.  92.  $  45. 
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Chancery  overruled  the  Exceptions  to  the  tendered  Deed,  Dscimbm, 
and,  approving  thereof,  dissolved  the  Injunction  as  before  ;(3)  ^JO^L, 
w hereopon  Qraxtland  agai  n  appealed.  GnoUaod 

V. 

Wickham,  for  the  Appellant  Wi*bt 

Leigh,  for  the  Appellee. 

December  110,1816,  the  President  pronounced  the  Court's 
opinion,  that  there  was  no  error  in  the  Decree,  which  there* 
fore  was  affirmed. 


Wilson  and  others  against  Graham's  Executor  Derided  Dec*  * 
and  Devisees.  I3th»181* 

THIS  was  a  suit  in  the  Superior  Court  of  Chancery  for  the  l.  A  Vendor. 
Richmond  District,  in  behalf  of  the  appellants  assignees  of  ^ting^Co^ 
Nathaniel  Burnett,  for  an  account  of  the  assets  belonging  to  v^.uofJ?f. 
the  estate  of  Elizabeth  Graham  deceased,  and  to  subject  awning  for  the 

purchase  mo- 
(3)  Note.   The  Chancellor  waa  of  opinion,  "  that  a  Vendee  being  in  possession,  JjJ* '  j^g   /vim 
•*  as  in  this  case,  and  coming  into  equity  for  relief  against  a  Judgment  at  law  for  ki$    equitable 
•• the  parchate  money,  on  account  of  any  defect  in  the  title,  must  prove  such  &'**  /  \l )    «*«> 
••  defect,  and  has  not  the  right  to  ask  of  the  Vendor  to  deduce  his  title.    Wot  so,  jjj1^  COOti£ 
•*■  where  the  Vendor  is  plaintiff,  asking  for  a  specific  performance  and  the  purchase  ty  of  the  Bur- 
"  money :  then,  he  must,  to  enable  a  Court  of  Equity  to  relieve  him,  come  with  chaser. 
*•  a  title,  agreeably  to  his  contract,  free  from  suspicion  ;  for,  if  there  be  any  doubt 
44  about  it,  the  Vendee,  being  a  defendant,  may,  if  the  case  requires  it,  have  a 
**  reference  of  the  title  to  a  Commissioner  of  the  Court,  in  order  that  the  title 
"  may  be  deduced,  and  the  defects,  if  any,  removed,  before  relief  should  be 
44  afforded,  unless  in  case  of  mere  probability."    He  was  also  of  opinion,    "  that 
44  the  agreement  among  the  exhibits  should  be  understood  in  reference  to  the  terms 
''iff  the  sale,  as  disclosed  by  the  plantiff  in  his  Bill ;  and,  therefore,  the  defend- 
**  suit  Wight  was  not  bound  to  make  a  Deed  with  a  warranty,  against  himself  and 
«*  fals  heirs,  in  any  other  manner  than  as  expressed  in  his  Deed  aforesaid." 
***  See,  in  support  of  this  opinion,  Sugden's  Lantf  Vendors,  p.  310.  213.  214. 
155.  167;  CoUon  v.  Wilson,  3  P.  Wms.  191 ;  and  Caltrafl  v.  Roebuck,  1  Veseu, 
jr.  225 ;  authorities  cited  in  Mr.  Leigh's  argument 

(1)  Note.    Quart  whether  the  taking  a  bond  mthout  security  has  the  same 
effect  ?  V  See  CoU  v.  Scott,  2  Wash,  141 ;  Blackburn  ▼.  Oregum,  1  Pro.  Ch. 
cstses,  420;  and  Duval  r.  Bibb,  4  J5T.  and  If.  113. 
TOL.   T.  ** 
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DsctMBiR,  tract  of  land  (which,  in  her  Iffe  time,  was  so**  4 

18ie*      the  said  Burnett  to  a  Trustee  for  the  benefit  of  her  and 


Wilton,  Ac    children)  to  satisfy  the  claims  of  the  AppeMenfs,  to  wfcfc»  tfce 
▼;         bonds  taken  for  the  purchase  money  were  assigned.    It  ap- 

cotor  and  De-  peared,  that  a  certain  John  Wyati,  who  was  said,  bat  net  pror- 
riM9>'  ed,  to  have  died  insolvent,  mas  security  m  those  bends.  Suits 
were  brought  upon  them  at  law  by  the  assignees :  in  one  in- 
stance, the  defendant,  Elizabeth  Graham,  pleaded  coverture  at 
the  time  of  executing  the  bond :  and  judgment  was  pronounced, 
that  the  plaintiff  take  nothing  against  her,  but  that  he  recover 
against  Wyatt:  in  another  case,  judgment  was  obtained  by  tk& 
plaintiff  against  her  only.  Those  Judgments  were  alleged  to  be 
unsatisfied ;  and  this  suit  was  brought  to  get  satisfaction.  The 
Executor  of  Mrs.  Graham,  by  his  answer,  insisted,  that  she 
was  a  feme  covert,  and  not  bound  by  the  bonds.  A  eompi*> 
mise  took  place  between  the  plaintiffs,  and  several  of  the 
devisees,  by  which  the  latter  gave  up  their  respective  shares 
of  the  land  to  the  former,  who,  on  their  parts,  relinquished  any 
claim  for  profits. 

On  the  19th  of  June,  1811,  a  Decree  nisi  having  been  serv- 
ed upon  the  defendant,  Walter  Graham,  and  he  still  foiling  to 
answer  the  Bill,  upon  the  motion  of  the  plaintiffs  for  a  Decree 
against  him,  Chancellor  Tailor  was  of  opinion,  that,  *  by 
"the  terms  of  the  Deed  from  Nathaniel  Burwdl,  BlisatuA 
u  Graham  and  her  children  were  all  joint  purchasers;  and  that 
"  the  said  Burnett,  by  executing  that  Deed,  and  taking  bonds 
"  for  the  purchase  money,  discharged  the  land  from  his  equita- 
"  ble  Urn ;  so  the  plaintiffs,  as  his  assignees  cannot  now  be 
*  allowed  to  claim,  under  him,  that  which  he  bad  abandoned  $" 
and,  also,  "  that  if  (as  the  fact  seems  to  be)  Elizabeth  Graham 
"executed  those  bonds  while  covert,  they  were,  as  to  her, 
"void,  and,  therefore,  the  plaintiffs  have  no  right  Is  an 
u  account  of  her  assets,  in  the  bands  of  her  Executors.*  He, 
therefore,  dismissed  the  Bill  as  to  the  said  defendant,  Walter 
Graham:  (I)  from  which  Decree  the  plaintiffs  appealed. 

(1)  Note.  The  pbiotiffi  thereupon  moved  for  leave  to  amend  their  Bill,  and 
to  make  the  representatives  of /o*n  WyaU  parties  defendants;  which  tfct  Chan- 
cellor, u  for  reasons  too  obvious,"  refused. 
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After  an  argument  by  the  Counsel  for  the  Appellants,  «o 
Counsel  appearing  for  the  Appellee,  the  President,  ea  the  13th 
of  December,  1816,  pronounced  the  Court's  opinion,  that  there 
was  no  error  lm  the  Decree,  which  therefore  was  affirmed. 


Stovall  against  London.  0^iJfd;«5?e- 

^  I4tbt  18 10. 

ARTICLES  of  agreement  were  entered  into,  on  the  Uth  i.  Under  wh*t 
of  September,  1809,  between  John  London  and  George  J.  S^^u^B^ 
vail,  to  the  following  effect :  viz.;  London  agreed  to  convey  to  tor  ipecificDer- 
Stovall,  tat  A  general  warranty,  a  Tract  of  Land  "  in  the  State  f^^,t  fo? 
"  of  Tennessee  and  County  of  Robertson,  known  and  distln-*0  ese^V?f 
"  guished  by  the  name  of  TurnbuWs  Horse  Stump,  the  same  may  'decree  ne- 
"  being  one  entire  pre-emption,  or  640  acres  of  Land,  formerly  ^^l^  §  j||* 
44  belonging  to  Andrew  Hart,  and  which  the  said  London  and  Bill,  without  a 
44  Usbrother  James  bought  of  Susanna,  Executrix  of  said  An^ 
44  Hart  deceased."  And  Stovall  on  his  part  agreed  to  convey  to  *|*  ^jjj^'jj; 
London  all  his  land  "  lying  in  the  County  of  Campbell  on  tbejected  tofy  the 
44  waters  of  Rock  Island  Creek  whereon  his  mother  Elkabeth™^1  m  hb 
14  Stovall  then  resided,  and  all  other  land  he  had  purchased  or 
44  might  thereafter  purchase  adjoining  the  first  mentioned  important  dr. 
«  Tract,  which  said  Trad  was  willed  him  by  his  father.'9  In  SJJSJ^  ^ 
consequence  of  this  "  exchange  and  conveyance  in  law,"  the  to  have  been 
parties  agreed  to  submit  each  of  the  sait]  tracts  of  land, "  as  whicn  ^  \l^L 
44  soon  as  convenient,  at  farthest  on  or  before  the  1st  day  of  May,  <**  eabeUP*rt7 
44  1810,"  to  valuation,  by  each  person  choosing  bis  own  valuer,  tet  forth  in  the 


and,  in  case  they  disagreed,  for  them  to  choose  a  third  ownj^^S 
whose  Judgment   should    be  final.    In    case   StovalPs  land  the    d**^**** 
should  be  valued  higher  than  London's,  the  latter  was  to  pay  iuwerCrewived 
the  former  four  hundred  dollars  <(  next  September,  if  that aum  J^^^j^ 
ebould  be  due,"  and,  if  more,  the  balance  to  be  paid  in  two  an*  for  the  distance 
Dual  payments,  unless  Stovall  would  take  negroes  at  valuation.  Ibe^racuTto^ 
Stovall  agreed,  "  to  let  the  said  London  seed  the  land,  or  any  exchanged. 
44  pert  he  might  choose,  after  tie  usual  time  of  seeding  takes 
44  puce,  next  Fall,  and  to  convey  with  general  warranty  the 
«  said  Tract  of  Land  to  London,  on  or  before  the  first  day  of  Sep- 
44  Umber  next."    As  Elizabeth  Stovall  had  her  life  estate  in  part 
of  the  said  Land,  if  she  gave  it  up  to  Stovall,  it  was  to  be  • 
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Deems**,      No  motion  was  made  by  Stmmlli*  refer  the  title  ef 

1 W6'  to  a  Comasissioner  for  examination ;  and  ne  testimony  waa  ex- 
hibited od  his  part  Two  Copies  of  Deeds  attested  by  Jokm 
Hutchesen  Register  of  Robertson  County,  were  inserted  in  the 
•transcript  of  the  Record ;  though  not  mentioned  in  the  BiU  or 
Answer ;)  one  of  which  Deeds  was  from  James  London*  mi 
the  other  from  Susannah  Hart,  to  J ohn  London,  for  320  aeres 
each;  and,  in  both,  the  Land  conveyed  was  described  as 
"  lying  in  the  County  of  Robertson*  and  State  of  Tennessee, 
"  on  the  North  side  of  Sycamore  Creek  adjoining  a  Survey  ef 
"  Robert  WeakUfs,  known  by  ike  name  of  the  Horse  wiummf 
and  also  by  courses  and  distances. 

Chancellor  Tailor,  "  being  of  opinion  that,  as  the  plain- 
•"  tiff  has  fully  performed  -the  agreements  in  the  Bill  mentioned 
"  on  bis  part,  except  so  far  as  be  was  prevented  by  the  defendant, 
"  the  defendant  ought  on  his  .part  to  perform  the  same  agree* 
'.'  ments,"  therefore  decreed,  "  that  he  execute  a  Deed,  mWk 
"  general  warranty,  to  ensure  an  estate  of  inheritance  in  ths 
"  Lands  sold  by  him  to  the  plaintiff,  subject  to  Elisabeth  8t+ 
"  valPs  life  estate  in  part  thereof;  and  that  the  said  defendant 
"deliver  the  said  Deed,  with  the  possession  of  the  said  lands, 
«( to  the  plaintiff,  and  account  for  the  profits  thereof,  since  ths 
"first  day  of  November  1810,  before  a  Commissioner  of  iha 
"  Court,  who  is  to  state  and  report  the  same,  with  such  matters 
"  as  he  may  deem  pertinent,  or  whicbeither  party  may  require. 
u  And  being  farther  of  opinion  that,  until  there  is  a  valuation 
"of  the  Lands  sold  by  the  said  defendant  to  the  plaintiff  4a 
*'  the  State  of  Tennessee,  the  annual  allowance  of  twenty 
"pounds  on  account  of  the  life  estate  as  aforesaid  should  net 
"  be  decreed  at  this  time,"  he  farther  adjudged,  ordered  and 
decreed  that,  "  unless  the  said  defendant  shall,  forthwith  afar 
"  being  served  with  a  copy  of  this  Decree,  proceed,  in  coe> 
"  fortuity  with  his  agreement  of  the  11th  of  September  \$OQ4 
"  to  appoint  a  valuer  of  the  said  Lands  in  Tennessee  deeerib- 
<c  ed  in  that  agreement,  Robert  Weakly*  and  such  other  per- 
"  sous  as  the  said  plaintiff  shall  name,  shall  be  and  they  are 
"hereby  appointed  for  that  purpose ;  and,  in  case  of  their  As- 
"  agreement,  they  are  to  choose  a  third  person ;  and  they  are 
"  required  to  report  their  proceedings  to  this  Court  in  order  4o 
"  a  final  Decree."  % 
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Fm»tbh>  Decree  the  defendant  peeked  an  Appeal,  which, 
tto  Cams cctlor  allowed 

Wiekham  for  the  AppeMaat  1  do  set  contend  thai  the  Bill 
ought  to  be  dismissed  in  the  first  ioitanee ;  bat  the  title  of 
London  to  the  Lead  is  Tennessee  should  be  referred  to  a 
Commissioner  for  investigation,  (a)  t£)  ffigk*» 

Ashe  comet  into  a  Court  of  Equity  lor  ipecilie  performance,  t.  Lamm*9$ 
he  is  bound  to  shew  that  he  has  made,  or  can  make  a  good  ti-^jij*' 3    **' 
tie.    The  title  ought  to  be  free  from  suspicion  ;  (6)  for  a  pur-  (*)Snf*»,2l0. 
chaser  is  not  bound  to  take  a  defective  title,  and  no  man  i* 
obliged  to  buy  a  law  suit 

The  Contract  was  that  he  should  convey  the  Land  by  Deed 
with  general  warranty.  And,  since  a  Deed  by  a  person  net 
tn  possession  does  not  operate  as  a  Conveyance,  it  was  incum* 
bent  upon  him  to  prove  that  he  was  in  possession  of  the  land. 
Besidfs,  the  description  in  the  Conveyance  must  correspond 
with  the  specific  Tract  of  Land  agreed  to  be  conveyed; 
whkh  is  not  the  case  in  the  present  instance.  The  proofs  of 
title  exhibited  are  also*  very  defective.  No  Grant  is  shewn 
for  the  Land  ;  no  title  whatever  in  Andrew  Hart ;  nor  is  there 
any  proof  of  the  right  of  bis  Executrix  to  convey.  James 
Lenden's  title  to  the  320  acres  bought  of  him  is  not  shewn : 
there  b  no  subscribing  Witness  to  the  Deed  from  him ;  and 
neither  of  the  Deeds  is  properly  authenticated. 

With  respect  to  the  Deed  from  the  plaintiff  himself;  the 
privy  examination  of  his  Wife  ought  to  have  been  taken  upon 
a  Commission /rom  ft*  State  of  Tennessee,  where  the  Land  ties  $ 
not  from  Amherst  County  Court  in  Virginia. 

The  Chancellor  should  have  examined  the  title  and  taken 
notice  of  these  defects,  even  without  a  reference  to  a  Master. 
He  erred  also,  in  appointing  persons  to  value  the  Land. 
SkoaUy  on  his  part,  was  not  bound  to  proceed  to  appoint  a 
Vainer  until  the  title  papers  were  shewn  him. 

Munford  contra.  The  plaintiff  was  not  bound  to  shew  his 
title,  it  being  admitted  by  the  agreement,  or  acquiesced  in  by 
the  defendant,  who  received  the  money  lodged  with  Qeorge 
CebtU  for  him,  th'jugh  he  raised  a  dispute  at  first.  By  doing 
•o,  he  waved  the  objections  he  had  taken  to  the  title.     The 
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Dbcem bee,  peculiar  terms  of  this  Contract  are  worthy  of  notice.  The  ti- 
1816.  (i^  5^  wt,ich  each  party  held  hit  Land*  to  be  exchanged  for 
Stovall  ***e  I4*0**  of  the  other  party,  is  specially  set  forth ;  shewing 
an  agreement  to  part  with  one  title  for  the  other,  such  as  ffcqy 
'  were.  An  Exchange  of  Lands  differs  in  this  respect  from 
other  purchases.  The  defendant  has  not  shewn,  and  was  not 
bound  to  shew,  his  own  title  to  the  Land,  which  he  was  to 
convey;  and  has  no  right  to  call  for  proof  from  the  plaintiff 
of  his  title  to  the  land  conveyed  by  him. 

A  reasonable  performance  on  our  part  is  all  that  can  be  ex- 
pected. The  defendant  failed  to  appoint  persons  to  value  the 
Tennessee  Land.  He  did  not  demand  of  the  plaintiff  the 
production  of  his  title  papers,  until  after  the  suit  was  brought 
And  no  objection  was  made  in  the  Court  of  Chancery,  to  the 
authentication  of  our  title  papers,  nor  to  their  sufficiency.  He 
must  have  been  acquainted  with  the  title,  and  with  the  value 
of  the  plaintiff's  Land ;  else  why  did  he  receive  the  money  ? 

A  reference  of  the  title  to  a  Commissioner  is  not  to  be 
made  without  consent  of  the  purchaser ;  for  he  may  buy  a  de- 
fective title  if  he  chooses.     In  this  case  Stovall  did  not  mote 
(Q)Sugim,\55.  the  Chancellor  to  direct  a  reference,  (a)  and  it  is  too  late   to 
make  such  motion  in  the  Court  of  Appeals. 

The  relinquishment  by  London's  wife  was  regularly  made 
by  a  Commission  from  Amherst  Court  This  Court  has  no 
jurisdiction  over  the  Lands  in  Tennessee.  The  Decree  ope- 
rates in  personam  not  in  rem.  But  even  if  the  title  of  the 
Wife  were  out  standing,  a  Deed  from  London  himself,  with 
general  warranty,  is  sufficient  to  satisfy  the  terms  of  the 
agreement 

Wickham  in  reply.  Stovall  is  bound  to  specific  performance 
by  his  accepting  part  performance  from  London.  But  he  b  not 
bound  to  accept  partem  pro  toto.  He  did  not  receive  the  mo* 
ney  mJuU  satisfaction.  I  admit  he  is  bound  to  return  it  with 
Interest,  if  a  good  title  be  not  made. 

The  description  of  each  Tract  in  the  agreement  was  not  a 
description  by  both  parties  as  to  eachy  but  only  by  the  party 
undertaking  to  convey.  The  other  party  was  not  to  be  sup* 
posed  conusant  of  any  title  but  his  own.     The  very  circuna- 


v. 
London. 
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ttanoe  that  the  Lands  were  to  be  vahted  shewed  that  StovaU  Dicimbeh, 
knew nothing  of  the  TracLin  Tennessee.  v^^L> 

A  conveyance,  according  to  the  laws  of  Virginia,  is  not       stovali 
good,  where  the  Contract  is  to  be  carried  into  effect  in  ano- 
ther country.    In  such  case  the  law  of  that  country  is  to 
prevail. 

December  14ffc,  1816,  the  President  pronounced  the  Court's 
opinion,  that  there  was  no  error  in  the  Decree,  which  there- 
fore was  affirmed. 


Boyd  and  Swepson  and  others  against  Stainback  j^^  Jan 
and  others.  i/i^im* 

THIS  was  a  suit  in  the  Superior  Court  of  Chancery  for  theof  dw^tto 
Richmond  District  in  behalf  of  Boi/d  and  Swepson  and  other  1fnder»  who 

•*  r  thereupon  re- 

persons,  who  sued  88  well  for  themselves,  as  for  others,  theceives,  and  im- 

creditors  of  Daniel  Shelton deceased,  who  might  come  in  and  Je^*  tLnTto 

be  contributory  to  the  costs,  against  William  Stainback  the  fa  the  Loanee,  to 

ther-in-law,  CharUttte  Shelton  the.  widow,  and  James  Hester, same  Serins,  as 

Sheriff  of  Mecklenburg  County,  to  whom  the  estate  of  «aid^^e  *%£J% 

decedent,  who  died  intestate,  was  committed.  and  re  delivery 

The  Bill  stated  that,  at  the  time  of  the  Intestate's  death,  he  Jf ^"mJjSSlt 

was  possessed  of  a  considerable  estate  in  Slaves  and  other  Jo  bar  the  rights 

personal  property;    but  the  defendant  Stainback   pretending der  the  \ct  to 

that  the  same  had  been  lent  by  him  to  the  said  decedent  in  his  ^v£^£lMl, 

life  time,  took  the  whole  of  the   Slaves  and  greater   part  of 

the  other  property  into  his  possession,  and  removed  them  from  slaves,   though 

the  County  of  Mecklenburg  to  the  County  of  Brunswick ;  that  ^7^jt£7 

duly  recorded, 
and  therefore 
void  ai  to  Creditors,  the  Loanee  having  continued  in  possession  five  years  without  such  demand, 
aswoaldbar  their  right,  is  nevertheless  effectual  between  the  parlies  and  their  representatives. 
If,  therefore,  the  Loanee  die  in  possession  of  such  Slaves,  they  are  not  to  be  considered  assets  be- 
longing to  his  estate,  nor  can  be  recovered  as  such  j  being  liable  to  his  Creditors  so  tar  as  their 
claims  remain  unsatisfied  by  the  assets  in  the  hands  of  lib  Executor  or  Administrator,  but  no  farther. 

3.  Iq  such  case,  if  the  Assets  be  deficient,. a  Court  of  Equity  will  give  the  Creditors  relief,  on 
»  Bill  in  their  behalf  against  the  lender  and  the  Executor  or  Administrator  of  the  Loanee ;  mak- 
ing the  Assets  liable  in  the  first  place,  so  far  as  they  extend ;  after  which,  it  will  allow  the  lender 
•  liauted  time  to  make  good  the  deficiency,  and,  in  default  thereof,  direct  a  sale  of  the  slaves. 

VOL.  T.  3d 
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Jasuabt,    the  said  decedent  Daniel  Shelton  had  been  Id  possession  of  the 

*j?*J*^  Slaves  in  question,  exercising  every  act  of  ownership  ov« 

Boyd  and  Swep-  t*lem  *°r  ^een  yean  previous  to  his  death ;   and    therefore 

•oo  and  others  that  the  pretence,  under  which  the  said  Stainhack  took  posset- 

Stainhack  and  ■'<>&  a8  foresaid,  was  fraudulent  and  void  as  to  the  creditors 

other*,       0f  sajd  shelton  ;  that  James  Hester,  the  Sheriff,  to  whom  the 

estate  of  the  decedent  was  committed,  alleged  that  only  a  few 

trifles  had  come  to  his  hands ;  and,  as  the  plaintiffs  believed, 

there  was  a  deficiency  of+assets  in  his  hands,  wherewith  to 

pay  their  claims.     They  were  also  informed  that  the  widow 

had  some  of  the  property  in  her  possession,  and  confederated 

with  the  said  Stainhack  to  defraud  the  creditors  by  secreting 

and  converting  the  decedent's  estate  to  their  own  use. 

The  prayer  of  the  Bill  was  for  a  discovery  of  the  assets  in 
general,  and  of  the  Slaves  in  particular;  that  the  defendants 
Stainhack  and  Shelton  be  decreed  to  deliver  up  the  Slaves  and 
other  assets  of  the  decedent,  for  payment  of  the  claims  of  the 
plaintiffs;  and  account  for  the  hire  and  profits  ;  and  that  the 
plaintiffs  might  have  such  other  and  farther  relief,  as  the  oa* 
ture  of  their  case  required. 

From  the  answers  of  the  defendants,  the  depositions  and 
exhibits  in  the  cause,  it  appeared  that  the  Slaves  had  beea 
lent  by  the  defendant  Stainhack  to  the  said  Daniel  Shelton, 
without  any  Deed  in  writing  duly  recorded,  declaratory  of 
such  loan,  and  had  remained  in  possession  of  the  latter  until 
his  death,  being  more  than  five  years,  without  any  substantial 
or  bona  fide  interruption  of  such  possession ;  though  it  was 
proved  that  Stainhack  had  frequently,  in  private,  or  when  Done 
but  relations  were  present,  demanded  the  negroes,  received 
them  from  his  daughter  the  wife  of  Shelton,  or  from  SfceJtat 
himself,  and  immediately  re-delivered  them,  to  be  held  on  the 
same  terms  as  before.  It  appeared,  moreover,  from  the  an- 
swer of  James  Hester,  that  the  property  which  came  to  bis 
hands  had  been  sold  for  a  sum  insufficient  to  satisfy  the  claims 
of  the  plaintiffs. 

Chancellor  Tat  lor  was  of  opinion,  u  that  the  plaintiffs 
"  had  not  made  a  proper  case  for  a  Court  of  Equity,  since 
"  there  was,  by  their  own  shewing,  a  legal  representative  of 
"  their  debtor  Daniel  Shelton,  who  might  be  pursued  at  law, 
<'  and  whose  duty  it  was  to  pursue  the  assets  of  the  said  Hon 
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w  niel  ShtUon,  and  to  recover  the  same  for  the  benefit  of  his    ***?**** 
"  creditors,  to  be  apportioned  among  them  without  regard  to  y^-v^/ 
"  the  dignity  of  debts,  if  there  should  not  be  a  sufficiency  to  Boyd  and  Swep- 
M  pay  the  whole;  but,  if  there  were  more  than  sufficient,  to  ■ooaoJothcrB 
44  distribute  the  balance  as  the  law  requires;  which  in  no  wise  Stainbaek  and 
44  devolved  on  the  Creditors."     He  therefore  dismissed  the       ***"' 
Bill  with  Costs ;  without  prejudice  to  any  suit,  which  the 
plaintiffs  might  be  advised  to  institute  at  law. 

From  this  Decree  the  plaintiffs  appealed  to  this  Court, 
where,  the  cause  being  submitted  without  argument,  the  fol* 
lowing  opinion  was  pronounced  on  the  17th  of  January  1817. 

"  It  appearing  that  the  Slaves,  in  the  Bill  and  proceedings 
"  mentioned,  were  loaned  by  the  defendant  Stainbaek  to  the  in* 
**  testate  Daniel  Skelton  or  to  his  wife,  and  that  the  same  re* 
"  mained  in  the  possession  of  the  Intestate  until  his  death, 
**  and  more  than  five  years  without  such  loan  being  declared 
*<  by  Deed  in  writing,  recorded  according  to  law,  or  such  de» 
"  tnand  thereof  by  the  lender,  as  is  contemplated  by  the  Act 
44  of  Assembly  in  such  cases  in  order  to  bar  the  rights  of  ere- 
44  ditors ;  the  Court  is  of  opinion,  that  the  said  loan,  though 
"  void  as  to  creditors,  was  nevertheless  effectual  between  the 
44  parties  and  their  representatives;  and  that,  therefore,  the 
44  slaves  aforesaid  were  not  assets  in  the  hands  of  the  defend- 
44  ant  Hester,  to  whom  the  estate  of  the  said  Intestate  was 
44  committed  by  the  County  Court,  nor  could  they  be  recover- 
"  ed  by  him  as  such,  being  only  liable  to  creditors  so  far,  as  their 
"  Debts  remain  unsatisfied  by  the  assets  m  his  hands.  The  De- 
44  cree  of  the  Chancery  Court  is  therefore  reversed  with  Costs ; 
44  and  the  cause  is  remanded  to  that  Court,  with  directions  to 
44  have  an  account  taken  of  the  administration  of  the  defend- 
"  ant  Hester;  of  the  Debts  due  from  the  Intestate"  Daniel 
44  Snellen,  and  to  Decree  a  payment  of  those  Debts  out  of  the 
44  assets  in  the  hands  of  that  defendant,  so  far  as  the  same 
44  shall  extend ;  and  the  balance  to  be  paid  by  the  defendant 
44  Stainbaek  within  a  time  to  be  limited  by  that  Court ;  and,  in 
44  default  thereof,  that  the  Slaves  in  the  Bill  and  proceedings 
4*  mentioned,  or  so  many  of  them  as  may  be  necessary  for 
44  that  purpose,  be  sold  for  the  purpose  of  paying  said  balance.* 


SOB  Supreme  Court  of  Appeals. 


Deci2oih  isn.  Jackson's  assignees  against  Outright  and  Clark. 

iiidf^X  IN  May'  1810,  wmam  Hoymond  and  John  Webster u*\p*e* 
cause  eet  for  of  Edward  Jackson,  a  Bankrupt,  (bo  declared  under  the  Act 
feSbSt*  in*  de  <*  Congress  then  in  force,)  filed  their  Bill  in  Chancery  in  the 
Chaocery  may  County  Court  of  Harfison,  against  John  Outright  and  WiUimm 
for  gocd^cau*  Clark,  to  compel  performance  of  a  parol  agreement  of  the  de* 
hbTwe^and  f,endant  Cutright,  to  convey  a  tract  of  land  to  the  said  Jackson, 
to  plead  '  the  which,  in  violation  of  that  agreement,  he  sold  and  conveyed 
fraudHn'd  limi- t0  the  defendant  Clark,  who  purchased  with  full  knowledge  of 
taUons.  Jackson's  title,  as  the  Bill  alleged.     No  answer  was  put  in  by 

2.  A  mistake  Clark,  and  no  proceedings  against  him  appear  in  the  Record. 

of  the  defend.  jn  November,  1810,  an  order  was  made  that  Cutright  abonM 

ant's  counsel,  in  . 

advising     bim  appear  on  the  first  day  of  the  next  Court,  to  answer  tnterroga- 

avail  hinijielf'of lories.  He  came  at  that  time  by  his  attorney,  and,  on  motion, 
the  defence  had  leave  to  file  his  Answer,  which  was  accordingly  done ;  but, 
ing,  is  sufficient  at  the  same  time,  it  was  farther  ordered,  "  that  the  said  Cut* 
to6le<therlielM  "  "^  during  this  term,  or  on  the  first  day  of  the  next  Court 
in  addition  to " appear  in  Court  and  answer  Interrogatories  here  filed;  and 
the  Answer.       tt  ^  he  ^  aUachec|  by  hj8  boAy  unti,  ue  perform  |Djg  Deere* 

3.  It  items,     \n  obedience  to  this  order,  he  appeared,  and  bis  Answer*  to 

that  payment  of  .  .       V  .  . 

the      purchase  the  Interrogatories  were  committed  to  writing,  and  inserted  m 

iXiLt"  $(**"*  Recowl-     ln  October,  1811,  on  his.  Petition  filed,  leave 

performance  of  was  given  to  amend  his  Answer :  whereupon,  by  way  of  such 

tract*  for  land!  amendment,  he  alleged  that  the  agreement,  if  it  ever  was  made, 

to  take  it  out  of  was  an  actual  or  constructive  fraud  on  him  :  and  also  pleaded 
the    statute    of  J  r 

frauds.  the  statutes  of  frauds  and  perjuries,  and  for  limitation  of  actions, 

in  bar  of  the  plaintiff's  claim.  To  the  defendant's  being  per- 
mitted to  make  this  amendment,  the  plaio tiffs  objected,  "  at 
"  inadmissible,  after  an  indulgence  granted  to  the  defendant 
"in  permitting  him  to  file  his  answer  heretofore;  and  because 
44  the  cause  stood  now  for  trial,  and  was  heretofore  continued  at 
"  the  defendant's  request ;  and  the  pleas  were  not  to  the  mmU; 
4*  but  the  Court  overruled  the  objections,  the  counsel  originally 
44  employed  by  the  defendant  stating,  that  he  conceived  the 
<( defence  could  be  made  without  specially  relying  on  it*" 

The  other  circumstances  of  this  case  are  fully  set  forth  in  the 
following  opinion  of  Chancellor  Carr.  The  County  Court! 
on  hearing  the  cause,  dismissed  the  Bill  with  costs;  from  which 
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Decree,  the  plaintiffs  appealed  to  the  Superior  Court  of  Chan-    Jawuaby, 
eery  botdeo  at  Clarksburg.  ,817- 

In  October,  1813,  Chancellor  Care  pronounced  tbe  follow-  Jackt<>0tl  Al. 
iag  Opinkp  and  Decree.  wgDees* 

**  The  Bill  states  a  verbal  contract  between  Edward  Jack-  Outright  aod 
sen  and  the  defendant  Cutright,  by  which  it  was  agreed  that  if  Clark* 
Edward  Jackson  would  clear  out,  and  pay  all  expenses  attend- 
ing tbe  procuring  a  Patent,  to  a  pre-emption  right,  which  the 
said  defendant  had  to  a  certain  quantity  of  land,  that  Edward 
Jackson  should  be  entitled  to  one  half  of  the  land  thus  secured; 
that  Edward  Jackson,  in  pursuance  and  in  execution  of  this 
contract,  did  procure  for  said  defendant  the  Warrant,  Entry, 
jmd  Survey,  and  patented  733  acres  of  land  :  that  said  de- 
fendant had  often  acknowledged  the  contract,  end  proposed  to 
Edward  Jackson  to  draw  a  deed  for  his  part  of  the  land,  which, 
tbroogh  confidence  in  said  defendant,  had  been  deferred  ;  that 
said  defendant  had  sent  different  persons  to  purchase  his  part 
of  said  Edward  Jackson  ;  that,  at  length,  taking  up  tbe  idea  of 
defrauding  said  Edward  Jackson,  the  said  defendant  had  entire- 
ly refused  to  execute  his  part  of  tbe  contract  by  conveying  to 
tbe  said  Edward  Jackson  his  portion  of  the  land ;  that  he  has 
sold  part  of  the  tract  to  one  Clark,  who  had  notice  of  Edward 
Jackson's  claim,  and  is  made  a  defendant ;  and  the  plaintiff 
prays  a  specific  execution  of  the  contract." 

♦*  Cutrighfs  Answer  states,  that  he  had  heard  that  there  was 
a  verbal  agreement,  or  conversation  rather,  between  Edward 
Jackson  and  this  defendant's  father,  that  if  Edward  Jackson 
would  get  the  Warrant,  he  might  have  half  the  land.  In  his  an- 
swer to  the  first  interrogatory,  be  says,  be  does  not  recollect  » 
making  such  a  contract  himself ;  but  that,  it  is  possible,  he 
might  have  agreed  to  fulfil  his  father's.  He  believes  Edward 
Jackson  purchased  the  Warrant ;  but  he  does  not  know  whether 
at  his  own  expense  ;  that  he  paid  Edward  Jackson  ten  dollars, 
not  long  before  he  got  the  papers,  to  send  to  Richmond  for  the 
Patent;  that  he  heard  Edward  Jackson  say  the  Warrant  cost 
him  twenty  dollars :  and  he  has  a  strong  recollection  that  he 
beard  his  father  say,  in  his  life  time,  that  he  had  paid  for  it; 
that  Edward  Jackson  claimed  half  the  land,  (under  the  old  con- 
tract with  his  father,  as  he  supposes,)  but  said  if  the  defendant 
would  give  him  the  residue  of  the  1400  acres,  (after  deducting 
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jAKUAfcY,    the  1130,)  and  18/.  in  cash,  defendant  might  have  the  whole 

1817*       land  ;  which  the  defendant  avers  he  did  do.    This  Dew  agree- 

JackMo'i  At-  meDt  *°  lne  e'08e  °^  tDe  Answer,  oot  being  responsive  to  the 

ngDcei       Bill,  needs  the  support  of  other    evidence  to   establish  it. 

Cotrieht  and  There  appears  none.     This  is  the  case  on  the  Bill  and   Aa- 

Clark.       BWer  .  Qf  tne  evidence  I  shall  take  notice  presently. 

Before  I  proceed  to  consider  the  merits  of  the  case,  it  may  be 
proper  to  notice  some  irregularities  which  have  occurred  in  its 
progress  through  the  Court  below.  If  the  defendant  does  not  file 
his  answer  within  three  months  after  the  filing  of  the  Bill,  hav- 
ing also  been  served  three  months  with  the  subpoena,  the  plain- 
tiff may  have  either  a  general  commission  to  take  depositions, 
(which  course  he  will  generally  pursue,  where  he  does -not  need 
the  aid  of  the  defendant's  answer,)  or  be  may  have  the  de- 
fendant brought  in  to  answer  interrogatories ;  (and  tbb  he  witt 
do,  where  his  Bill  seeks  a  discovery,  and  he  cannot  make  out  his 
case  without  an  application  to  the  defendant's  conscience :)  in 
either  case,  he  may  proceed  on  to  hearing,  as  if  the  Answer 
had  been  filed  and  the  cause  at  issue.  But  the  Court,  for  good 
cause  shewn,  may  allow  the  Answer  to  be  filed,  and  give  a  far- 
ther day  for  bearing.  Under  this  law,  the  complainants,  at  the 
November  Court,  1810,  obtained  an  order  of  Court,  for  bring- 
ing in  the  defendant  at  the  next  Term  to  answer  interrogato- 
ries. At  the  neit  Term,  however,  it  should  seem  that  the 
defendant  shewed  good  cause  to  the  Court  in  excuse  of  hit 
contempt,  for  he  was  then  permitted,  on  motion,  to  file  bis  An- 
swer. Thus  far  all  is  correct.  And,  now,  the  order  bringing 
in  the  defendant  to  answer  interrogatories,  should  have  been 
discharged  for  two  reasons,  first,  because,  by  coming  in  and 
shewing  such  cause,  as  induced  the  Court  to  prevent  the  filing 
of  the  Answer,  he  has  cleared  his  contempt :  2dly,  because,  by 
filing  the  Answer,  the  interrogatories  became  useless  :  for  no 
interrogatories  could  properly  be  filed,  but  such  as  were  ex- 
tracted from  the  plaintiff's  bill,  and  fairly  pertinent  to  the  cam 
stated  in  it :  and  to  all  such  the  Answer  would  res{iond  if  suf- 
ficient, and  if  insufficient,  the  Court  would  have  refused  to  re- 
ceive it,  but  would  have  considered  the  defendant  still  in  con- 
tempt* and  directed  the  proper  proceedings.  Instead  of  this 
course,  the  Court,  at  the  same  Term,  at  which  they  received 
the  defendant's  Answer,  ordered  that  he  should,  either  at  that 
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or  the  next  Court,  answer  the  interrogatories,  and  that,  in  the    January, 
mean  time,  be  should  be  attached  by  his  body :  in  other  words,  ^^^^Lj 
taken  into  actual  custody.     This  order  was  certainly  improj>er.  jukioo's     la- 
There  is  another  error  in  this  Record;  probably  a  clerical  er-       wgoeet 
ror.    By  the  Act  of  Assembly  constituting  and  regulating  the   Outright  and 
Chancery  Court,  it  is  enacted  that,  after  a  general  commission,       CUrk* 
six  months  shall  be  allowed  for  taking  depositions,  and  either 
party  at  the  end  of  six  months  may  set  the  cause  for  hearing. 
It  does  not  appear  from  the  Record,  that  this  cause  was  ever  set 
for  hearing.    I  think  that  step  ought  to  appear :  of  this,  how- 
ever, I  am  not  very  certain." 

"  Having  noticed  these  irregularities,  I  shall  proceed  with 
the  cause.  But,  before  I  come  to  its  merits,  there  is  still  an- 
other preliminary  point  to  settle  ;  that  is,  whether  the  Court 
below  did  right,  in  permitting  the  defendant,  on  the  cause 
shewn  by  him,  to  amend  bis  Answer,  by  adding  the  pleas  of 
the  statute  of  frauds  and  perjuries,  and  the  statute  of  limita- 
tions. 1  have  examined  this  question  with  some  attention. 
Courts  of  Chancery,  without  difficulty,  permit  amendments 
in  small  matters,  before  issue  joined ;  but,  after  issue  joined, 
depositions  taken,  and  the  cause  ready  for  hearing,  they 
are  extremely  cautious  of  permitting  a  defendant  to  amend  his 
Answer ;  and  for  this  strong  reason  :  the  plaintiff's  case  is  now 
folly  disclosed ;  the  defendant  is  fully  apprized  of  the  weight 
of  his  evidence  ;  he  feels  where  it  presses  most  heavily,  and 
where  his  own  cause  is  weakest,  and  most  in  need  of  support : 
to  sailer  him,  at  this  time,  to  avail  himself  of  his  own  oath  by 
way  of  amendment,  would  be  to  give  him  an  onfair  advantage, 
and  hold  out  too  strong  a  temptation  to  perjury.  It  ought, 
therefore,  but  rarely  to  be  permitted.  There  are  cases,  how- 
ever, in  which  Courts  do  suffer  it ;  for  there  is  no  fixed  rule  on 
the  sobject,  (say  the  books,)  but  every  application  of  this  kind 
is  to  the  discretion  of  the  Court.  In  the  case  of  Liggon  v. 
Smtih,  reported  in  4  H.  &  M.,  405,  the  Chancellor  of  the  Rich- 
mood  District,  after  reviewing  most  of  the  English  cases  on 
the  subject,  concludes  that,  under  some  circumstances,  leave  to 
amend  his  answer  may  be  given  to  a  defendant ;  and  lays  down 
rales  for  regulating  such  motions  in  his  Court.  In  Pearce  r. 
Grave,  3  Atk.  522,  the  Court  refused  to  allow  the  defendant  to 
amend  his  Answer,  by  striking  out  of  it  the  admission  of  a  fact, 
by  which  the  plaintiff  would  be  deprived  of  it  as  evidence  ; 
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Januaet,    especially,  as  he  did  not  swear  that  he  was  sorprised  into  the 
18 17-       admission  of  it,  or  ill  advised  in  setting  it  forth :  from  which  it 

Jacbon's     As.  would  seem,  that,  if  the  defendant  bad  sworn  to  surprise  or  ill 
■tgoeet       advice  in  setting  forth  the  fact,  the  Chancellor  would  hare 

Cutncht  and  suffered  the  amendment  In  1  Bae.  Abr.  1 71,  it  is  said, "  There 
"*rk*  "  are  no  certain  rules  for  the  amendment  of  Answers,  but  they 
"  are  in  the  discretion  of  the  Courts ;  the  admission  of  a  fact 
"  is  never  suffered  to  be  struck  out,  but  on  affidavit  of  surprise, 
"  or  the  defendant  being  ill  advised.  But,  where  an  amend- 
"  ment  is  admitted  in  the  Bill,  where  through  inadvertency,  a 
"  mistake  is  made  as  to  a  fact  or  date,  where  there  is  no  danger 
44  ef  perjury,  where  the  case  depends  upon  old  documents,  Ac 
"  &c.  the  Courts  have  allowed  amendments  to  be  made,  either 
"  by  striking  out  passages,  or  making  new  facts,  and  this  alter 
"  issue  joined,  or  upon  the  hearing  of  the  cause." 

Let  us  apply  this  law*  In  the  case  before  us,  the  defend- 
ant in  his  petition  swears  that  he  had,  from  the  beginning,  re- 
lied on  the  matters,  contained  in  his  amendment,  for  his  de- 
fence; that  he  had  instructed  his  Attorney  to  use  them  to  that 
end,  and  rested  satisfied  under  the  belief  that  it  was  done; 
that  it  was  omitted  through  the  mistake  of  his  Counsel,  &c 
Now  it  would  seem  to  me,  that  if  surprise  or  ill  advice  be  consi- 
dered, as  a  good  ground  for  amendment,  it  must  be  equally  a 
good  one  that  the  Attorney,  although  properly  instructed  by 
his  Client,  neglected,  or  mistook  the  proper  mode  of  availing 
him  of  a  particular  ground  of  defence.  But  there  is  still  a 
stronger  argument  in  favour  of  this  amendment.  The  princi- 
pal ground,  the  main  objection  with  Courts,  to  suffering 
amendments  to  Answers,  is  the  strong  temptation  it  holds  oat 
to  Perjury.  In  the  page  above  quoted  from  Bacon,  it  is  said 
that,  where  there  is  no  danger  of  perjury,  Courts  will  permit 
Amendments.  Now  it  seems  to  me  that,  if  there  ever  was  a 
case  in  which  an  Amendment  could  be  permitted  without  dan- 
ger of  Perjury,  the  present  is  such  an  one.  The  Amendment 
is  merely  an  attempt  by  the  defendant  to  avail  himself  of  the 
Statute  of  Frauds  and  Perjuries,  and  the  Statute  of  Limita- 
tions. In  this  there  could  be  no  Perjury ;  for,  whether  these 
Statutes  constituted  a  Defence  was  matter  of  law  and  not  of 
fact.  I  think,  therefore,  that  the  Court  below  were  right  in 
permitting  the  amendment    See  1st  Munf.  614,  where  Judge 
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Tucker,  in  stating  the  case,  says,  "  In  an  amended  Answer,    January, 
u  which  he  was  permitted  to  file,  the  defendant  insists  upon  K^JJ^/ 
u  the  benefit  of  the  Statute  of  Frauds  and  Perjuries."     This  Jacki0fl»f  ^ 
shews  the   Amendment  was  permitted,  though  not  at  what      "f^** 
stage  of  the  cause.     But,  whether  the  Court  were  right  or  Outright  and 
wrong  in  the  permission  given  seems  a  matter  of  but  little       CUrk- 
consequence,  as  respects  the  case,  if  the  defendant,  without 
relying  on  the  Statute  of  Frauds  and  Perjuries  either  by  Plea 
or  in  his  Answer,  might  have  the  benefit  of  it  at  the  hearing : 
aad  this  I  rather  believe  to  be  the  fact     The  English  authori- 
ties are  both  ways,  and  rather  tend  to  involve  the  point  in 
confusion  and  doubt,  than  to  establish  any  clear  rule.     The 
only  judicial  opinion,  which  1  have  met  with  in  our  Reports, 
on  the  subject,  is  that  of  Judge  Tucker  in  Argenbrigkt  r. 
Campbell,  3  H.  and  M.   144.      After  expressing  his  opinion, 
Very  decidedly,  that  the  Statute  ought  to  be  noticed  by  the 
Court,  though  not  relied  on  by  Plea  or  Answer  he  says, 
"  And  this  construction  I  am  the  more  confirmed  in  by  the 
"  opinion  of  Lord  Loughborough,  and  the  other  Judges,  (ex- 
"  cept  Wilson  absent,)  in  the  case  of  Rondeau  v.  Wyatt,  (2  H. 
11  Bi.  63,)  who  says,  if  a  parol  agreement  were  stated  in  ft 
"  Court  of  Law,  and  there  was  a  Demurrer,  which  would  ad- 
*  mit  the  agreement,  yet  still  advantage  might  be  taken  of  the 
"  Statute."  After  which  quotation,  Judge  Tucker  adds,  M  And 
u  surely  equity  is  equally  bound  to  notice  it,  though  not  plead- 
"  ed  or  relied  on  in  the  Answer;  for  it  is  a  Public  Statute, 
"  and  as  such  ought  to  be  noticed  by  the  Court."     I  incline, 
therefore,  to  think  that,  even  without  the   Amendment,'  the 
defendant  could  have  availed  himself  of  the  Statute  of  Frauds 
and  Perjuries. 

Let  us  now  consider  the  case,  made  by  the  Record,  upon  its 
merits.  The  Bill  states  a  parol  Contract  for  Land,  with  acts 
of  part  performance,  and  prays  a  specific  execution.  The 
Answer  states  that  defendant  had  beard  of  such  verbal  Con- 
tract between  plaintiff  and  his  father,  but  denies  having  made 
such  an  one  himself:  and  this  denial,  though  not  a  very  posi- 
tive one,  (for  be  only  says  that  he  does  not  recollect  making 
such  a  Contract,)  is  certainly  no  admission,  but  is  a  sufficient 
denial  to  put  the  plaintiff  on  the  proof.  The  defendant  also 
pleads  the  Statute  of  Frauds  and  Perjuries  and  the  Statute  of 

vol.  v.  40 
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January,  Limitations.  The  1st  question  will  be  bas  the  plaintiff 
v^rv^^  good  bis  case,  by  the  evidence  ?  2dly.  How  does  the  Statute 
Jackioo's  A*,  of  Frauds  and  Perjuries  affect  it  ?  3dly.  Ought  a  Court  of 
*P***  Equity,  after  the  length  of  time  which  has  elapsed,  to  Vend 
Outright  aod  its  aid  to  carry  it  into  execution  ?  It  will  be  recollected  that 
Clark.  |Q  ctaocery,  a8  at  Common  Law,  the  allegata  and  probata 
must  always  agree.  The  plaintiff  must  prove  the  case  which 
he  sets  out  in  his  Bill ;  and,  although  he  should  make  oat  in 
evidence  a  good  case,  which,  under  other  circumstances! 
would  secure  the  interposition  of  the  Court,  yet,  if  it  be  not 
the  very  case  made  by  the  Bill,  it  will  not  support  the  Bill. 
The  case,  here  stated  by  the  plaintiff,  is  that  the  defendant 
agreed  with  the  plaintiff  that,  if  be  would  clear  out  the  land, 
and  get  a  Patent  at  his  expense,  he  the  defendant  would  con- 
vey to  him  the  one  half;  and  that,  in  execution  of  this  Con- 
tract made  with  the  defendant,  he  the  plaintiff  did  procure  a 
Warrant,  survey  the  Land,  and  obtain  the  Patent  The  An- 
swer acknowledges  that  the  defendant  had  heard  of  a  verbal 
Contract,  to  the  effect  stated  in  the  Bill,  between  the  plaintiff 
and  his  father,  but  denies  that  the  defendant  himself  ever 
made  such  a  Contract.  That  part  of  the  Answer,  which 
states  the  existence  of  a  Contract  between  the  complainant 
and  the  defendant's  father,  is  supported  by  the  deposition  of 
Samuel  Pringte,  who  says  that,  "  in  the  fall  of  1787,  he  and 
"  old  Mr.  John  Outright  senior  fell  in  conversation,  and  said 
"  Outright  informed  the  deponent,  that  he  had  agreed  to  give 
"  Edward  Jackson  a  part  of  his  Land  for  clearing  it  out"  A 
question,  too,  asked  the  same  Witness  by  the  plaintiff;  seems 
to  strengthen  the  idea  that  the  Contract  was  made  with  the 
father :  he  asks,  "  did  you  not  hear  the  defendant  Outright  say 
that  Edward  Jackson  bad  stopped  his  money  somehow  in  set- 
tlement, and  for  that  he  would  not  let  him  have  the  land  that 
he  was  to  have  from  his  father  ?  Here  then  is  the  answer  tins 
corroborated,  proving  a  Contract  with  the  father.  Let  us 
see  whether  there  be  any  evidence  to  establish  a  Contract 
with  the  son.  The  deponents  Joseph  HaU  and  Mary  Carney 
state  that,  "  about  14  years  ago  they  heard  the  defendant  say 
"  tfcat,  if  Edward  Jackson  died,  he  should  be  the  gainer,  for 
u  there  was  land  in  partnership  between  them ;  that .  the  Pa- 
"  tent  was  in  his  name,  and  Jackson  had  not  the  scrape  of  a 
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"  pen."    Isaac  Cutrigkt,  Samuel  Warner,  Zachariah  Westfatt    Jawuait, 
and  J#fat  WestfaU  state  that,  ••  about  12  or  14  yean  ago,  they  ^^1^ 
*•  respectively  made  proposals  to  the  defendant  to  buy  a  par-  jacket  Ai. 
44  tieolar  part  of  his  land;  he  said  they  must  go  to  Edward      «goe« 
"  Jackson  and  purchase  it,  and  he  would  make  a  title."    John  Cutnzht  so* 
Casio  says  that,  "  aboot  19  or  20  years  past,  he  applied  to       "*• 
**  the  defendant  to  buy  land,  who  told  him  that  one  half  of 
"  the  pre-emption  right  belooged  to  Edward  Jackson"      Wil- 
liam Prmgle  says  that,  "  he  has  often  heard  the  defendant 
"  say   that    Edward  Jackson    was  to    have    one  half  the 
"  pre-emption   right    for   clearing  it    out  of   the    office."— 
Thomas  Carney  says,  "that,  about  14  years  past,  the  defend- 
"  ant  asked  him  if  he  thought  Edward  Jackson  could  take  any 
"  of  bis  land,  as  he  had  a  deed  for  the  whole  ?    The  deponent 
"  inquired  if  Edward  Jackson  had  any  writings  ?  He  said,  No! 
"  How  did  he  claim  it  ?  For  getting  it  out  of  the  office  below, 
44  and  getting  a  Patent,  for  which  Edward  was  to  have  halt" 
This  is  all  the  evidence  on  the  subject  of  the  Contract.    It 
certainly  proves  that,  at  the  time  of  the  conversation  spoken 
of  by  the  Witnesses,  the  defendant  supposed  that  the  plaintiff 
bad  a  right  to  one  half  of  the  pre-emption  Tract,  and  that  he 
derived  this  right  from  a  Contract  with  somebody.      And,  if 
there  were  nothing  in  the  Record  pointing  to  a  different  per- 
son, we  should  naturally,  perhaps  necessarily,  conclude  that 
the  defendant  himself  was  the  person,  with  whom  the  plaintiff 
had  made  this  Contract.      But  we  have  already  seen,  that 
there  was  precisely  such  a  Contract,  as  these  conversations 
describe,  made  between  the  plaintiff  and  the  father  of  the  de- 
fendant    When,  therefore,  the  defend  not  said,  that  there  was 
tend  in  partnership  between  Edward  Jackson  and  himself, — 
when  he  sent  persons  to  buy  of  Edward  Jackson,  saying  that 
be  would  make  the  title,— when  he  said  that  Edward  Jackson 
was  to  have  half  the  pre-emption  right  for  clearing  it  out ; — 
ought  we  to  consider  these  confessions,  as  referring  to  the  Con- 
tract between  Edward  Jackson  and  the  defendant's  father, 
which  Contract  is  proved  by  distinct  testimony,  and  to  which 
they  are  perfectly  applicable  ?  or  ought  we  to  make  them  the 
evidence  of  a  new  Contract,  between  the  plaintiff  and  the 
defendant  himself,  which  is  denied  by  the  Answer,  and  of 
which  there  is  no  other  evidence  in  the  record  ?  To  my  mind 
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January,  it  seems,  that  we  most  refer  tbeii  to  the  Contract  beUre 
vl^L,  Edward  Jackson  and  the  defendant's  father;  *aiid  I  must  < 
iackfoe*i  As  ^er  them  aB  ^^pressing  the  defendant's  opinion  at  to  the 
«f»Mi  rights  of  Edward  Jackson  under  that  Contract.  Let  it  he  ofc- 
Cutright  and  served  that  none  of  the  observations  made  by  the  defendant 
Clark.  designate  a  Contract  made  by  himself.  Be  is  no  where  related 
to  have  said,  "  I  have  agreed  to  give  Edward  Jadcom  one 
half  of  the  pre-emption  right  for  clearing  it  out ;  but  be  says, 
"  Edward  Jackson  is  to  have ;"  "  Edward  Jackson  has  a  rigid 
"  to  one  half;"  "  There  is  Land  in  partnership  between  as  :* 
a  style  rather  more  likely  to  have  been  used,  I  think,  in 
speaking  of  his  father's  Contract,  than  of  one  made  by  bin* 
self.  I  therefore  conclude,  as  to  this  point,  that  the  plaisrtnT 
has  not  proved  this  case.  But  it  may  be  said,  thai  lie  has 
proved  a  case  against  the  father ;  and  if  he  was  entitled  to  a 
specific  performance  as  against  him,  the  Contract  would 
equally  bind  his  representatives,  and  which  is  certainly  the 
law.  But  the  objection  here  is  that  the  plaintiff  has  sued  an 
a  Contract,  made  with  the  defendant  himself,  and -can  only  re- 
cover by  supporting  his  case.  If  he  bad  sued  the  defendant, 
as  representative  <?f  his  father,  and  charged  a  Contract  mads 
with  the  father,  his  right  to  a  specific  execution  against  the 
representftjives  would  have  been  as  strong  as  against  the 
father :  but  that  would  have  been  a  different  case ;  the  de- 
fendant must  have  been  sued  as  Heir,  and  the  Writ  mast  have 
taken  in  all  the  Heirs. 

Having  decided  that  the  plaintiff  has  not  supported  his  Btil 
by  the  evidence,  it  may  seem  unnecessary  to  touch  the  ether 
points  with  respect  to  the  Statutes.  I  will,  however,  say  a 
few  words  as  to  each.  The  Statute  of  Frauds  and  Perjuries, 
I  consider  a  most  excellent  and  beneficial  Statute,  and  found 
ed  in  much  wisdom ;  and  I  sincerely  wish  that  the  Courts  af 
England  had  been  as  anxious  to  execute  it  strictly,  as  they 
seem  to  have  been  to  search  out  and  catch  at  circumstances  la 
take  cases  out  of  its  operation.  They  have  taken,  in  oes> 
s truing  it,  an  unbounded  latitude.  One  consequence  of  which 
fs>  that,  in  many  cases,  their  decisions  amount  to  an  actual 
repeal  of  the  Statute,  and  the  introduction  of  the  very  evils, 
which  it  meant  to  prevent  Another  consequence  of  leaving 
the  plain  letter  of  the  Statute  has  been,  that  the  Judges,  bar- 
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iag  no  guide  but  their  own  discretion,  teem  to  have  bean    /mat, 
wandering  in  a  field  without  path  or  limit.     Every  om  hat  ^fJ^L, 
thought  he  was  at  liberty  to  strike  out  a  way  for  himself;  and  jAAm*t  ^ 
nhcro  are  nearly  aa  many  varying  opinions,  with  respect  to       w*B««t 
the  extent  and  apptteationof  the  Statute,  aa  there  have  been   Cmrijht  and 
Chancellors  on  the  English  Bench.     These  clashing  derisions       CkA' 
present  a  chaos,  from  wbich  it  has  baffled  the  ingenuity  of 
their  ablest  writers  to  produce  order  or  light     Any  one  who 
will  read  Roberts,  Sugden,  Fenblemque,  or   Ncwbmd,  on  this 
subject,  will  see  at  once  the  extent  of  the  evil.     Indeed,  the 
English  Judges  themselves  have  become  sensible  of  it,  and 
in  their  latter  decisions  are  visibly  returning  to  a  more  strict 
jind  rigid  construction  of  the  Statute.      They  all  (as  may  be 
aeen  from  the  latest  writers  and  reported  cases,)  begin  to  think 
with  Lord  Kbkton,  who,  in  Chater  v.  Beckmih,  7  Term  Rep. 
201,  says,  "  1  lament  extremely  that  exceptions  were  ever 
"  introduced,  in  construing  the  Statute  of  Frauds.     It  is  a 
"  very  beneficial  Statute:  and,  if  the  Courts  had  at  first  abid- 
u  ed  by  the  strict  letter  of  the  Act,  it  would  have  prevented 
'"  a  multitude  of  suits,  that  have  since  been  brought" 

In  our  own  Courts,  but  few  decisions  on  the  Statute  have 
token  place ;  but,  from  their  spirit,  and  from  the  observations 
-of  some  of  the  Judges,  it  is  much  to  be  hoped  that,  by  keeping 
to  the  letter  of  the  Act,  they  will  avoid  the  dilemma  into 
which  the  English  Judges  have  brought  themselves.  Thus 
much  of  the  Statute  in  general.  The  particular  point  on 
which  it  was  supposed,  that  the  cause  before  us  was  taken  out 
of  the  Act,  was  a  part  performance  by  the  plaintiff,  in  pur- 
chasing  the  Warrant  and  paying  the  money  necessary  in  clear- 
ing out  the  land.  That  there  are  some  acts  of  part  perform- 
auaoe,  which  will  take  a  cause  out  of  the  Statute,  seems  to  be 
generally  agreed :  but,  what  are  such  Acts,  is  a  point  which 
Jiaa  exceedingly  divided  and  embarrassed  the  Judges;  parti- 
cularly, whether  the  payment  of  money  be  such  an  Act  ?  In 
Jjmon  v.  Martins,  3  Aik.  ].;  Dickinson  v.  Adorns*  cited  4  Vc 
sey9  jr.  722 ;  Main  v.  Mclbourn,  4  Vtsey,  jr.  720,  and  several 
*4her  oases,  it  is  decided,  that  the  payment  of  money  will  take 
a  ease  out  of  the  Statute.  In  1  Term  Rep.  486;  2  Cheu  Cases 
13*,  Leak  v.  Herri**,  1  Fern.  472,  Alsepp  v.  Pattern;  Prec. 
JnCVy.  5§Qf8eag**dr.  MeaU ;  2  Bq*  cases  abr.  46,  Lord  Fin- 
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Jahuary,    gall  v.  Ross;  it  is  decided,  thai  the  payment  of  Money  is  not 
'8I7-       an  available  part  performance.    Sugden,  in  his  law  of  Ven- 

Jaeksoo'iAs-  &°n  (a  ,atc  aiM*  verv  «*«©llent  treatise)  brings  all  these 
«gn««       warring  authorities  together,  and  observes,    "  Upon  the  whose 

Cotright  and  #  appears  clearly  that,  since  the  Statute  of  Frauds,  the  pay- 
Claric-  "  ment  of  a  small  sum  can  not  be  deemed  a  part  performance. 
"  The  dicta  are  in  favour  of  a  considerable  sum  being  a  part 
"  performance ;  but  it  'is  clear,  that  this  construction  is  not 
"  authorised  by  the  Statute;  and  it  is  opposed  by  a  case  in 
**  which  the  contrary  was  decided  upon  the  most  convincing 
"  grounds ;"  and  he  cites  Butcher  v.  Butcher,  9  Vesey%jr.  382. 
After  some  farther  observations,  he  adds,  **  Since  the  above 
"  observations  were  written,  a  decision  of  Lord  ReDBSDAbsft 
"  has  appeared,  in  which  he  held  clearly,  that  payment  of  pnr- 
"  chase  money  is  not  a  part  performance ;  and,  although  his 
"  Lordship  did  not  advert  to  all  the  cases  on  the  subject,  yet 
"  it  is  sincerely  to  be  hoped,  that  his  decision  will  put  the 
"  point  at  rest."  The  case  here  referred  to  is,  that  of  CJmsw 
v.  Cookfl  Schoalts  and  Lef.  22,  in  which  Lord  Rbdcsdale, 
after  reasoning  at  considerable  length,  and  with  great  ability, 
decides  that  the  payment  of  money  will  not  take  a  case  eat  of 
the  Statute.  Nentiandf  in  his  treatise  on  Contracts,  which  I 
would  recommend  to  the  perusal  of  every  lawyer,  speaking  on 
this  subject,  says,  p.  187,  "If  this  point  be  considered  with 
"  respect  to  the  obvious  intention  of  the  Legislature  in  passing 
"  the  Act,  and  to  the  principle  on  which  Courts  of  Equity 
u  proceed,  in  permitting  a  part  performance  of  an  agreement 
"  to  be  a  ground  for  avoiding  the  Statute,  this  case  can  not  he 
"  deemed  to  be  excepted  out  of  it."  After  some  farther  ob- 
servations, he  adds,  "  This  point,  however,  is  involved  in 
"  much  perplexity,  by  the  jarring  opinions  of  the  Court  upon 
«it." 

From  the  best  opinion  I  have  been  able  to  form  on  this  sub» 
ject,  after  considerable  reflection,  I  incline  to  think,  that  the 
payment  of  money  is  not  such  a  part  performance  as  wHI  take 
a  case  out  of  the  Statute. 

Now  as  to  the  Statute  of  Limitations.  When  this  contract 
was  made  does  not  exactly  appear.  Samuel  Pringk  heard  of 
it  in  1787,-26  years  ago.  John  Casta  heard  of  it  ID  or  20 
yean  past    The  patent  is  dated  in  1795,— 18  yean  ago.    Al- 
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tboogh  H  does  oot  appear  exactly  how  long,  it  bat  evidently  Jikuaet, 
been  a  very  long  time  since  (be  plaintiff  knew,  that  the  de-  v*f^Ly 
fondant  refused  to  execute  and  denied  the  contract.  The  Re*  j^ck^^  At_ 
cord  presents  no  grounds  to  excuse  this  negligence.  The  «*«*«• 
time  of  the  Bankruptcy  is  no  where  stated ;  but,  if  it  had  Cotricht  ud 
been,  it  coald  furnish  no  ground  to  stop  the  running  of  the  c"rk- 
Statute :  for  it  was  as  much  the  duty  of  the  assignees  to  pro- 
ceed diligently,  as  of  the  Bankrupt.  Where  application  is 
made  to  a  Court  of  Chancery  for  specific  performance  of  a 
Contract,  all  the  circumstances  are  taken  into  view :  among 
others,  the  length  of  time,  if  considerable,  is  always  thought  a 
very  weighty  objection :  it  necessarily  operates  a  change  in 
the  situation  of  the  parties,  and  the  subject  matter  of  the  con- 
tract In  Mam  v.  Melbourn,  4  Vtsey,  jr.  720,  a  Bill  was 
brought  for  specific  performance  of  a  contract,  by  which  a 
right  of  common,  which  had  been  allotted  to  the  defendant, 
was  sold  by  him  to  the  plaintiff;  the  defendant  pleaded  the 
Statute  of  Frauds,  and  it  was  allowed.  The  Chancellor,  in 
his  opinion,  says,  that  it  was  better  for  the  plaintiff  to  allow 
the  plea,  for  that  he  should  dismiss  the  Bill  on  the  circum- 
stances ;  and  states  a  very  material  circumstance  to  be,  that 
the  plaintiff  had  rested  five  years  before  he  brought  his  Bill ; 
during  which  time,  the  property  must  have  appreciated.  In 
Herruen  v.  Harrison,  1  Call  419,  Mr.  Pendleton  delivering 
the  opinion  of  the  Court,  says,  "  There  is  no  positive  direc- 
M  tion  in  the  Statute  (of  Limitations  meaning)  that  the  Court 
u  of  Chancery  shall  be  bound  by  the  periods  prescribed  in  the 
"law;  but  that  Court  adopts  them  by  analogy  to  the  rules  of 
"  law."  Bat  the  strongest  and  most  forcible  remarks,  which  I 
have1  seen  on  this  subject,  are  contained  in  the  opinion  of  that 
excellent  Judge,  Lord  Camden,  in  the  case  of  Smith  v.  CUry% 
reported  by  Ambler,  p.  645,  and  cited  in  Bro.  Ch.  cases  639. 
He  says,  u  A  Court  of  Equity,  which  is  never  active  in  relief 
"against  conscience,  or  public  convenience,  has  always 
"refused  its  aid  to  stale  demands,  where  a  party  has  slept 
u  open  his  right,  and  acquiesced  for  a  great  length  of  time* 
44  Nothing  can  call  this  Court  into  activity,  but  conscience, 
"good  faith,  and  reasonable  diligence :  where  these  are  want- 
"ing,  the  Court  is  passive  and  does  nothing.  Laches  and 
" neglect  are  always  discountenanced;  and,  therefore,  from 
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Jahvary,   «  the  beginuin&  there  wm  always  a  limitation  to  sails  in  this 

1817        "Court    ExpedU  ReifmbUca  xd  sit  finis  Utmm>  i»  a  nuia, 

Jadnw*t  Afr  "  *Ba*  h**  prevailed  hi  this  Court,  at  all  times*  without  mm 

■sw**       "  help  of  an  Act  of  Parliament.    But,  as  the  Court  had  no 

Catrightaad  **  Legislative  power,  it  could  Dot  properly  define  the  timed 

Ctark.       «  Qn^  DT  a  positive  rale,  to  au  hour,  a  minute,  or  a  yeast. 

"But,  as  often  as  Parliament  had  limited  the  tine  of  action*  and 

**  remedies  to  a  certain  period  in  legal  proceedings,  the  Court  of 

"  Chancery  adopted  that  Rale,  and  applied  k  to  similar  cases 

Min  Equity.    For,  when  the  Legislature  had  fixed  the  tins  at 

"  law,  it  would  have  been  preposterous  for  Equity  (which  by 

rt  its  own  proper  authority  had  always  a  limitation)  to  < 

M  nance  laches  beyond  the  period,  that  Law  had  been  < 

**to  by  Parliament;  and,  therefore,  in  all  cases  where  the 

"legal  right  has  been  barred  by  Parliament,  the  equitable 

"  right  to  the  same  thing  has  been  concluded  by  tbe  same 

«Bar.w 

To  this  doctrine  I  heartily  and  entirely  subscribe.  It  amy 
be  said,  that  there  is  a  trust  here,  which  will  prevent  the 
Statute  from  applying.  But  I  can  see  no  farther  trust,  hi  this 
case,  than  in  any  other  where  a  party,  without  complying  with 
the  requisitions  of  the  Statute,  goes  on  to  perform  a  part  of  the 
contract  himself.  In  every  such  case,  he  trusts  to  the  honor, 
and  good  faith  of  the  other  party ;  and,  if  this  trust  weald  pre* 
vent  the  Statute  from  running,  no  length  of  time  would  stand 
In  the  way  of  a  party  seeking  a  specific  execution  on  the 
ground  of  part  performance :  but  this  we  know  is  not  the 
•  case ;  for  no  rule  is  better  settled,  than  that  a  party  seeking  a 
specific  performance  must  come  recently,  and  not  sleep  open 
his  case.  1  conclude,  therefore,  that  even  if  the  case  in  the 
Bill  were  sustained,  a  Court  of  Equity  ought  not,  after  this 
length  of  time,  to  lend  its  aid  to  the  plaintiff.  I  have  net 
deckled  in  my  own  mind,  whether  the  errors  in  the  Court 
below,  noticed  in  tbe  early  part  of  this  opinion,  are  sufficient 
to  reverse  the  Judgment  of  that  Court:  for,  as  the  plaintiff 
has  shewed  a  case,  which  under  no  circumstances  wouM  jus- 
tify a  Decree  in  his  favour,  it  would,  I  think,  be  worse  than 
useless  to  send  the  parties  back,  and,  by  keeping  them  longer 
in  litigation,  multiply  costs  and  trouble.  In  one  point,  how- 
ever, I  differ  with  tbe  Court  below ;  the  giving  costs  to  the 
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defevdksrt.     Although  the  defendant  Is  protected,  by  the  law  Ji*ir*ftTt 

and  the  circumstance*,  from  a  Decree  against  trim,  yet  I  have  *2r*-L< 
a  strong  suspicion,  that  be  has  neither  acted  with  honor  nor  jaekfotft     Ai- 

goad  faith.    1  shall  not,  therefore,  give  him  coats,  either  here  ****** 

et  id  the  County  Court  $  but  thaH  direct,  that  each  party  pay  Cvtrlght  mi 

his  own  costs,  both  here  and  there.    With  this  exception,  the  Ctorka 
Decree  of  the  Court  below  is  affirmed." 
The  plaintiff  appealed  to  the  Court  of  Appeals. 

NUhdas  for  the  Appettent.  The  County  Court  erred  in 
decreing  without  an  Answer  from  Clark*  the  other  defendant 
It  was  essential  to  the  decision,  that  his  Answer  should  have 
been  before  the  Court.  Tet  he  never  answered,  and  no  decree 
nisi  was  served  upon  him. 

2.  The  Court  ought  not  to  have  permitted  the  defendant  to 
amend  his  Answer,  after  issue  joined,  for  the  purpose  of  plead- 
ing the  Statutes  of  Frauds  and  Limitations.   Leave  to  amend  the 
answer  is  matter  of  discretion,  and  not  allowed,  after  issue 
joined,  except  under  very  special  circumstances,  (a)    There (j)  Wgdtt.  Fr. 
should  not  only  be  ah  affidavit^  but  notice  to  the  plaintiff,  and   **' 
payment  of  costs.     In  this  case,  leave  was  granted  without 
notice,  and  costs  were  not  required  to  be  paid.     Amendments 
may  be  allowed  where  facts  have  been  omitted  by  mistake ; 
but  it  is  not  right  to  permit  the  party  to  amend  upon  a  suppos- 
ed mistake  of  the  law,  as  was  the  case  here.  (6)    The  Court,  tf>  $?» 
too,  will  not  permit  an  amendment  by  pleading  the  statutes  $ 
for  such  a  plea  does  not  go  to  the  equity  of  the  case,  but  rather 
destroys  it.     A  Court  of  Law  will  not  allow  a  defendant  to  set  ' 
aside  an  office  judgment  by  pleading  the  Act  of  Limitations; 
because  it  is  not  an  issuable  plea.    So,  in  a  Court  of  Equity, 
where  the  defendant  has,  by  Answer,  admitted  the  agreement, 
and  submitted  to  perform  it,  he  cannot  afterwards  plead  the 
Statute  of  Frauds,  (<?)  even  in  answer  to  an  amended  Bill.       W*«*»i  ••• 

&  As  to  the  merits,  the  Chancellor  says,  that  the  allegata 
a&d  probata  do  not  agree.  But  the  only  difference  between 
them  is  that,  in  the  Bill  it  is  said,  the  defendant  made  the  bar- 
gab,  and,  according  to  the  proof,  bis  father  did  ;  which  is  no 
material  variance.  His  answer  to  the  first  interrogatory  proves, 
that  he  assented  to  his  father's  agreement,  and  thereby  made 

▼cuv.  41 
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JivuiftY,    it  his  own.    The  deposition!  prove  clearly  that  be  and  his  fls> 
y^-J-lr  t^er  repeatedly  acknowledged  Jackson's  right. 
Jackson^     Aj-     4-  The  Statute  of  Frauds,  (if  properly  pleaded,)  dees  not 
signm       affect  the  case  ;  the  contract  having  been  partly  performed. 
Cotright  and    Whether  the  payment  of  money  is  per  se  a  part  performance, 
clark-        is  a  point  much  litigated,  (a)    Bat  Sugden  Bays,  it  is  generally 
00 See  Sugden,  un<jeritood  that  payment  of  a  substantial  sum  if  part  perform- 
ance.   Io  this  case,  there  were  also  other  acts.     The  plaintiff 
procured  the  Warrant,  had  the  land  surveyed,  &e.  under  the 
contract.    Possession  of  the  land,  and  making  improvements, 
(b)Sugd€n,  73.  also  amount  to  part  performance,  (b)    So,  too,  an  answer,  ad* 
(c)  Ibid,  to,66.  mitting  the  agreement  takes  the  case  out  of  the  Statute.  (*) 
5.  The  Statute  of  Limitations  does  not  apply ;  for  Outright, 
having  obtained  a  Patent  for  the  whole  of  the  land,  was  a 
trustee  for  the  plaintiff  for  part,  in  consequence  of  the  agree- 
(/>  &*  *b*       ment      Besides,  the  statute  is  no  bar  in  cases  of  firavd$.(d) 
pany,  v-    H>  Here  fraud  is  charged  and  proved ;  for  the  defendant  promised 

mondseU,  3 
Wmt.  143. 


f^ndse{k3  P'  to  convey  to  the  plaintiff  half  the  land,  but  did  not,  and  takes 


advantage  of  the  Patent.    The  admission,  in  the  Answer, 
(e)  Coop.  Ea.    oyer,  takes  the  case  out  of  the  Act.  (e) 

PL  340. 

Wickham,  contra.  The  able  and  learned  argument  of 
the  Chancellor,  forms  a  part  of  the  Record  in  this  case,  and 
will  save  me  the  trouble  of  a  long  argument  Mr.  Nicholas's 
first  objection  would  be  a  good  one  in  our  behalf,  if  the  Decree 
were  for  the  plaintiff;  but  the  plaintiff  cannot  take  advantage 
of  bis  own  neglect  in  failing  to  sue  out  process,  or  to.  take  a 
•  Decree  nisi  against  Clark*  (1) 

2.  In  Henderson  v.  Hudson,  1  ftJunf.  514,  the  case  was  decided 
on  the  plea  of  the  Statute  of  Frauds,  though  put  in,  by  an 
amendment  to  the  Answer,  and  after  the  cause  was  set  for 
hearing.  That  nicety  of  practice,  which  exists  in  England, 
does  not  prevail  in  our  County  Courts.  In  England,  the  An* 
swer  is  taken  before  Commissioners,  who  examine  the  respond- 
ent; but  such  is  not  the  case  here.  In  this  country,  there 
must  be  a  reasonable  latitude  in  receiving  pleas,  even  to  enable 
the  party  to  take  advantage  of  points  of  law.  (2)  Here  the 
ground  for  admitting  the  amendment  was  the  mistake  of  comv 

(1}  Nole.    See  Harrison  v.  Brock,  1  Munf.  22. 

(2)  Note.   See  Donmmanv.  DonmmenCt  Erfer*,  1  Wtuh.  28. 
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»el,  who  gave  bis  opinion  that  it  was  unnecessary  to  plead  the     January, 
Statute.     This  mistake  prevented  the  plea  from  being  filed  in  Vv^»v^M/ 

the  first  instance.  Jackson7!      Afl- 

•  3.  The  variance  between  the  allegata  and  probata  in  this       **&*** 
case  was  material  and  important.     The  plaintiff  cftnoot  re-  Cutrigbt  and 
cover  upon  proving  an  agreement,  totally  different  from  that  *  ' 

relied  upon  in  his  Bill. 

4.  There  was  no  such  part  performance  as  would  take  the 
case  out  of  the  Statute  of  Frauds.  The  plaintiff  did  no  more 
than  pay  for  the  Warrant.  The  Survey  was  by  the  Surveyor 
in  his  official  character.  There  is  no  proof  that  the  plaintiff, 
or  any  person  claiming  under  him,  had  possession  of  the  land. 
6*  With  respect  to  the  Act  of  Limitations,  I  admit  that, 
where  fraud  has  been  committed,  and  not  discovered  by  the  party 
defrauded,  the  Act  will  not  run  ;  but  it  will  from  the  time 
when  the  fraud  was  discovered.  In  Ibis  case,  if  there  was  any 
fraud  in  refusing  to  convey  the  land,  it  was  known  to  the  plain* 
tiff  many  years  ago,  and  he  ought  to  have  filed  his  Bill  when 
the  transaction  was  recent. 

On  other  grounds,  independent  of  these  nice  legal  objections, 
tbe  case  is  clear  for  the  defendant,  upon  the  merits.  The 
agreement  to  allow  half  the  land,  for  making  the  entry,  paying 
tbe  Surveyor's  fee,  and  getting  out  the  Patent,  was  unconscion- 
able. Besides,  it  is  not  proved  that  the  plaintiff  took  out  tbe 
Patent.  The  claim,  too,  (from  the  circumstances.)  was  proba- 
bly either  satisfied  or  abandoned.  A  Court  of  Equity  will 
not  decree  performance  of  hard  or  unconscionable  agreements, 
bat  will  leave  the  plaintiff  to  his  remedy  at  Law. 

Nicholas  in  reply.  It  is  proved  that  Cutrighl  admitted  that 
Jackson  had  paid  the  money. 

Where  the  Answer  of  a  party  is  essential  to  a  decision,  the 
Court  ought  not  to  decree,  even  though  the  plaintiff  has  neg- 
lected to  bring  that  party  before  the  Court,  (a)  00  **»  ^ 

The  contract  was  not  unreasonable  :  for  land  in  Harrison  18l5 ' 
County  was  at  that  time  worth  very  little.     It  is  said  in  the 
Answer,  that  the  tract  in  question  was  worth  only  three  hun- 
dred dollars.     Of  the  pretended  abandonment,  there  is  no 
proof 


824  Svprmt  Court  of  Appeal*. 

Jamary  20«A,  1817,  Judge  Roapb  pronounced  the  Court's 
opinion,  thai  there  wm  do  onor  in  the  Decree,  which  \^mt% 
fore  was  affirmed. 


Josiah  Legrand  against  the  President  and  Trus- 

^^t,m7*'  tees  of  Hampden  Sidney  College. 

l.  Though  pri-  THE  Appellees  exhibited  their  Bill  against  the  Appeltast 
Assembly  ma*  fa  Charlotte  County  Court  in  Chancery,  setting  forth,  that, 
J^^j^on  the  9lh  of  January  1807,  they  agreed  with  the  said  Le- 
befag'  specially grand  to  sell  him  their  right  to  a  Tract  of  Land,  lying  in  the 
St^tobcu .County  of  Prince  Edward  on  the  waters  of  Appomattox,* 


J"  .■*««  obtaining  by  estimation  012  1-2  acres,  for  the  sum  of  four  the* 
the  Court,  u  sand  dollars,  payable  in  four  equal  annual  instalments,  with 

E?m^*1!et£l^,  lBterest  from  thftt  date*  tlwy  to  S1*6  nlm  immediate  pos- 
kibiu4,ju  docu-sessufti,  he  to  give,  wkrn  required,  Bond  and  Security  for  the 


netted  b^coo  purchase  money,  and  thereupon  they  to  make  him  a  Deed  in 
•eat  of  parties,  fee,  with  special  warranty,  against  them  and  their  successors, 

2.  The  Trot- only,  and  with  a  particular  agreement  as  to  the  manner  in 
£!  °bejL ^o"  which  the  said  purchaser  should  be  compensated,  by  "  re-pmp 
corporited,iinyM  ment  of  the  Money  without  Interest,  if  a  better  title  Jfea 
JS^^titteT* " thai  <ftheColtege  to  the  saidljand,  or  any  part  thereof,  should 
wiJlSu!  ft)** «•  thereafter  be  established:19   that,  in    pursuance   of  this 

oot  their  iodin-  J  -...,. 

dual  name*,      agreement,  the  defendant  was  forthwith  put  into  possession, 

3.  A  written  wn*cn  ne  na<*  eTer  **nce  he,d '  DUt>  pretending  that  possibly 
agreement  for  the  title  of  the  complainants  might  not  be  good,  though  at  the 
S^Cor^rtroe  of  the  contract  the  nature  of  their  title  was  fully  under- 
id*  the*  !,tood  D7  h*m'  «nd  plainly  set  forth  in  their  writtea  agree- 
mo^ieal  affixed,  ment,  he  refused  to  give  Bond  for  the  purchase  money,  or  to 
may  be  enforced 

In  Equity. 

4.  lo  a  written  ag reement  for  tale  of  Land,  it  was  def cribed  as  a  Tract  which  had  yrkmtoi  at 
the  Commonwealth,  and  by  the  Commoowealth  bad  been  given  to  the  Vendor,  who  stipulated  to 
make  compensation,  if  a  better  Title  than  hit  tbould  thereafter  be  ettabiuktd.  The  title  af  tee 
Vendor  appearing  to  be  such  at  described  j  on  a  Bill  in  his  behalf  for  specific  performance,  the 
purchaser  was  not  allowed  compensation  for  locating  and  obtaining  a  Patent  for  part  of  the  Land 
as  rvasU  and  unmppropriated,  but  was  decreed  to  release  bis  claim  under  the  Patent,  before  tatt 
Vendor  should  be  compelled  to  make  him  a  Deed ;  and  a  stipulation,  conforming  to  the  agreement, 
was  directed  to  be  inserted  in  such  Deed.    %•  See  JUsandcr  w.  Oratnw,  1  Mwtf.  134—  14tv 
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pay  the  instalments  already  due.     The  Complainants  there-    Januaet, 
lore  preyed  a  specific  execution  of  the  Cootraet ;   or,  if,  oo  v^JI^, 
account  of  the  insufficiency  of  the  defendant,  the  Bond  and      u^nod 
Security  could  not  be  obtained,  or  the  Money  when  due,  that  »    p*;8idfBt 
then  the  Complainants  might  be  permitted  to  retain  the  Title  mm)  Trustees  of 
to  the  said  Land,  and  obtain  such  relief  as  should  be  agreeable  ^Jjjjf 
to  equity. 

The  defendant  demurred  generally.  The  plaintiffs,  with 
leave  of  the  Court,  amended  their  BUI,  and  set  forth,  that,  at 
the  defendant's  request,  their  agents  had  furnished  him  with 
the  muniments  of  Title,  and  Charts  and  copies  of  Deeds  of 
the  Land;  he  promising  to  use  his  endeavours  to  perfect  the 
title ;  instead  of  which,  he  surreptitiously  obtained  a  Patent 
from  the  Commonwealth  for  part  of  the  Land  as  waste  and 
unappropriated,  under  whi$h  he  sets  op  a  Title  of  his  own 
•gainst  that  which  he  bad  bought  of  the  College  :  they  pr^y, 
therefore,  if  specific  execution  of  the  Contract  be  denied, 
that  he  be  decreed  to  release  to  them  bis  pretended  title  deriv- 
ed from  the  patent,  and  for  general  relief. 

The  written  Agreement,  exhibited  as  part  of  the  Bill,  bear- 
ing date  the  9th  of  January  1807,  "  between  Charles  Scott, 
"  Isaac  Read,  and  William  M.  Watkins,  acting  for  Hampden 
"  Sidney  College,  by  virtue  of  an  order  of  the  President  and 
"  Trustees  thereof,  on  the  one  part,  and  Josiah  Legrand  on 
"  the  other  part,19  described  the  Land,  as  "  containing  912  1-2 
M  acres  by  a  late  Survey,  made  about  the  first  of  last  November* 
«  and  as  part  of  the  Lands  formerly  possessed  by  Robert  Rut- 
"  ledge  deceased,  and  which  escheated  to  the  Commonwealth, 
"  and  were  afterwards  given  by  the  Commonwealth  to  the  said 
"  College"  The  terms  of  the  agreement  were  in  conformity 
with  the  description  of  it  in  the  Bill. 

The  defendant  demurred  specially  to  the  amended-  Bill ;  1st, 
because  the  names  of  the  President  and  Trustees  were  not  set 
out;  2d,  because  the  seal  of  the  College  was  not  affixed  to 
the  Contract,  nor  did  it  any  way  appear  that  the  same  was 
the  act  of  the  Corporation. 

In  June  1813,  the  County  Court  sustained  the  demurrers, 
and  dismissed  the  Bill.  The  College  appealed  to  the  Superior 
Court  of  Chancery  at  Richmond. 
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January,        In  January  1814,  Chancellor  Tatloe  reverted  the  Decree, 
18,7>       over  ruled  the  demurrers,  retained  the  cause,  and  ordered  the 
Legrand      defendant  to  answer. 
*  The  defendant  then  filed  his  answer,  admitting  the  agree- 

tnd  Truttren  of  ment,  declaring  he  had  always  been  ready  to  execute  H  with 
Bnm$S  Sid"  g°°d  faith ;  that  the  plaintiffs  promised  to  shew  Am  their  titte- 
papers,  but  had  never  done  so ;  that  he  had  seen  only  some 
extracts  from  some  of  them,  from  which  he  had  reason  to 
think  the  title  defective,  but  thought  it  unnecessary  to  state 
the  particulars  of  his  objections,  until  the  papers  should  be 
produced.  He  insisted  that,  if  the  title  of  the  Commonwealth 
to  a  part  of  the  Land  (in  consequence  of  which  be  had  take* 
measures  to  obtain  a  Grant)  should  be  foond  good,  be  bad  a 
right  to  a  rateable  deduction  from  the  price,  by  the  terms  and 
spirit  of  the  Contract.  '  He  denied  any  knowledge  of  the  title 
at  the  time  of  his  purchase ;  averring,  that  he  then  believed  it 
good.  He  now  prayed  that,  before  he  should  be  compelled  to 
execute  the  Contract  on  his  part,  the  plaintiffs  might  be  obli- 
ged to  produce  their  title  deeds;  that  a  Survey  of  the  Land 
be  directed,  and  an  inquiry  made  as  to  their  title  to  every 
part  He  doubted  also  their  authority  to  sell  according  to  the 
agreement,  and  prayed  that  such  authority  be  shewn  to  the 
satisfaction  of  the  Court. 

The  plaintiffs  (besides  the  articles  of  agreement)  made  ex- 
hibits of  four  Deeds,  from  different  persons  to  Robert  Rutledge* 
dated  in  the  years  1763,  1764  and  1765,  for  twelve  hundred 
and  seventy  two  acres  in  all ;  two  Inquests  of  Escheat,  dated 
May  23d  1704,  by  which  those  Lands  were  found  to  belong 
to  the  Commonwealth,  *'  except  so  much  thereof,  as  wets  a*M 
"for  public  taxes?  Robert  Rutledge  having  died  without  any 
heir  "  claiming  the  same  ;"  and  a  plat  of  the  Survey,  in  No- 
vember 1806,  of  the  Land  sold  by  the  College  to  Legrand. 

They  also  proved  by  the  deposition  of  Richard  N.  Venabk, 
that  Legrand  informed  him,  that  he  as  well  as  his  son  voder- 
stood  surveying,  and  if  the  deponent  would  procure  all  tie 
information  he  could  on  the  subject,  and  put  it  in  his  posses- 
sion,  he  would  make  a  thorough  examination,  and  communi- 
cate to  the  deponent  any  discovery  he  could  make,  M  ami 
"  give  to  the  College  W/  the  aid  that  he  could :"  "  in  consequence 
"  of  this  assurance,  the  deponent  obtained  extracts  from  a 
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"  number  of  conveyances,  which  he  thought  related  to  the    Jawcaet, 
"  subject,  also  extracts  of  Deeds  for  what  be  supposed  to  be        18n* 
"  the  adjoining  Lands,  as  far  as  he  could  come  to  the  know-       Le^tod 
*  ledge  of  them,  and  delivered  them  to  the  said  Legrand,  or        pJL^^ 
"  his  messenger."     The  deponent  believed  that  no  other  per-  and  Trwtees  of 
son,  but  the  said  Legrand  himself,  set  up  a  claim,  to  the  said  ^°1^^ 
Land,  adverse  to  the  College. 

At  January  Term  1815,  the  Chancellor  decreed,  that  the 
defendant  pay  to  the  plaintiffs,  4000  dollars,  with  Interest 
from  January  Oth  1807,  and  Costs;  and,  on  such  payment 
made,  and  the  defendants  executing  a  release  to  the  plaintiffs, 
in  due  form  of  law,  of  all  claim,  which  he  bad  or  might  derive 
from  any  Patent,  which  had  been  or  might  be  obtained  by  him 
from  the  Land  Office,  for  the  Tract  of  Land,  in  the  Bill  men- 
tioned, or  any  part  thereof,  the  plaintiffs  should  make  bim  a 
Deed  in  fee  for  the  Land ,  with  such  special  Warranty  and 
Covenants  as  were  stipulated  in  the  Articles  of  Agreement; 
without  prejudice  to  the  Hen  of  the  plaintiffs  on  the  Land  it- 
self for  the  purchase  money ;  liberty  being  reserved  to  them 
to  resort  to  the  Court,  in  this  cause,  to  enforce  the  said  lien. 

From  this  Decree,  the  defendant,  upon  his  Petition,  was 
allowed  ao  Appeal  by  a  Judge  of  this  Court. 

Wickhamfor  (he  Appellant.  The  Vendor  is  always  bound 
to  shew,  t  hat  he  can  make  a  good  title  before  the  Court  will 
decree  specific  performance.  In  this  case,  no  Title  to  the 
Land  b  shewn  by  the  College.  It  is  said,  that  we  are  bound 
to  shew  the  defect  of  the  title  :  but  such  is  not  the  rule  of 
evidence.  If  they  have  a  Title,  let  them  shew  it.  But  there 
is  no  document  in  the  Record  shewing  a  transfer  to  the  Col- 
lege of  that  right,  which  the  Commonwealth  had  to  the  Land, 
either,  originally,  as  waste  and  unappropriated,  or  subsequent- 
ly* as  escheated.  The  Commonwealth's  original  right  could 
not  be  estopped  by  any  inquest  of  office,  but  might  still  be 
granted  to  Legrand.  Besides,  the  Inquest  itself  amounted  to 
nothing ;  for  it  is  not  found  by  the  Jury,  that  Rutledge  died 
without  any  heir,  but  merely  that  he  left  no  heir  "  claiming 
As  land."  If,  however,  the  Escheat  were  valid,  the  Common' 
wottk,  and  not  the  College,  is  entitled  under  it 
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JiMuimr,       I  undervtand  that  an  Act  of  Assembly  to  railed  upon  ;   bot 

^J^^  no  such  Aetto  inserted  in  the  Record*     This  Coort  therefore 

Ijfftwbi     cannot  take  notice  of  it,  being  a  private  Act.     It  should  ap- 

pT  ..      pear,  too,  that  the  President  aod  Trustees  had  power  to  sett 

Md  TnMteet  of  the  Land ;  for,  if  they  were  only  entitled  to  receive  the  note 

"&3L?*"  and  profits,  they  could  convey  no  Title. 

The  Chancellor's  Decree  is  farther  erroneous  in  requiring 
the  Appellant  to  pay  the  sum  of  $4000,  with  Interest,  afao- 
JnbJp,  (instead  of  being  upon  emdtiion,  that  the  plawtiflb 
should  make  him  a  Title  to  the  Land  in  controversy ;)  and  to 
compelling  him  to  release  his  rights  ander  the  future  Grant  m 
the  proceedings  mentioned ;  which  was  both  unjust  and 
eessary.  Under  the  terms  of  the  agreement  it  was 
and  according  to  the  course  of  equity,  for  the  Court  to  < 
an  inquiry  into  the  title,  previous  to  a  Decree  for  the  payn 
of  the  Money ;  and,  instead  of  decreeing  the  Purchase  Honey 
to  be  paid  absolutely,  the  regular  and  legal  course  of  the 
Court  is  to  decree  payment  of  the  Purchase  Money  town  oW 
delivery  of  a  Deed ;  so  as  to  make  the  two  acts  concurrent. 

Bouldm  for  the  Appellees.  There  was  a  provision  in  the 
Contract  that  the  College  should  make  good  to  Legrand*  nt 
the  rate  of  twenty-six  shillings  and  three  pence  halfpenny  per 
acre,  any  Land,  he  might  l<m  by  a  defect  in  their  Title.  The 
Records  of  Prince  Edward  County  Coort  would  have  gives 
him  all  the  information  he  demanded  in  his  answer.  Ho  ii 
v  not  an  unwilling  purchaser:  he  does  not  come  before  the 
Court,  praying  to  be  discharged  from  the  Contract  on  the 
ground,  that  he  did  not  understand  the  defects  in  the  Title  at 
the  time  of  his  purchase.  I  admit  that  an  mnmlHng  uurcussus 
will  not  be  competed  to  tafee  erven  a  doubtful  title :  but  £#- 
grand  to  willing  to  hold  the  Land,  of  which  he  is  in  lull  pos- 
session and  enjoyment ;  but  appeal*  only  unwilling  tofny  ito 
money  t 

Butlers  title  is  unimportant.  The  College,  being  entit- 
led onder  the  Act  of  Assembly,  ought  not  to  be  bound  to 
trace  their  Title  farther  back,  than  to  Rutiedge,  from  whom  it 
passed  to  the  Commonwealth  by  Escheat,  and  from  the  Ooaa* 
monwealth  to  the  College.  Both  parties  understood  distinctly 
that  they  were  not  to  trace  it  farther  back.     Legrand  himself 
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has  no  objection  to  specific  performance,  but  bis  having  him-  Jaktja**, 
self  obtained  a  Grant  for  part  of  the  Land  as  waste  and  un-  ^^!!*1l 
appropriated.  LtgnaA 

The  Act  for  incorporating  Hampden  Sidney  College  (a)         *• 
expressly  authorises  the  Trustees  to  sell  the  College  Lands,  and  Trustees  of 
This  power  of  the  Trustees  is  also  recognised  in  the  agree-  ^g^£" 
ment  itself. 

The  Court  has  very  correctly  decreed,  according  to  the  (<0  May  1783, 
agreement,  that  a  Covenant  shall  be  inserted  in  the  Deed,  ' 
binding  the  College  to  make  good  any  loss,  that  may  be  sus- 
tained by  a  better  titleTin  other  persons.  It  was  therefore 
just  and  right  to  decree,  that  Legrand  should  release  his  claim 
on  the  ground  of  the  Location  and  Grant;  because,  without 
soch  release,  that  claim  might  be  transferred  by  him,  and  en- 
forced by  the  transferree. 

In  Cotton  v.  Wilson,  (b)  great  stress  is  laid  upon  the  circom-  W  31*.  Wm. 
stance,  that  the  purchaser,  who  wished  to  get  clear  of  the  Con- 
tract on  the  ground  of  objecti6o  to  the   title,  had  taken  pos- 
session of  the  Land,  and  was  therefore  considered  as  accept- 
ing the  Title,  such  as  it  was.    In  Calcraft  v.  Roebuck,  (c)  it  is  (c)  l    Fmy  Jr. 
said  that  every  consideration,  upon  which  these  agreements224* 
are  to   be  executed,  must  depend  on  the  bona  fides  of  the 
transaction. 

Leigh  on  the  same  side.  The  Contract  was,  that  if  Legrand 
ihoald  be  deprived  of  any  part  of  the  Land  thereafter,  he 
should  be  rc-imhursed  proportionally  by  the  College;  not  that 
he  should  be  entitled  to  a  deduction  before  payment )  that  such 
reimbursement  should  be  made  upon  his  being  ousted  by  a 
better  title  id  another  person ;  not  that  he  bad  a  right  to  set  up 
ekiras  in  objection  to  his  own  Title. 

Are  there  any  reasons,  set  forth  in  his  answer,  for  question- 
ing the  Title  ?  He  does  not  tell  us  whether  be  found  out  de- 
fects before  he  took  possession,  or  since.  But,  I  say,  the  Ti- 
tle is  satisfactorily  deduced :  and,  according  to  the  practise  of 
the  Courts  of  Chancery  in  this  country,  it  was  not  necessary 
to  refer  it  to  a  Master. 

The  plain  meaning  of  the  Inquests  of  Escheat  must  be  un*   . 
derstood  to  be  that  there  were  no  heirs  of  RuUedge.    Our  law 

vol.  y.  42 
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JA*uAfcY,    provides  (a)  that  private  Acta  of  Assembly  may  be  given  la 

v^^v-^,  evidence,  without  pleading  them  specially.     In    HumUr  v. 

Legrand     Fairfax's  devisee,  (6)  this  Court,  went  on  the  principle,  that 

The  Pretid      ^y  cou^  lo°^  *nto  an<*  decide  uP°n  *  private  Act  of  Aesem* 

»nd  Trwtmofbly,  though  not  part  of  the  Record. (1)      The  Act  of  1794, 

^Coeil4?  ch>  37'  8hews  tbe  trao8fer  t0  the  College  of  the  Title  from  the 
Commonwealth. 

(«)  l  A.  C7.  c&.     Objections  to  the  identity  of  the  land  are  out  of  the  question. 

112.  '  *'     Mr.  Wickham  says,  that  payment  of  purchase  money,  and 

{b)iMwtf.  218.  delivery  of  a  Deed  from  the  College  ought  to  be  eo-tempoca* 
neous  acts.  1  should  agree  to  this,  were  it  not  for  the  circum- 
stance, that  Legrand  had  obtained  a  Grant  for  part  of  the  Land. 
Tbe  Chancellor  very  properly  denied  his  having  a  right  to  do 
this  to  the  injury  of  bis  title,  derived  from  the  College.  It  ne- 
ver could  have  been  understood,  that  tbey  meant  to  indemnify 
him  against  defects,  that  he  could  make  in  the  title.  A  release 
from  him  was  essentially  necessary  to  enable  the  College  to 
make  bim  a  title, 

Wickham  in  reply.  Every  position  that  I  have  taken  In 
argument  was  taken  in  the  Answer;  in  which,  however,  the 
defendant  gives  a  sufficient  reason  for  not  particularly  setting 
out  defects  in  the  title  :  vis.,  because  the  title-papers  were  not 
before  him. 

If  parties  contract  under  a  mistake  as  to  title,  will  not  the 
Court  give  relief?  Where  is  the  immorality  in  our  strengthen* 
img  our  title  by  getting  a  Grant  from  the  Commonwealth/ 
Surely  we  ought  to  be  allowed  our  trouble  and  expenses;  (2) 
but  the  Chancellor  has  allowed  us  nothing.  The  College,  be- 
.  iog  plaintiffs  in  Equity,  are  clearly  bound  to  do  complete  equity 
to  the  defendant,  before  the  Court  will  decree  specific  perform* 
ance.    It  was  their  duty  to  produce  to  him  their  title  papers. 

The  Act  for  incorporating  the  College  is  not  inserted  in  the 
Record,  and  therefore  cannot  be  regarded  by  the  Court.    I 

(1)  Note.  Judge  Roam  observed  to  Mr.  Leigh,  that,  in  that  case,  he  con- 
sidered the  Act  of  Compromise  as  a  letter  to  tbe  Court,  directing  Judgment  to 
be  entered  up  j  not  as  a  part  of  the  Record,  but  as  a  matter  in  pay$.  Mr. 
Leigh  replied,  that  he  believed  it  would  be  found,  that  the  point  was  settled  by 
that  case,  that  a  private  Act  may  be  relied  upon,  though  not  in  tbe  Record. 

(2)  Note.  See  Hull  r.Cwmingh*m>$ExtcuiQTy  I  M%*f.  331  aod83& 
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Understand  the  rale  to  be  that  private  Acta  of  Assembly  may    January, 
be  given  in  evidence  without  pleading  ;  but  they  must  be  giv-  .^!J*Il. 
tn  in  evidence  as~ facts  :  they  are  not  matters  of  taw,  judicially     Lernmd 
to  be  taken  notice  of  by  the  Court.     The  doctrine,  that  the  *• 

Court  is  bound  to  take  notice  of  every  private  Act,  that  has  and  Trustees  of 
been  passed  since  the  foundation  of  the  Commonwealth,  ^B^3^^ 
fraught  with  such  mischievous  consequences,  that  I  cannot 
think  it  Can  obtain.  As  the  Record  now  stands,  1  deny  that 
these  Acts  were  given  in  evidence  to  the  Chancellor.  If  they 
were,  it  should  either  have  been  stated  in  the  Decree,  or  they 
should  have  been  spread  on  the  Record  ra  extenso.  This  Court 
cannot  receive  any  new  evidence,  which  was  not  before  the 
Court  below. 

Whether  Legrand  got  something  or  nothing  by  the  Grant, 
the  Release  was  unnecessary.  All,  that  is  wanted  on  bis  part, 
is  a  conveyance,  from  the  College,  Of  their  fttfe,  which,  added 
to  bis  own  under  the  Grant,  will  make  his  title  complete. 

Why  was  be  not  to  take  possession  ?  He  does  not  seek  to  . 
disaffirm  the  contract.  This  Court  has  often  decided,  that 
taking  possession  does  not  preclude  the  party  from  getting  re- 
lief on  the  ground  of  defect  of  title.  Such  was  the  case  of 
Beverly  v.  Lawsotfs  heirs,  3  Munf.  317. 

It  appears  by  one  of  the  Inquisitions  of  Escheat,  that  part 
of  the  land  was  sold  for  taxes.  For'the  deficiency,  so  occa- 
sioned, the  Appellant  ought  to  be  compensated  by  the  De- 
cree. (1) 

The  counsel  for  the  Appellees  afterwards  obtained  a  certifi- 
cate from  Chancellor  Taylob,  in  these  words  :  "  As  to  what . 
"  passed  on  the  trial  of  this  case,  before  me,  I  cannot  undertake 
44  to  say.  But  I  can  state,  with  great  certainty,  that  the  Court 
"of  Chancery  never  dispensed  with  any  thing,  called  for  by 
"  the  pleadings,  unless  by  consent  of  parties.  All  the  counsel 
"know,  and  my  side-table  now  exhibits  the  fact,  that  many 
"  cases  are  now  res|ing  on  it  under  such  circumstances  ;  and, 
"  I  can  have  no  doubt,  as  the  answer  in  the  case  puts  the  au- 

(1)  Note.  This  except ioo  was  not  taken  in  the  Answer ;  and  indeed  appears 
to  be  unrounded  under  the  agreement ;  for  by  the  Inquests,  the  land  sold  for  taxes 
was  expressly  excepted  as  not  escheated  ;  and,  by  the  agreement,  the  dtfendast 
was  to  have  only  such  of  the  lands  as  were  "  actuated." 


332  Supreme  Court  of  Appeal*. 

Jamjar y,    "  thority  of  the  Trustees  to  Mil,  in  ism*,  but  the  Act  of 

1817 

1^ri  Ml  .  "  poration  was  either  produced,  or  the  necessity  of  k  was  wai  w 
1|lcr9|Ml     "  ed  by  the  opposing  counsel.    I  feel  to  confident  of  it,  that*  if 

P    hw"  '  wera  commBllded»  *•  lne  Jttdge  <*  my  Court,  to  certify  a 
and  Tnwtfe.ofu  more  complete  record  under  a  orftarari,  I  should  have  is- 
^^e^*""  «orporated  in  it  a  copy  of  the  charter,  as  omitted,  aider  the 
'*  head  of  "  sundry  exhibits*" 

(Signed)  CREED  TAYLOR. 

"  January  Term,  1817." 

In  consequence  of  this  certificate^  aad  by  consent  of  the 
parties  by  counsel,  the  Court  inspected  the  Act  of  Assembly 
of  May,  1783,  oh.  172,  and  considered  it  as  a  part  of  the 
Record. 

January  21s*,  1817.  Judge  Roane  pronounced  the  Coarft 
opinion  as  follows : 

The  Court,  in  consequence  of  a  certificate  from  the  Chan- 
cellor, filed  among  the  papers,  have  inspected  the  Act  of  May, 
1783,  ch.  172,  and  considers  it  a  part  of  the  Record;  (1) 
the  necessity  of  a  certiorari  being  waived  by  counsel;  and  so 
considering  it,  is  of  opinion  that  there  is  no  error  in  the  said 
Decree,  which  is  therefore  affirmed. 

(1)  Note  by  the  Reporter.  The  Court  teems  not  to  hare  considered  it  nates* 
tary  to  make  the  Act  of  1794,  ch.  37,  a  part  of  the  Record,  became  the  donatio* 
of  the  escheated  lands  from  the  Commonwealth  to  the  College  was  not  put  t»  tutu 
by  the  Amwer,  as  was  the  right  of  the  Trustees  to  sell.  Indeed,  the  fact  of  tint 
donation  might  well  be  considered,  under  the  circumstances  of  the  case,  at 
admitted  by  the  defendant 
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l.  Quart,     THE  Appellees  filed  a  Bill  of  Injunction,  in  the  late  High 
el^can  ^  C°"rt  of  Chancery,  against  the  Appellant  and  William  O.  Wm- 

gaily  be  levied 

on  property,  the 

possession  of  which  has  passed  from  the  debtor,  and  remained  in  a  third  person,  for  more  than  ire 

years,  in  pursoance  of  a  Deed  said  to  be  fraudulent,  but  regularly  recorded,  and  importing  on  its 

face  to  be  for  valuable  consideration ;  before  such  Deed  hat  been  impeached  and  amvuUd  o?  fraud 

by  the  Decree  of  a  Court  of  competent  jurisdiction  P 

2.  Depositions  taken  in  a  suit  to  perpetuate  testimony  are  not  to  be  read  at  evidence  in  a  sqbssr 
quest  nit,  unlets  it  appear  that  the  witnesses  are  dead,  or  otherwise  out  of  the  power  of  the  Court 
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ens*,  to  prevent  the  sale  of  certain  slaves,  on  whom  an  execn-  Jajrfa&y, 
tiosj,  in  favour  of  the  said  Winston  against  JoA*  Syme,  bad  been  l817' 
levied  by  the  Appellant,  as  Deputy  Sheriff  of  Hanover  Coun- 
ty. The  ground  of  equity  relied  on  was,  that  the  plaintiffs 
were  entitled  to  those  slaves,  and  had  held  them  in  possession 
more  than  five  years,  by  virtue  of  Deeds  from  Syme,  dary  re- 
corded. The  defendants  controverted  their  title,  alleging  that 
the  deeds  in  question  vtertfimtAdenL  Many  depositions  were 
taken  on  both  sides,  and  sundry  exhibits  filed.  Chancellor 
Wtthb  perpetuated  the  Injunction  ;  from  which  Decree  this 
appeal  was  taken. 

The  case  was  argued  here,  at  great  length,  on  the  71b,  8th, 
9th,  lath  and  12th  days  of  February,  1816  ;  but,  as  the  points 
in  dispute  were  not  determined  by  the  Court,  the  arguments  of 
counsel  may  with  propriety  be  omitted. 

January,  25thr  (817.  Judge  Brooke  pronounced  the  Court's 
opinion. 

"  The  Court,  (not  intending  to  decide  that  an  Execution 
ought  not  to  be  served  oo  property,  the  possession  of  which 
has  passed  from  the  debtor,  and  remained  in  a  third  person,  for 
more  than  five  years,  in  pursuance  of  a  Deed,  regularly  re- 
corded, and  importing  on  its  face  to  be  for  a  valuable  conside- 
ration,  before  such  Deed  has  been  impeached  and  convicted 
of  fraud  by  the  Decree  of  a  Court  of  competent  jurisdiction,) 
is  constrained  under  the  circumstances  of  the  case  before  it,  to 
withhold  its  opinion,  and  also  its  present  impressions,  on  the 
merits ;  as  well  because  Martha  Hoops  Byrne,  and  the  adminis- 
trator de  boms  non  of  Willis  Riddick,  whose  interests  are  in- 
volved, are  not  parties  to  the  suit,  as  because  the  whore  of  the 
case  is  not  fully  before  the  Court  Only  one  of  the  deeds  to 
Warden  is  to  be  found  in  the  Record  of  the  suit  of  Syme  v. 
Syme,  referred  to  in  the  Answer,  of  Sarah  Syme  in  this  suit ; 
•ad  the  object  of  that  controversy  being  to  perpetuate  testimo- 
ny, and  it  not  appearing,  in  this  case,  that*  the  witnesses,  there- 
in examined,  were  dead,  or  otherwise  out  of  the  power  of  the 
Court  of  Chancery,  the  question,  whether  their  depositions  (in 
that  event)  ought  to  be  read,  is  not  regularly  presented  to  the 
Court.    But  for  these  difficulties,  the  Court,  (though  strongly 
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inclined  to  (be  opinion  that  it  would  have  been  more  regular* 
to  have  impeached  the  deeds  in  this  case  by  a  suit  for  that  ob- 
ject, than  to  have  levied  an  execution  on  the  property  claimed 
under  them,)  might  have  yielded  to  the  desire  of  the  parties,  to 
put  an  end  to  a  complicated  and  expensive  suit  The  Court, 
therefore,  on  these  grounds,  and  because  the  delay  will  be  not 
much  increased  by  the  institution  of  a  suit,  such  as  before  men- 
tioned, in  which  the  party,  if  so  advised,  may  contest  the  va- 
lidity of  the  title  of  the  Appellees,  (as  it  regards  creditors,  or 
others,  who  may  be  made  defendants  to  such  suit,)  not  only  to 
the  slaves  now  in  question,  but  to  any  other  property,  which 
may  have  belonged  to  John  Symc  the  debtor,  an/1  which  may 
be  claimed  by  such  defendants,  so  as  to  put  an  end  to  all  far- 
ther controversy,  affirms  the  Decree  of  the  Chancellor,  but 
without  prejudice  to  any  such  suit  as  before  mentioned." 


Boiling  against  Boiling  and  others* 


Decided  Janu- 
ary 29th,  1817. 

1.  A  Tetta-  Robert  Rolling,  of  the  County  of  Dinwiddie,  by  his  last 
tor/  after  devis-  will,  dated  January  30th,  1 775,  and  proved  in  Court  in  March 

ing  certain  lands,  ,    f .  .  . 

and  other  pro  1777,  disposed  of  his  property  as  follows : 

wi£  during  h£  In  the  firat  Place'  De  direct6**  his  just  debts  and  funeral  ex- 
life,  directed,  penses  to  be  expeditiously  and  honourably  paid  by  his  Execu- 
te furnished  du  tors.  Next,  he  "  lent  to  bis  loving  Wife  Mary,  during  her 
outgofbhTi  Jb/e"  Mtn»l  life» tne  land  and  plantation,  on  which  be  then  lived, 
estate *ithn>kat  "  with  all  his  lands  adjoining  or  contiguous  thereto,  including 
££  JS!SSZU  that,  which  he  purchased  of  John  Ravenscrtfl,  his  several  lots 

ef   every    kind 

the  might  have 

occasion  for,  to  support  herself  and  family,  in  ike  same  manner  he  had  abeays  lived,  or  m  ana 

ether  manner  she  might  think  proper  "    Quart,  whether,   under  this  devise,  she  had  not  a  Hie 

interest  in  certain  lands,  devised  to  one  of  his  sons,  in  general  terms,  without  specifying,  when  that 

son  was  to  be  put  into  possetsion  •  and  a  right  to  convert  the  whole  profits  thereof  to  the  support  of 

herself  and  the  children  generally  during  her  life  P 

2.  A  Devisee  is,  in  general,  hound  to  take  notice  of  the  contents  of  the  Will,  under  which  be 
received,  when  of  full  age,  certain  lands  and  other  property  from  the  Executors;  such  Will  having 
then  been  proved  and  recorded. 

3.  \  Court  of  Equity  ought  not  to  direct  an  account  to  be  taken,  after  ngreat  lapse  of  time, 
and  after  acts  of  acquiescence,  by  the  party  demanding  it,  in  a  construction  ofnis  rights,  which,  if 
correct,  would  render  such  account  unnecessary.  V*  See  Randolph's  Etecxtior  v.  Ron&lph's 
Executors  and  others,  IH.ScM.  111. 
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**  in  tbe  towns  of  Blandford  and  Petersburg  and  adjoining  there- 
"  to,  also  the  rents  of  his  several  ware-houses,  called  Boiling's, 
"Cedar  point,  Boiling  Brook,  Blandford  and  Davis's,  together 
"  with  the  use  and  profits  of  one  moiety  of  his  water-grist 
"  Mill,  and  of  all  his  slaves,  stock  of  cattle  and  household 
"  furniture  on  the  plantation  first  mentioned ;"  adding  these 
words;  "I  also  direct,  that  my  said  Wife  shall  be  furnished, 
"  during  her  life,  out  of  my  whole  estate,  with  whatever  provision 
"  and  necessaries  of  every  kind  she  may  have  occasion  for,  to  sup* 
••  port herself  and  family  in  the  same  manned  i  have  aG- 

"  WAY8  LIVED,  OR  IN  ANT  OTHER  MANNER  SHE  MAT  THINK 
"  PROPER." 

Item,  he  gave  to  his  son  Robert,  his  "  land  and  plantation, 
"  called  Eaton's,  to  be  delivered  to  him  so  soon  as  be  arrived 
"  to  the  age  of  twenty-one  years,  to  hold  to  him  and  his  heirs 

*  forever;  also  his  lands  at  Squirrel  Level,  and  that  part  of 
"  his  Namozeen  tract  which  lies  above  Wells's  Road,  to  bint 
"and  his  heirs  forever;  also,  after  tbe  death  of  his  Wife,  all 
"  his  lands,  or  lots  of  land,  either  in  or  about  the  Towns  of 
"  Blandford  and  Petersburg,  also  the  tract  of  land,  on  which  the 
"  Testator  then  lived,  and  all  the  lands  devised  to  his  Wife  for 
"life."  He  directed,  that  his  son  should  i have  possession  of 
the  forementioned  part  of  "  his  Namozeen  tract  of  land,  his 
"  Merchants'  Mill,  and  one  moiety  of  his  Water  Grist  Mill  on 
"Appomattox,  as  soon  as  he  arrived  at  the  age  of  twenty-one 
«  years,  and  should  bold  the  same,  and  all  the  other  lands  de- 
"  vised  to  him  and  his  heirs  forever. 

"Item,  be  gave  to  his  son  Thomas,  and  to  his  heirs  forever, 
"his  several  tracts  of  land,  called  UardwicVs,  May's,  Ed- 
"ward's,  and  the  Long  Ordinary  in  the  County  of  Dinwiddie, 
"  and  all  his  lands  on  both  sides  the  Namozeen  Creek  in  the 
"  Counties  of  Dinwiddie  and  Amelia,  excepting  thereout  so 
*much  of  the  said  tract,  as  lies  on  tbe  upper  side  of  Wells's 
"  Road,  which  he  had  before  devised  to  his  son  Robert,  called 
^Otterdam. 

"All  the  rest  and  residue  of  his  estate,  he  gave  to  his  loving 
"  Wife  Mary  and  his  friend  John  Tabb,  in  trust  that,  after  the 

*  payment  of  his  debts  and  making  such  provision  for  his 
"  Wife,  as  she  should  choose,  m  the  manner  before  mentioned,  or 
*m  any  other  manner,  that  they,  or  the  survivor  of  them,  should 
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"  divide  the  same  among  all  hie  children,  in  suck  manner  and  e* 
44  such  time  as  they,  or  the  survivor  of  them,  should  think  proper, 
"  to  hold  to  them  and  their  heirs  forever  in  severalty. 

**  Lastly,  he  appointed  his  loving  Wife  Mary,  and  his  friend 
"John  Tabb  to  be  Executrix  and  Executor ;  directing,  that  no 
"part  of  his  estate  be  appraised,  and  that  his  Executors  give  no 
"  security." 

When  the  Will  was  proved,  John  Tabb  alone  qualified  as 
Executor:  in  June  1789,  Mrs.  Bolting  qualified  as  Executrix. 
*  At  the  time  of  the  Testator's  death,  which  event  took  place 
on  the  24th  of  Feburary,  1775,  his  son  Thomas  T.  Boiling 
wanted  three  days  of  being  twelve  years  old.  He  was  sent 
to  school  and  maintained,  as  were  his  brother  and  three  sif- 
ters, by  their  Mother,  out  of  the  profits  of  the  estate  generally, 
which  for  the  most  part  was  managed  by  her,  and  applied, 
after  paying  the  debts  of  the  Testator,  to  her  and  their  use,  in 
a  prudent  and  economical  manner.  Thomas  T.  Belling,  being 
in  a  bad  state  of  health,  was  advised  by  physicians  to  visit 
Europe;  in  March  1783,  be  left  America,  and  arrived  in 
trance  in  the  course  of  the  succeeding  month/  His  expenses 
on  that  occasion,  and  until  he  returned, /were  borne  by  Mrs. 
Boiling.  In  October  1785,  he  returned  to  America;  and,  on 
the  1st  of  January  1786,  was  put  into  possession  of  Hard- 
wick's,  May's,  Edwards's,  and  the  Long  Ordinary  in  the 
County  of  Dinwiddie,  and  a  plantation  in  Amelia,  called  the 
Lower  Quarter.  At  the  same  time,  she  delivered  to  him 
thirty-nine  negroes,  some  horses,  sheep,  cattle  and  hogs,  as  hi* 
share  of  the  personal  estate;  retaining  herself  possession  of 
the  Namoxeen  lands,  devised  to  him  as  aforesaid,  for  the  con* 
venienee  (as  she  alleged  afterwards)  of  raising  the  yoong 
slaves  and  maintaining  the  stock,  as  she  had  no  other  planta- 
tion to  keep  them  on ;  her  own  home  plantation  not  being 
equal  to  it.  It  was  averred  by  Thomas  T.  Boiling,  and  from 
the  testimony  appeared  to  be  the  fact,  that,  at  this  time,  he 
had  not  seen  the  Will  of  his  father,  and  took  it  for  granted, 
that  his  mother  bad  a  life  estate  in  the  lands  she  retained. 
Having  afterwards  contracted  debts  to  a  considerable  amount, 
part  of  which  consisted  of  money  Kent  him  by  her,  he,  with 
her  consent,  offered  for  sale  to  other  persons  a  thousand  acres, 
called  the  Dogwood  Thicket  tract  of  land,  part  of  the  lamb 
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so-  retained  (which  ia  all  consisted  of  seven  thousand  acres)  Javuaby, 
and  at  length  made  the  sale  to  herself  at  five  dollars  per  acre;  1817# 
one  thousand  pounds  of  the  purchase  money  being  discounted 
out  of  the  debts  he  owed  her,  and  the  balance  paid  him  shortly 
after  the  contract.  In  February  or  March,  1798,  he  became 
acquainted  with  the  contents  of  the  Will,  and  immediately 
demanded  of  his  mother  the  whole  of  (he  lands  in  question, 
except  the  part  she  had  bought;  contending  that  his  right  to 
the  whole  bad  accrued  at  his  father's  death.  On  the  first  of 
January  1709,  she  surrendered  the  possession ;  but  they  could 
not  agree  as  to  the  compensation,  to  which  he  was  entitled. 
Whereupon,  he  brought  two  suits  in  Chancery  against  her,  ia 
the  County  Court  of  Dinwiddie ;  the  first,  to  obtain  satisfac- 
tion for  the  use  of  his  lands  during  the  time  they  were,  as  he 
alleged,  improperly  withheld ;  the  second,  to  set  aside  the 
sale  of  the  Dogwood  Thicket  Tract,  on  the  ground  that  he  had 
sold  it  for  less  than  its  value,  through  ignorance,  at  the  time, 
of  his  right  to  immediate  possession.  Upon  his  motion,  also, 
at  April  Term  1 798,  the  same  Court  made  an  order,  summoning 
Mrs.  Bollimg  and  John  7Vt66  to  render  an  account  of  their  Exe- 
cutorship ;  and,  afterwards,  an  attachment  was  issued  against 
her,  for  hawing  failed  to  do  so. 

Mrs.  tfaMng  then  filed  a  BUI  in  the  High  Court  of  Chan- 
eery,  making  all  the  children  parties;  for  an  Injunction  to 
stay  proceedings  on  that  attachment,  as  oppressive  and  unne- 
cessary ;  and  also  for  a  Writ  of  certiorari  to  remove  the  seve- 
ral suits  aforesaid  into  that  Court ;  that  her  rights  under  the 
Will  of  her  husband  might  be  declared ;  that  Thomas  T.  BoU 
Ung  might  be  decreed  to  pay  her  his  just  proportion  of  the 
support  of  herself  and  family ;  that  the  accounts  between  them 
might  be  adjusted,  and  the  balance  due  decreed  in  her  favour. 
The  late  Chancellor  Wythe  awarded  the  Injunction,  and 
a  Writ  of  certiorari,  which  was  never  issued,  but  the  Records 
from  Dinwiddie  were  certified  without  it. 

Sundry  proceedings  were  then  bad  in  the  suits;  and,  on  the 
fith  of  October  1803,  the  Chancellor,  "  after  perusing  the  Bills 
"Answers,  Exhibits,  examinations  of  witnesses,  and  report  of  a 
*  Commissioner  with  exceptions  thereto,  and  after  hearing 
"  Counsel,  was  of  opinion,  that  the  children  of  the  Testator, 
"Robert  BoUtog,  were  entitled,  so  long  as  they  continued 
vol.  r.  43 
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"  members  of  his  family,  and  also  when  they  were  absent  fn 
"  it  for  the  sake  of  healthy  to  support,  and  to  the  expense  of 
"  scholastic  erudition  in  their  native  Country,  out  of  the  estate 
**  lent  to  his  Wife;  and  to  the  residue  of  his  estate  devised  to 
"  Trustees,  after  payment  of  bis  debts  and  making  provision 
"  for  his  Wife:  and  that  the  residue  included  the  reversion  of 
"  that  moiety  of  bis  Water  Grist  Mill  on  the  River  AppoounV 
"  tox,  which  was  devised  to  his  Wife  during  her  life,  and  the 
"  profits  of  those  lands,  and  of  the  Merchant  Mill  devised  to 
"  Robert  the  son,  whereof  he  was  authorised  to  take  possession, 
"  when  he  should  attain  full  age,  until  that  time  from  tbe  Tes- 
"  tator's  death,  and,  also,  the  slaves  not  devised  to  tbe  Wife : 
"  that  tbe  conveyance  of  the  land,  called  Dogwood  Thicket, 
"  by  the  plaintiff  to  his  mother,  who  both  supposed  him,  who 
"  had  a  present  title,  to  have  no  more  than  a  reversion,  was  hi 
"  equity  not  binding."  He  therefore  decreed,  that  tbe  defend- 
ant,  Mary  M.  Bolting,  re-convey  tbe  said  Dogwood  Thicket 
land  to  the  plaintiff,  when  he  should  account  with  her  for  so 
much  of  the  purchase  money,  with  Interest  and  the  value  of 
the  permanent  improvements  erected  by  her  upon  the  land,  as 
exceeded  the  profits  thereof;  and  recommitted  the  accounts, 
with  instructions  to  tbe  Commissioner,  "  to  state  an  account 
"  of  the  damages,  which  the  plaintiff  sustained,  by  dilapidations 
"  of  the  houses,  and  by  destruction  of  the  trees,  on  his  Namo- 
"  seen  lands,  and  by  tillage  of  them  during  the  time  of  the 
"  defendant,  Mary  M.  Boiling's  occupation  :  to  ascertaia 
"  which  damages,  a  Jury  was  directed  to  be  impannelled  and 
"  charged,  on  trial  of  an  issue  for  that  purpose,  before  the 
M  County  Court  of  Amelia,  and  their  verdict  to  be  certified, 
"&c,  to  state  an  account  of  the  profits  of  the  plaintiff's  Nam- 
"  ozeen  Mill  and  lands,  and  Long  Ordinary  in  the  County  of 
44  Dinwiddle,  before  the  .surrender  of  them  to  the  plaintiff;  to 
"state  an  account  of  the  administration  of  the  Testator's 
"  goods,  rights  and  credits ;  to  state  an  account  of  the  Testa- 
"tor's  Water  Grist  Mill  on  Appomattox  from  the  time  of  his 
"death,  informing  who  was  or  were  receiver  or  receivers 
"thereof;  to  state  an  estimate  of  the  hire  of  the  plaintiff's 
"share  of  tbe  resiriua/y  slaves,  while  they  were  labouring  for 
u  his  mother  the  defendant ;  to  state  an  account  of  the  profits 
"of  the  Testator's  Merchant  Mill  from  the  time  of  his  death 
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"until  his  son  Roberts  attainment  of  full  age;  to  .state  an  January* 
"  estimate  of  the  expense  of  the  plaintiffs  maintenance  and  t  ^^ 
**  education,  if  he  bad  remained  at  home  instead  of  travelling 
" abroad  during  that  interval;  to  state  an  account  of  the 
"  daughter  Rebecca's  part  of  her  father's  estate ;  and  to  state 
"an  account  of  the  dealings  between  the  plaintiff  and  his  mo- 
uther; with  any  other  accounts  the  parties  might  require; 
"  and  report  the  whole  to  the  Court." 

In  pursuance  of  thisDecree,  an  issue  was  made  up  and  tried 
at  the  Bar  of  Amelia  County  Court,  and  a  Verdict  certified, 
assessing  the  damages  sustained  by  the  plaintiff,  on  account  of 
the  dilapidation  of  the  houses  on  his  Namozeen  estate,  to 
6401.  5s.  and  on  account  of  the  clearing  and  tillage  of  his 
lands,  to  809/.  A  Report  was  made  by  the  Commissioner, 
accompanied  with  many  depositions  of  witnesses,  to  which 
exceptions  were  filed. 

On  the  7th  of  June  1805,  in  the  suit  in  which  Mrs.  Boiling 
was  plaintiff,  the  Chancellor,  "unable  to  determine  which 
"  of  the  parties,  or  how  much  either  of  them,  was  indebted  to 
"  the  other,"  decreed  that  the  plaintiff  "  seal  and  deliver  to 
"the  defendant,  Thomas  T.  Boiling,  a  release  of  all  her 
"demands  against  him,  and  deliver  to  him  all  mortgages, 
"bonds  and  other  securities  for  payment  of  money  due  and 
"supposed  to  be  due  from  him  to  her."  In  the  suits  in  which 
Thomas  T.  Boiling  was  plaintiff,  the  Chancellor  decreed, 
that  the  sale  of  the  Dogwood  Thicket  Tract  of  land  be  set 
aside,  but  that  the  Bills  of  the  plaintiff,  as  to  every  thing  else 
by  them  squght,  be  dismissed. 

From  these  decrees,  both  parties  appealed. 

January  29*fc  1817,  Judge  Roane  pronounced  the  Court's 
opinion. 

The  Court,  not  deciding,  absolutely,  that  the  Appellant 
Mary  M.  Boiling  had  a  life  interest  in  the  estates  devised  to 
the  Appellee  Thvmas  T.  Boiling,  under  the  Will  of  her  hus- 
band Robert  Boiling,  nor  that  she  had  a  strict  right,  under  the 
same,  to  convert  the  whole  profits  of  those  estates  to  the  sup- 
port of  herself  and  the  children  of  the  said  Testator,  although 
such  are  the  present  impressions  of  the  Court,  is  of  opinion 
that,  after  the  great  length  of  time  which  elapsed  from  the 
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(tenth  of  the  said  Testator  and  the  probate  of  hit  Will, 
the  institution  of  the  suit  by  the  tfaid  Appellee*  claiming 
estates;  and  after  all  partite  had  apparently  acquiesced  k 
construction  thereof;  and  after  the  said  Appellee  'thtmms  r. 
Boiling  himself  had  not  only  so  acquiesced,  but  had,  in  effect, 
assented  thereto  and  ratified  the  same,  by  receiving  from  the 
Appellant  Mary  M.  Bolting,  id  the  year  1786,  the  Estates,  she 
then  delivered  to  him,  without  then  making  known  this  clam, 
or  setting  up  a  contrary  construction ;  and,  considering  that, 
not  only  the  acts  of  assent  and  acquiescence  aforesaid  had  a 
tendency  to  lull  the  Appellant  Mary  M.  Belting  into  a  belief 
that  her  claim  thereto  would  not  be  objected  to,  bat  that,  also* 
the  great  lapse  of  time  aforesaid  may  have,  from  the  death  of  Wlfr 
nesses,  loss  of  Documents,  and  other  causes,  rendered  the  tak> 
ing  the  account,  required  by  the  said  Appellee  Themmo  T. 
Bolting,  on  any  principles  of  certainty  or  justice,  impoasieie> 
the  Court  is  farther  of  opinion,  that,  under  these  lirouastaa- 
ces,  the  construction  aforesaid  ought  not  to  be  disturbed,  even 
if  it  were  in  strictness  erroneous,  nor  the  account,  required  a* 
aforesaid,  be  taken.  As  to  the  pretension  of  the  Appellee 
Thomas  T.  Bolting,  that  he  only  came  to  the  knowledge  of 
his  rights  under  the  Will  aforesaid  in  or  about  the  year  1708, 
the  Court  is  of  opinion,  that,  if  he  were  even  correct  aa  to 
the  extent  of  those  rights,  he  should  not  be  permitted  to  avail 
himself  of  the  benefit  of  that  alleged  ignorance,  nor  be 
ted  to  rely  on  it,  under  all  the  circumstances  of  this  < 
especially,  as  the  Will  under  which  he  professes  to  Claim  lad 
been  long  of  record. 

This  view  of  the  case  makes  it  unnecessary,  in  the  opinion 
of  the  Court,  if,  under  other  circumstances,  it  would  have 
been  required,  that  the  representatives  of  John  Tate*  or  any 
others,  should  have  been  made  parties. 

The  Court  has  the  less  difficulty  in  coming  to  this  coatolo- 
sioo,  because  the  Appellant  Mary  M.  Bolting  surrendered,  to 
the  use  of  her  husband's  estate,  and  the  benefit  of  hie  chil- 
dren, a  considerable  sum  then  due  to  her  from  the  estate  of 
her  father;  because  she  made  no  claim  of  a  distributive  eaare 
of  the  estate  of  her  deceased  daughter  Rebecca  Booting;  be- 
cause she  had  relinquished,  to  the  Appellee  Thomas  T.  JW- 
Hng$  considerable  sums,  due  freak  him  to  her,  as  Interest  $ 
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became  she  had  delivered  op  to  him,  on  hb  coming  of  age, 
his  foil  proportion  of  the  residuary  Slaves  of  the  said  Testa- 
tor ;  because  she  furnished  him,  without  account,  with  consi- 
derable sums,  for  his  support  and  education,  in  Europe,  more, 
probably,  than  she  was  bound  to  supply  under  his  father's 
Wi  II ;  and  because  she  extended  to  him  various  other  acts  of 
liberality,  all  of  which  she  would  probably  not  have  done, 
but  in  confidence  that  her  construction  of  the  Will  aforesaid 
would  not  have  been  disturbed. 

The  Court  is  farther  of  opinion  that  the  sale  of  the  Dog- 
wood Thicket  Tract  of  Land  ought  not  to  have  been  impeach- 
ed ;  first,  because,  if  the  Appellant  Mary  M.  Bolting  had  aa 
Interest  during  her  life  therein,  as  this  Court  rather  at  present 
supposes,  the  foundation  of  the  alleged  ignorance  of  the  Ap- 
pellee Thomas  T.  Bolting  of  his  present  right  thereto  is  remo- 
ved ;  and,  secondly,  because,  if  she  had  no  right  thereto  un- 
der her  husband's  Will,  yet  it  appears  that  she  permitted  him 
to  offer  to  sell  the  fee  simple  Title  thereof  to  others,  thereby 
waving  her  claim  aforesaid  thereto,  and  finally  not  only  gave 
him  the  fee  simple  price  of  this  Land  for  the  same,  but  more, 
probably,  than  he  could  have  obtained  from  others. 

The  Court  is  therefore  of  opinion,  and  accordingly  decrees, 
that  the  Decree  in  the  suit  claiming  to  set  aside  the  sale  of 
the  Dogwood  Thicket  Tract  of  Land  should  be  reversed  with 
Costs,  and  the  Bill  dismissed;  that  the  Decree  dismissing  the 
Bill  of  the  Appellant  Thomas  T.  Boiling  against  the  Appellee 
Mary  M.  Boiling  should  be  affirmed;  and  that  the  Decree  in 
the  suit  of  the  Appellant  Mary  M.  Bolting  against  the  Appel- 
lee Thomas  T.  Bolting  should  be  reversed  with  Costs,  and 
that  she  should  be  decreed  to  recover  agaiost  him,  or  his  re- 
presentative, the  amount  of  his  Bonds  given  to  her,  and  not 
delivered  up  or  paid  as  part  of  the  purchase  of  the  Dogwood 
Tract  of  Land,  but  without  Interest  thereupon    during  her 
IMe ;  the  said  Mary  M.  Bolting  being  proved  to  have  admitted, 
that  she  had  no  other  demand  against  the  said  Thomas  T.  Bol- 
ting, than  the  Bonds  aforesaid,  without  Interest  during  her 
tile  tine  as  aforesaid.     And  the  said  last  mentioned  suit  b  re- 
manded to  the  Court  of  Chancery,  to  be  finally  proceeded  in 
pursuant  to  the  principles  of  this  Decree. 
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jao.  so,  i8i7.  Hundley  against  Lyons. 

•  j*  wrbeneTCr  THIS  was  a  Birit  in  Equity  brought  by  John  Lyons  sod  and 
iy  apjOT*  that  devisee  of  Peter  Lyons,  deceased,  against  William  Hundley,  in 
bytolra*^dthc  SuPerior  Court  <*  Chancery  for  the  Richmond  District, 
Dot  by  the  acre,  for  specific  performance  of  an  Agreement  between  the  Hon. 
ou^uob^rea-  ^cter  ty***8  *n  hw  Hfe  time  and  the  defendant, 
pomibie  for  the     The  following  written  documents,  or  notes  concerning  the 

value  of  the  mr-  A  .  .    A  *.  A  *.     , 

alus  land  found  agreement,  passed  between  the  contracting  parties,  sometime 
and.41!?  no^dr-*11  *^e  ^ear  *80^>  Vl%u  #i*nrfky  made  a  proposition,  in  his  own 
cumttAocej  ap-  hand-writing,  in  these  words : — "  By  estimation  an  old  Tract 
5§e«£t  ^ule,8"  304  acreB»  'ying  between  Christopher  Smith,  WUUam  Gardner 
beC«ualUted  hS"  and  otnerB»  (20°  in  Wood  Land0  purchased  of  Daniel  Hunt 
the  overage  va-  **  ley  by  survey ;  one  hundred  and  thirty  two  acres,  one  half  in 
of^thrwhote*' "  Wood  f Scn001  House)  Land,  purchased  of  John  P.  Hundley, 
purchase.  «  gay  100,  more  or  less,  on  which  my  mother  now  resides, 
*m  v.  Matthew*] "  there  is  supposed  to  be  two  hundred  and  fifty  acres 
?«?•  ?°d   M ' "  of  the  above  Lands  in  Wood.     Wm.  Hundley.*     To  which 

178,    the   same  .  .  * 

rule  in  case  of  a  proposition,  the  following  answer  was  jnade  in  the  hand- 
jj^jjj^f  **  writing  of  Judge  Lyons :  "  On  a  good  Title  being  made 
"to  me  for  the  above  described  five  hundred  and  thirty  six 
tract  for  rale  of"  acres  of  Land,  I  will  give  four  thousand  dollars,  payable  in 
b^«!eri/Slor"  *n8ta'ment8  °f  one  thousand  dollars  a  year  from  the  date  of 
delivering  the u  conveyance.  P.  L.w  To  this  Hundley  replied,  a  I  agree 
searion'of  'the "  to  *ne  aD°ve  on  your  Paying  one  thousand  dollars  in  hand. 
Land,  but  the «  or  within  three  months  after  the  Deed  is  made  with  general 

Alonev  be  nav* 

able  after  deli- "  warranty,  deducting  for  any  deficiency  of  quantity,  on  a  sur- 
Deed-°?t  ^t"  ^  *°  ^e  mac*e»  at  J0*nt  expense,  before  Deed  executed, 
be  understood44  W.  Hundley"  To  which  Judge  Lyons  answered,  "  I  will 
L  u>  be  deliver-"  not  CDgBge  positively  to  pay  one  thousand  dollars  in  three 
ed,  and  posset- ««  months,  but  1  will  pay  it  in  six  months,  and  sooner  if  I  can 

non  Riven,  with- 
out (Ulay.      If, 

therefore,  (in  consequence  of  a  misunderstanding  between  the  parties  in  relation  to  the  tennt  of 
the  sale,)  this  be  not  done ;  the  Vendor  is  bound  to  account  for  and  pay  the  profits  of  the  Land 
received  by  him  after  the  Contract ;  and  the  Vendee  to  pay  Interest  on  the  money  from  the  tone 
when  it  would  have  been  payable  if  the  Peed  had  been  immediately  delivered. 

3.  In  such  case,  in  a  Decree  for  specific  performance,  liberty  should  be  reserved  to  the  Vendee  to  on 
tbe  name  of  the  Vendor  to  recover  rents,  in  arrear  from  leasees  of  the  Land,  which  became  doe 
between  tbe  date  of  the  Contract  and  the  delivery  of  tbe  Beed. 

4.  On  a  Bill  for  specific  performance  exhibited  by  the  devisee  of  the  purchaser,  the  Court,  in 
decreeing  the  conveyance,  ought  to  reserve  to  the  Vendor  a«Ken  on  the  Lend,  to  secure  the  pay- 
ment of  the  Purchase  Money. 
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"  command  it,  or  as  much  at  I  can  command,  and  the  next 
"  instalment  twelve  months  after,  and  so  on  annually  until 
"  the  whole  is  paid.    P.  L." 

Before  any  survey  was  made  in  pursuance  of  this  agree- 
ment Hundley  received  the  first  thousand  dollars  in  part  of  the 
purchase  money,  and,  (as  he  alleged  in  his  answer)  put  La/ens 
in  possession  of  the  Land,  except  the  one  hundred  acres  in 
which  bis  mother  had  a  life  estate :  but  it  appeared  that,  part 
of  the  Tract  being  leased  to  a  certain  George  Toombs,  Hund- 
ley continued  to  receive  the  Rent  from  that  Tenant  for  several 
years;  and,  after  his  mother's  death,  (which  happened  in 
1809,)  he  occupied  and  applied  to  his  own  use,  the  profits  of 
the  said  hundred  acres,  for  which,  in  the  same  Answer,  he 
said  he  was  willing  to  account  In  the  year  1808,  a  survey 
of  the  Lands,  collectively,  was  made,  shewing  an  excess  in 
quantity  of  jiffy  four  acres;  whereupon,  it  appeared  that  a 
misunderstanding  had  existed  between  the  parties,  in  relation 
to  the  meaning  of  the  agreement ;  Lyons  contending  that  he 
was  not  bound  to  pay  for  such  excess ;  but  Hundley  insisting 
that  be  was.  The  Conveyance  was  therefore  not  executed, 
and  no  farther  payment  was  made  of  the  Purchase  Money. 

In  the  year  1  SOP,  Judge  Lyons  died;  having,  by  his  last 
Will  devised  the  Lands  in  question  to  the  plaintiff  for  life, 
with  remainder  to  bis  son  Peter  Lyons  in  fee.  After  his  death, 
(an  attempt  to  settle  the  controversy  by  a  compromise  having 
proved  abortive,)  the  suit  was  brought  as  aforesaid ;  in  the 
progress  of  which,  from  the  Bill,  Answer,  Depositions  and 
Exhibits,  the  foregoing  appeared  to  be  the  material  circum- 
stances of  the  case.  An  Order  of  Survey  was  made  and  ex- 
ecuted, the  result  of  which  shewed  an  excess,  in  the  quantity, 
of  fifty  six  acres  and  three  roods. 

At  January  Term,  1814,  Chancellor  Taylor,  ((  being  of 
"  opinion  that,  as  the  contracting  parties  seem  to  have  entered 
"  into  the  agreement,  in  the  Bill  mentioned,  without  content' 
"  plating  any  excess  of  Land  at  the  time,  the  plaintiff  claiming 
"  under  Peter  Lyons  deceased  should,  upon  general  principles, 
c<  be  accountable  for  such  excess  at  the  average  value  of  the 
"  whole  Tract;  that,  under  the  general  rule  of  equity,  the  de- 
"  fendant  is  not  accountable  in  this  case  for  profits,  nor  entitled 
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Jaotaet,  "  to  interest,  (1)  but  from  the  time  he  shall  execute  um 
1817.  «  ver  to  the  plaintiff  a  proper  Deed  of  conveyance,  with  ge» 
"  neral  warranty,  for  the  Land  in  the  Bill  mentioned  f  there- 
fore decreed,  "that  the  defendant  do  forthwith  exeeate 
"  inch  a  Deed  to  the  plaintiff,  (with  remainder  to  Peter  Lyons, 
44  hit  infant  ion  and  his  heirs,  agreeably  to  the  last  Will  and 
"  Testament  of  the  Hon.  Pder  Lyons  deceased;)  and  that 
a  the  plaintiff  (who,  being  in  Court  in  his  proper  person,  con- 
"  seated  thereto,)  do  thereupon  execute  to  the  defendant  three 
"  Bonds,  with  security,  for  one  thousand  dollars  each,  peya- 
"  We  in  three  annual  instalments,  to  commence  from  the  deK- 

*  very  of  the  said  Deed,  and  also  pay  to  the  said  defendant 
"  the  sum  of  four  hundred  and  twenty- three  dollars  and  forty- 
M  nine  cents,  being  the  average  value  of  fifty-six  acres  aad 
u  three  roods,  the  excess  of  Laud  as  aforesaid ;  that  an  nc- 
"  count  be  stated  by  a  Commissioner  between  the  plaintiff  aad 
"  the  defendant,  charging  the  former  with  any  profits  derived 
**  either  by  his  father  or  himself  from  any  part  of  the  Land  fa 
"  question,  and  crediting  him  for  ike  Interest  of  the  one  thoa- 

*  sand  dollars,  from  the  time  the  same  was  paid,  to  the  rime 
"  the  said  Deed  may  be  delivered ;  stating  such  matters  spe- 
"  cially  as  he  may  think  pertinent,  or  as  the  parties  may  ie- 
"  quire  to  be  so  stated." 

At  January  Term,  1815,  the  defendant  deposited  with  the 
Clerk  of  the  Court  a  Deed,  in  execution  of  the  above  Decree  ; 
which  was  filed  among  the  papers.  In  June,  1815,  the  cause 
came  on  to  be  farther  heard,  upon  the  papers  formerly  read 
and  the  Report  of  a  Commissioner;  whereupon,  the  Chancel- 
lor decreed  that  the  defendant  pay  to  the  plaintiff  the  sum  of 
three  hundred  dollars  and  twenty-one  cents,  (a  balance  stated 
by  the  Commissioner  as  doe  to  the  plaintiff  upon  the  account^ 
and  the  Costs ;  and  that  the  plaintiff  do  appear,  on  a  given 
day,  to  shew  cause  why  an  Attachment  should  not  be  sued 
forth  against  him  for  his  contempt  in  failing  to  execute  the 
Bonds  to  the  defendant  as  before  directed. 

From  this  Decree  the  defendant  appealed. 

Wickham  for  the  Appellant 

Nicholas  for  the  Appellee. 

(1)    Note.    Tbe  plaintiff  contended  for  prqfiit  of  the  Land  ;   the  defendant 
forinUrtst  on  the  Purchase  Money,  which  daim  the  plaintiff  opposed. 
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Janwtry  30th,  1817,  Judge  Roane  pronounced  the  Court's 
opinion. 

The  Court  is  of  Opinion  that,  as  it  does  not  clearly  appear, 
from  any  final  and  conclusive  agreement,  between  the  Appel- 
lant and  the  Testator  Peter  Lyons,  among  the  proceedings, 
that  it  was  the  inteution  of  the  said  parties  to  buy  and  sell 
the  Land,  the  subject  of  the  present  controversy,  by  the 
tract,  and  not  by  the  acre,  there  is  no  error  in  so  much  of  the 
Decree  before  us,  as  holds  the  representatives  of  the  said  Pe- 
ter Lyons  responsible  for  the  average  value  of  the  surplus 
Land,  found  to  be  contained  in  the  Tract. 

The  Court  is  farther  of  opinion  that,  as  the  Appellee  has 
gone  into  a  Court  of  Equity  for  a  specific  performance  of  the 
Contract,  which  was  probably  only  delayed  from  the  misun- 
derstanding of  the  parties  and  other  causes,  that  Contract 
Should  have  been  decreed  to  have  been  executed  ro  specie^  by 
causing  the  Appellant  to  make  a  Deed  for  the  whole  Land  to 
the  Appellee  for  his  life,  with  remainder  to  his  son  Peter  Ly- 
ons in  fee,  on  his  receiving  from  the  Appellee,  or  from  the 
proper  representatives  of  the  said  Peter  Lyons,  (who  for  that 
purpose  ought,  if  necessary,  to  have  been  made  parties,)  the 
sums  yet  remaining  due  under  the  Contract,  including,  as  part 
thereof,  the  average  amount  of  the  surplus  Land  aforesaid, 
with  Interest,  from  the  expiration  of  eighteen  months  from 
the  date  of  the  Contract,  upon  one  third  part  thereof;  with 
Interest,  on  another  third,  from  the  expiration  of  twelve 
months  thereafter;  and  Interest,  on  the  remaining  third,  from 
the  expiration  of  twelve  months  from  the  said  last  mentioned 
day ;  and  reserving  to  the  Appellant  a  lien  on  the  said  Land, 
to  secure  the  payment  thereof,  if  necessary ;  and  that  the 
Appellant  on  his  part  should  have  been  decreed  to  pay  the 
profits  of  the  said  Land,  after  the  date  of  the  Contract,  whe- 
ther derived  from  bis  own  occupancy  thereof,  or  received  by 
him  from  others,  and  including  the  part  held  by  his  mother, 
after  the  period  of  her  death ;  and  that  the  Appellee  should 
have  had  liberty  reserved  to  him  to  use  the  name  of  the  Ap- 
pellant, if  necessary,  to  recover  any  sums  due  from  Qeor%c 
Toombs  for  the  use  of  a  part  of  the  Land  aforesaid. 

The  Court  is  therefore  of  opinion,  and  accordingly  decrees, 
that  so  much  of  the  said  Decree,  as  is  hereby  approved  be  af- 
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firmed;  and  that  bo  much,  as  conflicts  herewith  be  reversed 
with  Coats ;  and  the  cause  is  remanded  to  the  Court  of  Chan- 
cery to  be  finally  proceeded  in  pursuant  to  the  principles  of 
this  Decree. 


January  31*  Moore  OgohtSt  Gilliam. 

1817.  ^ 

l.  A  plaintiff  IN  an  action  of  Ejectment  in  the  Superior  Court  of  Hano- 
inay  recover ver  County,  in  behalf  of  Walter  B.  Gilliam,  against  Anna 
j^ott  a  widow  Af 0^.^  the  Jury  returned  a  special  verdict,  finding  that  John 
uooofthelaodfOtiKam,  father  of  the  Lessor  of  the  plaintiff,  was  in  possession 
nutbaDd*1*  died**  tbe  ,aod  ln  v°Q{royenJ> in  the  summer  of  1784,  and  cos> 
Kised,)  and  tinned  in  possession  'till  1 801 ,  'till  be  died,  having,  by  bis  Will, 
of  Dover,  tf'itdu'y  recorded,  and  found  in  hoc  verba,  devised  the  same  to 
i°  /!?  fPPf^  him  ;  that  Mrs.  Gilliam,  wife  of  John  Gilliam  aforesaid,  died 

that  the  land  in  7 

controversy,  was  before  her  husband;  that  the  Lessor  of  the  plaintiff  waa  in 
hwDower^  or  I*08'*88'0"  from  the  death  of  his  father,  and  continued  in  pos- 
ts part  thereof,  session  'till  the  10th  day  of  October,  1804,  when  he  conveyed 
to  the  mention  (he  said  land  by  Deed  of  bargain  and  sale,  to  John  Spotsmmi 
husbaDd^at  tiT  Moore,  which  Deed  was  duly  recorded,  and  was  found  tn  star 
time  of  hiiVtrba;  that  on  the  said  10th  day  of  October,  1804,  the  said 
John  Spoiswood  Moore  conveyed  by  Deed  of  bargain  and  sale, 
8.  Where  a  the  said  land  to  Meriwether  Jones,  Reuben  M.  Gilliam  and  Skei- 
th*  purchaser  of  ton  M,  Gilliam,  as  Trustees,  to  secure  the  payment  of  the  par* 
p!eTiSdf<lw,iSecha8e  n10116?  to  the  ••id  Walter  B.  Gilliam  ;  which  Deed  was 
$ame  day,    he,  found  iit  hoc  verba  ;  that,  the  purchase  money  not  having  bees 

without      being 

joined     by    hit 

wife,  executed  a  Deed  of  Trout  to  secure  the  payment  of  the  purchase  money ;  to  raise  which, 

the  land  is  afterwards  sold  ;  quart  whether,  if  ane  survive  bin,  she  be  entitled  to  any  right  of 

Bower  in  such  land  ? 

3.  It  teems*  that  the  testimony  of  the  Editor  of  a  Newspaper,  that  he  inserted  therein,  the  re- 
quisite number  of  times,  ao  advertisement,  the  purport  of  which  be  states  on  oath,  is  sssSdeat 
proof  of  such  publication,  on  a  trial  in  Ejectment,  without  producing  the  advertisement  itself. 

4.  If  it  be  proved  on  a  trial  in  Ejectment,  that  the  father  of  the  lessor  of  the  plaintiff  who  de- 
vised the  land  to  hior,  was  in  possession  thereof  many  years  before  and  until  his  death  ;  and  that 
the  lessor  of  the  plaintiff  afterwards  conveyed  it  to  a  person,  who  was  in  possession  at  the  time  of 
his  death  ;  the  Jury  may  prtsumt  that  the  lessor  of  the  plaintiff  was  in  possession  from  the  death 
of  his  father  to  the  date  of  such  conveyance,  if  it  be  not  proved  that  tone  other  person,  in  the 
mean  time,  had  that  poatestkm. 
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wholly  paid,  one  of  the  Trustees,  in  conformity  with,  and  in  Jakuaht, 
pursuance  of  the  directions  of  the  laid  Deed  of  Trust,  adver-  1817' 
tised  and  sold  the  said  tract  of  land ;  that  the  Lessor  of  the 
plaintiff  became  the  purchaser  thereof;  and  that  the  said 
Trustee  conveyed  the  same  to  him  by  Deed,  bearing  date  the 
10th  of  February,  1810,  which  was  duly  recorded,  and  found 
in  hoc  verba;  that  John  S.  Moore  died  in  February,  1810,  in 
possession  of  the  said  land ;  that  the  defendant  was  his  widow, 
and  in  possession  of  the  same  at  the  time  of  finding  the  ver- 
dict ;  and  that  she  was  his  wife  at  the  time  of  the  execution 
of  the  Deed  aforesaid,  from  Walter  B.  Gilliam  to  him,  dated 
October  10th,  1804. 

At  the  trial  of  the  cause,  the  plaintiff  introduced  the  affida- 
vit of  Thomas  Ritchie,  Editor  and  Printer  of  a  paper  called  the 
Epquirer,  printed  in  Richmond,  stating  that  an  Advertisement 
was  inserted  by  him  in  that  paper,  from  the  3d  of  June  to  the 
1 7th  of  July,  1807,  both  inclusive,  offering  for  sale  on  the  20th 
of  July,  1807,  at  the  Eagle  Tavern,  in  the  said  city,  for  ready 
money,  a  tract  of  land,  described  as  lying  partly  in  Hanover, 
and  partly  in  Goochland,  adjoining  the  lands  of  Elisha  Leake, 
Samuel  Mosby,  William  Woodson  and  others,  and  so  offered  for 
sale,  as  was  stated  in  said  Advertisement,  in  pursuance  of  a 
Deed  of  Trust  from  John  S.  Moore  to  secure  a  debt  due  to  Wal- 
ter B.  Gilliam.  The  defendant,  having  waived  all  exceptions 
to  the  formality  of  taking  said  affidavit,  and  agreed  that  it 
should  have  the  same  effect,  as  if  the  said  Ritchie  were  person- 
ally in  Coort  on  oath,  objected  to  the  same  on  the  ground  that 
it  was  not  competent  to  prove  the  facta  therein  stated,  in  the 
absence  of  the  Advertisement  itself,  therein  referred  to ;  the 
Advertisement  not  being  produced  :  but  the  Court  decided 
that  the  said  evidence  was  proper  to  go  to  the  Jury,  in  proof  of 
the  facts  therein  stated ;  to  which  opiniou  of  the  Court,  the 
defendant  excepted. 

The  plaintiff,  also,  having  proved  that  John  Gilliam,  the  fa- 
ther of  the  Lessor  of  the  plaintiff,  was  in  possession  of  the  land 
from  the  year  1784,  or  1785,  to  the  time  of  his  death  in  the 
year  1801  ;  that  he  devised  it  by  his  Will  to  his  wife  for  life, 
with  remainer  in  fee  to  the  Lessor  of  the  plaintiff;  that  his 
wife  died  in  his  life  time ;  and  that  the  Lessor  of  the  plaintiff 
conveyed  the  said  land  to  JohnS.  Moore  in  October,  1804, 
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who  was  in  possession,  till  his  death  ;  the  Court  instructed  the 
Jury,  that  they  might  presume  that  Walter  B.  OUHam,  the  De- 
visee) was  actually  in  possession  of  the  land  in  controversy,  at 
the  death  of  the  Testator,  John  QiUiam,  and  continued  in  pos- 
session until  the  conveyance  by  him,  unless  it  were  proved 
that  some  other  person  was,  in  the  mean  time,  in  possession  of 
the  said  land.  To  this  Instruction,  the  defendant  also  excepted. 
Upon  the  special  verdict,  judgment  was  given  (or  the  plain- 
tiff; from  which  the  defendant  appealed. 


The  counsel  for  the  Appellant  being  absent,  the  cause  was 
argued  here  by  John  Robertson  for  the  Appellee,  who  contended 
that,  according  to  the  case  of  Chapman  v.  ArmisUad,  4th  Munf. 
383,  if  Mrs.  Moore  had  a  right  of  Dower  in  the  land,  the  plain- 
tiff in  Ejectment  was  nevertheless  entitled  to  recover ;  be- 
cause it  does  not  appear  by  the  verdict,  that  her  dower  had 
been  assigned  her  in  the  land  in  controversy,  or  that  she  resid- 
ed thereon  under  the  Act  of  Assembly,  which  authorises  the 
widow  "  to  remain  in  the  mansion  house  and  the  messuage  or 

W  J  *•  c-  «*• "  plantation  thereto  belonging."  (a)    But,  in  fact,  Mrs.  Afssvt 

'  had  no  right  to  be  endowed  of  this  land  at  all ;  for,  on  the 

same  day  that  the  Deed  was  made  to  her  husband,  he  conveyed 

it  by  the  Deed  of  Trust,  to  secure  the  payment  of  the  purchase 

(t)  2  BL  Cm*  money.    The  land,  therefore,  was  merely  in  transitu,  (b) 
never  rested  in  the  husband.     Eo  instanti,  that  the  title  , 
to  him,  it  pasBed  from  him  to  the  Trustees. 


January  20th,  1817,  Judge  Roane  pronounced  the  Court's 
opinion,  as  follows : 

"  It  does  not  appear  from  the  special  verdict  in  this  < 
that  the  tract  of  land,  the  subject  of  controversy,  was  the  < 
attached  to  the  mansion  house  of  the  Appellant's  husband  at 
the  time  of  his  death,  whereby  she  might  have  claimed  to  be 
entitled  to  the  possession  thereof,  until  her  Dower  in  her  hus- 
band's lands  should  be  assigned  to  her. 

"  Thus  considering  that  verdict,  and  being  consequently  of 
opinion  that  her  right  of  Dower  does  not  come  in  question  in. 
this  cause,  the  Court  passes  no  opinion  thereupon,  and  sjfirpt 
the  Judgment." 
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Harrison  Dance's  Case.  January  27th, 

1817. 

BY  an  Act  of  the  General  Assembly,  pasted  tbe  19th  of  1.  The  Clerk 
February,  1816,  entitled,  "  An  Act  concerning  the  General  °ng  ^J)^  by 
Court,  and  for  other  purposes,"  the  Clerks  of  tbe  several  CnAIE|- ^jJict  mciei 
eery  District  Courts,  directed  by  law  to  be  holden  at  Richmond,  sinuL  cam*  ia- 
Williamsburg  and  Staunton,  and  the  Clerks  of  the  Court  of  J^^^E 
Appeals  and  General  Court  were  required,  on  or  before  tbe  1st  ty  foy£rfo"E" 
of  November  ensuing,  severally  to  enter  into  bond  with  sufil-cjai  duty ;  the 
dent  security  to  be  approved  of  by  the  Court,  of  which  each^trtTO^ro^r 
was  Clerk  respectively,  in  the  penalty  of  ten  thousand  dollars,  to  d»pen*e  with, 
payable  to  the  Governor  for  the  time  being,  and  his  succes-  2oo^!»^?on  of 
sors,  and  conditioned  for  the  faithful  performance  of  the  duties  «"*  Bond,  or  to 

_  pronounce    any 

Of  hlS  Office.  opinion  as  to  the 

Before  the  said  first  day  of  November,  1816,  Harrison  Dance  ^SJJJ^  <£ 
Clerk  of  this  Court  obtained  the  leave  of  the  Court  to  shew  so ;  but  left  it 
cause  against  his  being  compelled  to  give  such  bond,  the  time  ^te  '™be  ^^ 
to  shew  which  cause  was  extended  %ntil  the  27th  of  January,^  00t»  a*  !«• 

own  peril,  to  be 
1817.  adjudged  of,  in 

The  ease  was  argued  by  Wirt,  Leigh  and  Wickham,  for  the  jjj£  ^f  hua7: 

Clerk;  and  by  Philip  N.  Nicholas,  Attorney  General, against ing competent ju- 

-.  *  r  *  ^  riidiction of  the 

Dim.  caee.  ^ 

The  Reporter  was  not  present  at  this  discussion ;  but  has  q^^  wne. 
been  favoured  by  Mr.  Nicholas  with  his  notes,  containing  bis  thcr  the  clerks 
owu  argument,  and  many  of  tbe  positions  taken  on  the  other  DiairictCwrtVof 
side;  from  which,  the  following  observations  are  extracted.       Richmond,  wa- 

The  question  in  this  case  arises  under  the  Act  of  February  Staunton,  and 
19th,  1816,  Acts  of  181 5-1 6,  p.  60,  which  expressly  requires  J^^of^ 
the  Clerks  to  give  bond.  That  this  is  a  salutary  regulation  aN  peali  and  Gene- 
mast  admit.  The  motives  are  explained  in  the  third  section.  ^titutinmUy* 
If,  then,  the  will  of  the  Legislature  be  plainly  as  well  as  wise-  J™^  t?   R'v« 

.  ..  .        ..,.,«.  ...,    rK)nd  w&  securi- 

ty expressed,  let  us  inquire  why  it  should  not  be  carried  into  ty,  for  perform- 

affect?    And  this  will  lead  me  to  inquire  into  the  different ^icae1^u^i.r^: 

grounds  of  defence  set  up  by  the  defendant's  Counsel*  ing  required  to 

The  first  ground  is  an  alleged  incapacity  in  the  Legislature  0°  Assembly  e- 

to  pass  any  law  requiring  the  Clerk  of  the  Court  of  Appeals  to  naciedi/urUw 

_.       .  —  .  .....        ,  came  into  office  f 

give  bond;  because,  it  is  said  the  Clerk  is  a  constitutional 
•fiber. 
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January,  I  deny  that  he  is  a  constitutional  officer.  But  if  he  was,  tht 
.^*Il,  most  that  could  correctly  be  contended  for  would  be,  that  the 
DiDce'iCatc  Legislature  could  not  change  the  tenure  of  bis  office  :  that  is, 
it  could  not  make  him  removable  at  mil :  but,  nevertheless, 
it  might  require  him  to  perform  new  duties.  It  is  true  that,  s* 
the  assignment  of  such  duties  to  a  constitutional  officer,  hold- 
ing during  good  behaviour,  the  Legislature  cannot  with  pro- 
priety assign  duties,  which  are  oppressive,  or  incompatible  with 
the  nature  of  bis  office.  Otherwise,  it  might  by  a  side  wind 
destroy  his  independence*  *  One  of  the  first  Acts  passed  under 
the  Federal  government,  assigned  to  the  Judges  the  taak  of 
taking  evidence  concerning  invalid  |iensioners :  this  was 
deemed  incompatible  with  the  duties  of  their  office,  and  re- 
pealed. So,  if  the  Legislature  of  either  government  were  Is 
assign  incompatible  and  oppressive  duties  to  constitutional  of 
fieers;  holding  during  good  behaviour,  it  would  be  unconstitu- 
tional, and  would  be  resisted  with  propriety. 

But  it  would  seem  that  the  duly  now  required  of  these 
Clerks  is  not  unrtassnablomr  oppressive>  nor  inconsistent  with 
their  office,  but  essential  to  the  public  good.  If,  then,  the 
Clerk  be  a  constitutional  officer,  yet  the  Legislature  might  as- 
sign him  this  duty. 

But  he  is  not  a  constitutional  officer.  His  appointment 
under  the  Act  of  Assembly  ;  1  R.  C.  ch.  62.  §  11. 12.  p.  ( 
It  is  said  that  the  15th  section  of  the  Constitution,  (1  R.  C. 
6.,)  embraces  the  case.  This,  I  contend,  is  an  erroneous  < 
struction  of  that  section.  In  the  first  clause  alluding  to  Clocks, 
County  Court  Clerks  alone  are  mentioned:  in  the  second,  the 
words  "  the  Clerks"  plainly  refer  to  those,  spoken  of  before, 
It  is  to  be  recollected,  that,  at  that  time,  there  were  no  Clerks 
appointed  by  the  Secretary,  but  the  County  Court  Clerks. 
The  Secretary  and  those  Clerks  were  parts  of  one  system 
Hence  they  are  mentioned  in  one  clause,  as  existing  officers. 

The  next  mention  of  Clerks  in  that  section  is  "  The  preset* 
and  future  Clerks"  &c.  Now,  if  the  provision  bad  meant  to 
include  all  Clerks,  for  all  Courts  thereafter  to  be  established, 
would  it  not  have  been  introduced  with  more  formality  and 
precision  ?  Would  it  have  occurred  in  the  midst  of  a  clause 
relating  to  distinct  subjects ?  The  words  "present  and  future 
Clerks"  referred  to  Clerks  already  spoken  of:  "present"  cer- 
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tainly  meant  the  County  Court  Clerks ;  and  "future?  so  near-    Jamuart, 

181? 

ly  coupled  with  it,  meant  Clerks  of  the  same  kind  and  pro-  ^*:'r*f 
vided  for  successors,  or  Clerks  of  new  Counties.  One  reason  Dao^,  Cue. 
for  this  preference  to  County  Court  Clerks  was,  that,  in  the 
time  of  the  Revolution,  it  was  an  object  to  conciliate  existing 
officers,  who  were  probably  influential.  The  provision  con* 
cerning  the  Militia  officers  was  founded  on  a  similar  princi- 
ple. Besides,  the  County  Court  Clerks  might  have  been  con- 
sidered, as  having  strong  claims  on  the  public :  the  then  in- 
cumbents were  raised  in  the  Secretary's  office,  and  bad  devot- 
ed their  lives  to  those  employments;  and  it  was  thought  un- 
just to  disturb  them.  And  having  extended  the  privilege  of 
bolding  their  offices  during  good  behaviour  to  one  class  of 
those  Clerks,  the  framers  of  the  Constitution  deemed  it  proper 
to  extend  it  to  the  future  Clerks  of  the  same  description.  As 
to  future  Clerks  of  Courts,  yet  to  be  created,  there  being  no 
pretence  of  vested  rights  in  their  favour,  the  provision  con- 
cerning them  was  confided  to  the  Legislature. 

There  is  another  rule  of  construction :  that  general  phrases 
shall  not  include  higher  and  different  classes  from  those  enu- 
merated.^) j.)  I  !%*.*/. 

.Again ;  to  suppose  it  was  intended  to  include  the  Clerks  of 
all  Courts  would  be  to  violate  the  arrangement  of  the  Consti- 
tution. It  will  be  found  that  the  different  sections  are  general- 
ly employed  about  different  parts  of  the  systeasf  which  relate 
to  the  same  subject,  and  exhaust  it.  This  provision,  had  it 
meant  to  embrace  Clerks  of  Superior  Courts,  would  have  been 
in  the  14th  section.  The  15th  is  on  the  subject  of  the  Coun- 
ty Courts,  and  officers  immediately  connected  therewith.  The 
practical  construction,  given  Ibis  clause  (as  appears  by  the 
marginal  note  annexed)  has  been,  from  the  time  of  forming 
the  Constitution  up  to  the  present  day,  to  coofine  it  to  the 
County  Court  Clerks.  But  what  seems  conclusive,  is  that,  if 
this  extends  to  all  Clerks,  theu  vacancies,  and  not  original  ap- 
pointments are  provided  for:  which  could  not  have  been 
intended. 

But  it  is  contended  that  my  construction  is  too  narrow  :  that 
the  [»olicy  of  giving  the  tenure  of  office  during  good  behaviour 
ts>  one  Clerk  extended  to  all; 
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Ja*uart,       I  hare  attempted  to  shew  that  their  situations  were  difffc- 

yl^^Lj  reDt5  a°d  I  m&7  retain  the  argument  that  it  was  only  a  limit* 

DaneelCMe.  **  number  of  officers  who  were  to  hold  daring  good  behaviour. 

There  is  no  such  provision  as  to  Justices  of  the  Peaoe,  Sherilb, 

Coroners,  and  a  variety  of  others. 

Bat  "  it  was  the  policy  of  the  English  laws  to  place  these 
officers  on  that  footing  ;w  and  Hareourt  v.  Fox,  (Skew.  PmrL 
oases  158,  and  Ld.  Ren/m.  161.,)  is  referred  to. 

I  admit,  it  is  stated,  to  be  good  policy  to  allow  a  permanent 
tenure  to  officers  concerned  in  the  administration  of  justice: 
bat  the  ease  oi  Hareourt  v.  For  proves,  that  tbey  are  always 
subject  to  the  control  of  Parliament.  In  England,  the  tenure 
of  the  office  of  Clerk  of  the  Peace  was  actually  taken  away, 
and  made  to  depend  on  the  office  of  Custos  Rotulorum  by  SUL 
37.  Hen.  8.  This  model,  if  in  view,  was  exactly  opposite  to 
that  contended  for.  Nor  is  it,  within  any  grounds  of  policy* 
ever  contended  that  it  was  necessary  to  put  Clerks  oat  of  the 
power  of  the  Legislature. 

An  argument  is  derivable  from  the  omission  in  the  Act  of 
Assembly  concerning  County  Court  Clerks*  (1  R.  C.  94,)  to 
mention  their  tenure  of  office,  and  the  careful  specification  ef 
such  tenure  in  the  several  Acts  respecting  the  Clerks  of  the 
Superior  Courts ;  as  shewing,  that  the  Legislature  considered 
the  former,  and  not  the  latter,  provided  for  by  the  Coot  ti  tot  ion. 
The  first  Court  of  Appeals  law,  (Cn,  Rev.  102,)  said  that  the 
Clerk  should  "  be  removable  for  misbehaviour"  without  the 
words,  um  the  manner  directed  by  ike  Constitution?  which  mrO 
found  in  1st  Rev.  Code,  ch.  63.  $  11.  Therefore,  if  there  was 
any  thing  in  the  argument,  founded  on  those  words,  it  does  not 
apply.  But  the  argument  is  not  sound.  For  the  argument  is 
that  the  Constitution  does  not  point  out  the  manner  of  remo- 
val, but  only  the  tenure;  and  that  the  reference  to  that  instru- 
ment recognizes  the  tenure  as  constitutional :  but  the  law  says 
the  manner  is  pointed  out ;  and,  therefore,  all  that  is  meant  is, 
that  the  Clerk  shall  hold  during  good  behaviour,  and  that  he 
may  be  prosecuted  in  tbe  General  Court, 

It  appears  to  me  to  be  proved  by  this  view  of  the  Constitu- 
tion, that  the  Clerk  of  the  Court  of  Appeals  is  an  officer  de- 
riving his  existence  and  tenure  merely  from  the  Legislature. 
This  opinion  was  in  effect  declared  in  Henmgs  case,  by  all  the 
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Judges  of  the  General  Court  who  were  present,  except  one.    January, 
The  opinion  of  that  Court  it  entitled  to  great  weight  on  the        1817> 
present  occasion;  because  they  are  the  highest  Judges  in  Dg,,^, cw. 
criminal  matters ;  and  because,  under  the  Constitution,  t heir's 
Is  the  jurisdiction  of  this  very  case. 

If  the  Clerk  is  not  a  constitutional  but  a  legal  officer;  the 
Legislature  may  annex  new  duties  to  his  office ;  and,  2dly, 
may  alter  its  tenure.  This  power  is  exercised  in  England 
constantly,  as  to  such  office,  as  the  case  of  Haramrt  v.  Fox 
proves. 

But  it  is  said  to  be  contrary  to  the  principles  of  our  govern- 
ment to  disturb  vested  rights;  and  that  a  right  to  the  office  of 
Clerk  is  just  like  a  right  to  land,  &c. 

This  I  deny.  Every  office,  which  is  not  secured  in  its  te- 
nure by  the  Constitution,  can  be  altered,  modified  or  abolish- 
ed, either  in  whole  or  in  part,  at  the  will  of  the  Legislature. 
This  results  from  the  general  Legblative  powers  conferred  by 
the  State  Constitution;  and  from  the  necessity  of  introducing 
express  limitations  as  to  certain  officers,  such  as  Judges,  &c. 
held  necessary  even  in  the  Government  of  the  United  States, 
which  is  limitted  to  certain  express  or  enumerated  powers. 

But  "  the  office  of  Clerk  is  as  much  his  as  his  land:  it  is  his 
"freehold" 

This  position  is  contrary  to  the  spirit  of  our  government.  I 
do  not  contend  for  the  right  of  the  Legislature  to  take  away 
private  property ;  except  in  certain  cases  of  public  necessity, 
such  as  Roads,  Canals,  &c.  in  which  it  has  always  been  exer- 
cised. The  first  section  of  the  Bill  of  Rights  declares  the 
right  to  acquire  and  possess  property :  but  that  means  private 
property,  as  is  proved  by  the  second  section.  No  man  can 
have  a  private  property  in  a  public  office  in  this  Commonwealth* 
So  long  as  he  is  in  office,  he  has  a  private  property  in  the  pro- 
fits, but  not  in  the  office. 

In  the  case  of  the  Inferior  Judges  of  the  United  States, 
though  Judges  hold  during  good  behaviour,  yet  Congress  abo- 
lished their  offices.  The  present  pretension  set  up  for  the 
Clerks  claims  a  higher  privilege  for  a  Clerk,  a  mere  legal,  not 
constitutional,  officer. 

But  Mr.  Wirt  contends,  1st,  That  an  office  during  good  be- 
haviour is  a  freehold ;  and  he  quotes  many  cases  to  prove  it. 

voii.  v.  45 
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Januaet,    It  it  true,  that,  while  the  office  continues  unchanged,  the  par- 

1X17 

ty  is  considered,  in  England,  as  holding  as  a  freeholder.     Our 


Dance»iCase.  Bill  of  Rights  declares  that  public  officers  are  "trustees 
servants"  The  similarity  would  therefore  seem  to  fail, 
the  common  law  doctrine  to  he  inapplicable  here.  Bat,  sup- 
pose the  English  doctrine  to  be  applicable  :  we  ought  not  to 
go  farther,  than  that  doctrine,  and  contend,  that  the  Legisla- 
ture cannot  control  these  officers. 

Next,  it  is  said,  that  an  officer,  holding  during  good  beha- 
viour, must  be  convicted  of  ill-behaviour,  strictly,  in  his  office  ; 
and  cases  are  quoted.  If  this  doctrine  were  important  in  the 
present  case,  it  would  require  a  thorough  investigation  before 
we  would  come  to  the  conclusion  that  an  officer,  who  was  guil- 
ty of  treason  or  felony,  should  be  suffered  to  continue  in  office, 
and  pollute  a  Court  of  Justice  by  his  presence,  without  a  possi- 
bility of  his  removal :  but  I  hold  it  unnecessary.  The  cases, 
which  are  quoted  to  prove  the  doctrine,  all  contain  evidence 
of  the  Legislative  power  to  change,  abolish  and  modify  of- 
fices; a  complete  power  to  add  to  their  duties,  or  change  their 
tenures.  Nothing  can  establish  a  contrary  doctrine,  but  prov- 
ing, what  it  is  morally  impossible  to  prove,  that  a  man's  office 
is  as  much  Ms  property,  as  his  horse,  or  even  his  slave. 

But  Mr.  Wirt  and  Mr.  Leigh  contend  that  to  require  a  bond 
would  be  to  annex  a  new,  un prescribed  and  arbitrary  condi- 
tion. As  to  its  novelty,  and  its  being  unprescribed,  the  an- 
swer is,  that  he  took  it,  knowing  that  the  Legislature  had  a 
right  to  modify ;  and  every  man,  who  enters  into  office,  ac- 
cepts it  on  the  understood  principles  of  the  Government  As 
to  its  being  arbitrary,  what  is  required  is  nothing  more,  than 
that  he  shall  secure  the  performance  of  his  duty. 

It  appears  to  me  to  result  from  the  foregoing  considerations; 
1st,  That  the  Clerk  of  the  Court  of  Appeals  is  a  mere  Legis- 
lative, not  Constitutional  officer;  2d,  That  the  Legislature  may 
either  abolish  the  office,  add  new  duties  to  it,  or  change  its  te- 
nure, or  declare  by  law  that  all  existiog  officers  of  that  class, 
shall,  by  a  particular  day,  give  a  new  caution  to  the  public,  or, 
for  that  omission,  forfeit  their  office. 

It  remains  for  us  to  inquire  then,  if  the  Legislature  have 
the  power  to  do  these  things,  what  have  they  done  by  the  Act 
of  last  session  ? 
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Bat,  first,  I  would  answer  a  remark  of  the  Counsel  on  the    January, 
other  side,  on  the  Act  of  1813-14,  which  divided  the  Chance*  v-^!^fc> 
17  Districts  of  Williamsburg  and   Richmond.    A  question  Dance's  Cm*. 
arose,  under  the  third  section  of  that  Act,  whether  the  Clerks, 
then  in  office  at  Richmond  and  Williamsburg,  were  bound  to 
give  bond;  and  it  was  decided  that  they  were  not  bound.    But 
I  draw  a  difference  from  the  passage  of  the  Act  of  February 
10th,  1810,  and  consider  it  proof  of  the  solicitude  of  the  As- 
sembly to  compel  the  Clerks  to  give  bonds. 

The  proviso  of  the  second  section  of  the  last  mentioned 
Act  proves,  that  the  Legislature  partook  of  the  doubts,  whe- 
ther these  Clerks  should  not  give  bonds  under  the  former  Act. 
That  section  is  express  that  they  shall  give  bond.  Where 
words  are  plain,  there  is  no  room  for  construction* 

Two  reasons,  however,  are  assigned  for  not  construing  the 
law  according  to  its  words :  1st,  That  the  proviso  shews  it 
was  only  meant  that  future  Clerks  should  forfeit.  I  contend. 
it  was  meant  to  extend  the  forfeiture  to  present  Clerks;  be- 
cause, upon  common  law  principles,  a  man  forfeits  his  office, 
by  omitting  to  do  what  the  law  expressly  or  impliedly  enjoins 
him  to  do ;  and  because,  if  he  holds  during  good  behaviour, 
the  violation  of  a  duty,  prescribed  by  Statute,  is  a  breach  of 
good  behaviour.  If  this  proviso  were  directly  repugnant  to 
the  purview  of  the  Statute,  it  would  be  void.(a)  But  it  is  in  (<0  *  £\  *g* 
fact  not  contradictory ;  it  is  only  making  more  explicit  what 
was  before  declared,  as  to  existing  Clerks.  The  rutwiso  might 
well  stand  with  the  other  section. 

It  is  a  rule  for  construing  Statutes  that  "  a  Statute  ought, 
«  upon  the  whole,  to  be  so  construed,  that,  if  it  can  be  pre- 
"  vented,  no  clause,  sentence  or  word  shall  be  superfluous,  void 
M  or  insignificant."  The  construction  given  on  the  other  side 
has  the  opposite  effect. 

But  it  is  contended  that  this  clause  is  nugatory;  because  no 
sanction  is  annexed  to  it.  A  sanction  results  from  the  princi- 
ples of  the  common  law;  for,  "  when  a  Statute  commands  or 
M  prohibits  a  thing  of  public  concern,  the  person,  guilty  of  diso- 
"  bedience  to  the  Statute,  besides  being  answerable  in  an  ac- 
"  tion  to  the  party  injured,  is  likewise  liable  to  be  indicted  for 
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January    «  the  disobedience  ;"(a)  and  a  person,  convicted  oa  an  faatfet- 
v^-v-^r  ment  for  breach  of  official  duty,  is  removable  from  office.(6) 
Dance'i  Case.       H  *•  farther  contended  that,  even  if  this  be  a  cause  of  for- 
feiture, this  Court  cannot  remove  the  Clerk.     This  will  de- 

$tl6  s*C* 383, ^^  on  thc  con9lruction  of  *he  caie  °f  D**  v-  Stribbimg%  3 
Letter  K.,  ooot- H.  and  M.  1.  In  that  case  the  Judges  were  of  opinion  that 
635; CC^u^$ihe  C,erk  WftB  CZrr^  bv  his  Cammissiim  ;  and  it  is  inferible, 
case.  2  Inst.  131.  from  the  course  of  the  decision,  that,  if  he  did  not  give  bond, 
c  22.  $  5  the  Judges  might  appoint  another.    Judge  Fleming  says  so  ia 

\m)     Common-  *  am«. 
wea/<A  v.  Alex-™*' 

ander,  iff.  and     If  the  Court  consider  that  the  omitting  to  give  bond  amounts 
s  to  a  forfeiture,  triable  by  Indictment,  then  still,  as  their  atten- 

tion has  been  judicially  called  to  the  subject/  they  should 
make  an  order,  directing  the  Clerk  to  give  bond,  or  intimating 
their  readiness  to  receive  it;  that  the  fact  of  non-compliance 
may  result  from  the  Clerk's  own  omission.  But  if  the  Court 
should  think  that  the  law  is  defective,  and  does  not  reach  the 
case,  then  it  would  omit  to  act.  Its  opinion  on  the  case  would 
be  highly  important  in  every  view,  as  it  would  regulate  the 
other  Courts. 

January  21th,  1817.  The  Judges  pronounced  their  opi- 
nions seriatim. 

Judge  Coalter.  The  Act  of  Assembly,  passed  the  10th 
of  February  1816,  requiring  the  Clerk  of  this  Court,  with 
others,  to  jive  Bond  and  Security  for  the  faithful  performance 
of  the  duffR  of  their  offices,  being  devised  by  the  Legislator* 
for  the  greater  security  of  suitors,  is  one,  which  as  far,  as  de- 
pends on  me,  I  am  willing  to  execute;  that  is  to  say,  to  judge 
of  the  securities,  who  may  be  offered ;  to  see  to  the  execution 
and  recording  of  such  Bond ;  and  to  the  recording  of  any  other 
Bonds,  which  may  be  sent  into  this  Court  for  that  purpose. 

I  am  unwilling,  however,  to  lay  the  Clerk  under  a  Rule  to 
give  such  Bond,  or  to  express  any  opinion  as  to  the  oblige 
tions,  which  the  law  imposes  on  him  to  do  so,  or  as  to  what 
may  be  the  consequences  to  him  should  he  fail  to  comply  with 
its  requisitions.  Could  I  be  satisfied  that  this  Court  were  the 
Judges  in  the  last  resort  of  this  question ;  that  we  could  de- 
clare the  law,  as  well  as  fix  its  sanction,  and  carry  it  into  ef- 
fect, I  should  not  hesitate  to  enter  upon  the  subject,  concern- 
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log  which*  however,  I  have  not  formed,  nor  do  I  mean  in  the    January, 
slightest  degree  to  intimate  an  opinion.       But,  when  I  coosi-  ^J^Il, 
der,  that  not  this  Court,  but  another  is  finally  to  try  and  judge  Daw*',  Ca*. 
of  the  case,  I  am  unwilling,  by  any  opinion  of  mine*  to  mis- 
lead the  party,  either  into  the  surrender  of  his  rights  on  the 
one  hand,  or  to  lay  himself  obnoxious  to  a  penalty  on  the 
other;    must  therefore  leave  him  to  act  at  his  peril,  making 
known  my  willingness  to  receive  the  Bond,  should    it  be 
offered. 

Could  I  believe  the  Act  authorised  me,  in  this  case,  to  de- 
clare that  the  execution  of  Bond  and  Security,  as  required  by 
it,  was  a  condition,  upon  the  non-performance  of  which  the 
estate  of  the  Clerk  in  his  office  must  cease  and  determine,  in 
the  same  manner,  as  that  of  a  Clerk  appointed  since  the  Act, 
I  should  have  no  hesitation  in  giving  an  opinion  whether  the 
Law  was  obligatory  on  the  Clerk  or  not ;  and,  if  I  thought  it 
was,  I  would,  on  his  failure,  declare  the  office  vacant,  and 
proceed  to  make  a  new  appointment.  The  failure  of  a  Clerk, 
newkf  appointed,  to  give  Bond,  I  apprehend,  would  not  be 
considered  a  misbehamour  in  office,  for  which  he  must  be  in- 
dieted  and  removed  by  the  General  Court,  he  holding  bis  of- 
fice until  such  removal ;  but  would  at  once,  be  held  here*  as 
the  non-performance  of  a  condition,  without  doing  which,  be 
was  not  completely  Clerk,  although  he  might  hold  a  Commis- 
skm  from  the  Judges  of  this  Court,  or  their  appointment  of 
Record.  Every  thing  cannot  be  done  at  the  same  moment ; 
and  he  must  be  appointed  before  he  can  either  take*the  Oath 
or  give  Bond. . 

Id  this  case  though,  I  understand  that  no  Judge  is  prepar- 
ed to  say,  that,  on  the  failure  of  the  Clerk  to  give  Bond,  m 
can,  without  farther  trial,  declare  the  office  vacant,  and  pro- 
ceed to  a  new  appointment. 

If  the  Bond  is  not  given,  and  that  failure  does  not,  ipso 
facto,  vacate  his  office,  so  that  this  Court  can  appoint  a  new 
Clerfc,  the  party  may,  nevertheless,  by  disobeying  the  law, 
be  guilty  of  an  offence,  either  in  his  private  character,  or  in 
fa*  office  of  Clerk,  punishable  before  a  competent  tribunal ; 
or,  if  be  is  correct  in  the  grounds,  which  be  has  taken  in  shew- 
ing cause  in  this  case,  be  may  be  altogether  innocent ;   but  it 
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Jahuabt,    is  not  for  me  to  say  whether  he  ought  to  he  acquitted  or  found 

,1    '        guilty,  or  if  hat  ought  to  be  his  punishment 

Dance's  Case.  A  rule  on  the  Clerk  to  give  Bond  would  not,  as  I  conceive, 
impose  any  greater  obligation  on  him  to  do  so,  than  now  ex* 
ists  under  the  Law:  for, should  he  still  fail,  unless  I  could  pro- 
ceed to  a  new  appointment,  as  aforesaid,  I  fear  the  rule  would 
be  a  dead  letter,  though  the  law  may  not  be  ;  as  he  would  net 
be  indicted  for  a  disobedience  to  the  rule,  but  for  not  comply- 
ing with  the  law.  As  to  enforcing  obedience  to  such  rule  by 
attachment,  unless  there  was  something  more  disrespectful  to 
the  Court,  than  the  mere  non-execution  of  the  Bond,  1  should 
consider  the  ground  taken  in  the  argument  in  this  case,  to- 
wit,  that  the  party  was  advised  and  believed  the  Law  odoob- 

\  stitutional,  and  that,  as  to  this  matter,  he  wished  a  regular 

trial  before  a  competent  Court  and  Jury,  as  sufficient  ground 
for  not  awarding  such  attachment  Or,  if  the  party  should 
state  his  inability  to  give  such  Bond  and  Security,  surely  this 
would  purge  any  thing  like  contempt :  and  yet,  the  greater 
the  inability  to  give  Security,  the  greater  necessity  there 
might  be  to  enfore  the  Law.  The  consequence  would  be, 
that,  in  the  end,  we  must  either  discharge  him  from  the  al- 
leged contempt,  or  imprison  bim  until  he  gives  Bond  or  re- 
signs his  office ;  and,  in  the  mean  time,  he  may  be  acquitted 
Upon  an  Indictment  before  another  Court 

I  greatly  doubt,  therefore,  whether,  in  a  case  of  this  kind, 
where  the  alleged  offence  would  proceed  from  no  corruption  m 
office ;  where  the  course  of  justice  would  in  no  wise  be  delay- 
ed ;  where  no  disrespect  would  be  intended  to  the  Court ;  hot, 
merely,  where  the  party  may  or  may  not  be  under  a  mis- 
take as  to  his  constitutional  rights,  which  he  thinks  he  can 
avail  himself  of  before  a  proper  tribunal,  the  extraordinary 
remedy  by  attachment  ought  to  be  resorted  to;  and  the  more 
especially,  as  it  might  terminate  in  the  way  above  supposed. 
I  can  therefore  see  no  good,  that  is  likely  to  result  from  do- 
ing more,  than  what  is  expressed  in  the  order,  which  is  to  be 
entered  in  this  case. 

Judge  Brooke.  If  the  decision  of  this  Court  could  enforce 
the  Act  of  the  Legislature,  requiring  the  Clerk  to  give  Bond 
with  Security,  it  would,  in  my  opinion,  be  the  duty  of  the 
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Court  to  express  an  opioion  on  many  of  the  points,  that  have  Jahuart, 
been  so  ably  discussed  by  the  Bar:  but  the  Act  of  1816,  V-^JI^, 
"  concerning  the  General  Court,  and  for  other  purposes,"  does  owe'i  Cast, 
not  seem  to  me  to  require  any  thing  more  of  this  Court,  than 
to  adjudge  the  sufficiency  of  the  security,  and  to  receive  the 
Bond,  when  tendered  by  the  Clerk.  This  construction  of  that 
Act  is  deduced  from  a  consideration  of  it  in  connexion  if  ith  the 
1  lth  section  of  the  Act  of  October  26, 1 792,  entitled, M  an  Act  re- 
ducing into  one  Act  the  several  Acts  concerning  the  Court  of 
Appeals,"  &c.  The  consequences  of  the  failure  of  the  Clerk 
to  comply  with  the  requisitions  of  the  first  mentioned  Act,  it 
appears  to  me,  are  to  be  decided,  if  any  where,  in  another 
Court ;  and  I  hold  it  myself  to  be  improper  to  forestall  the 
opinion  of  that  Court  by  the  decision  of  questions,  not  judicial- 
ly before  this.  I  admit  that  an  extra-judicial  opinion  of  this 
Court  ought  not,  and  1  presume  would  not  be  considered  as 
authority  in  any  other  Court,  though  inferior  to  this.  It  might 
have  some  influence  and  tend  to  violate  a  great  principle,  viz. 
that  no  citizen  ought  to  be  prejudged  any  where.  If,  indeed, 
I  was  convinced  that  this  Court,  acting  diverso  intuitu,  ought 
to  make  the  Rule  absolute  on  the  Clerk,  and  by  its  process 
could  compel  him  to  give  the  Bond  required  by  the  Act  be- 
fore cited,  it  would  be  unimportant  to  me  what  might  be  the 
consequence  of  its  decision  in  another  Court ;  but  I  am  not 
satisfied  that  this  Court  is  so  instructed  by  the  Act,  under 
which  the  Rule,  now  under  consideration,  was  made.  The  2d 
section  of  that  Act  does  nothing  more,  than  require  of  the 
Clerks  therein  mentioned  to  give  Bond  with  Security,  to  be 
approved  by  the  Courts  of  which  they  are  Clerks ;  and  the 
2d  clause  of  the  3d  section  of  the  same  Act  declares  that,  if 
any  Clerk  thereafter  appointed  shall  fail  to  give  Bond,  he 
shall  forfeit  his  office ;  plainly  indicating  that  the  Clerks  then 
in  office  were  not  to  forfeit  their  offices,  for  a  like  failure,  by 
the  decision  of  the  Court,  of  which  they  were  Clerks.  But,  if 
it  could  be  inferred,  frcp  any  thing  in  the  Act,  that  this 
Court  ought  to  make  the  rule  upon  the  Clerk  absolute,  I  know 
of  no  process  here,  by  which  it  could  enforce  its  judgment, 
and  effect  the  object  of  the  law.  It  is  not  pretended  that  a 
forfeiture  of  the  office  would  be  the  consequence  of  the  failure 
of  the  Clerk  to  obey  the  rule.    The  only  process  to  which  the 
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January,    Court  could  resort,  St  has  been  admitted,  would  be  an  attach- 

1817  * 

k^^-L   ,  ment  for  a  contempt :  but  1  am  unable  to  perceive  that  inmbt- 
Daoee'f  Cut.  ^J  to  £ITe  tne  Bond  with  Security,  if  it  should  so  turn  out 
would  be  a  contempt  of  the  Court;  and  1  am  unwilling  to 
give  a  Judgment,  which  might  be  ineffectual.     It  is  true,  that 
if,  by  the  order  or  decree  of  a  competent  Court,  an  indivi- 
dual was  required  to  give  Bond  with  Security,  and  failed  to  do 
it,  he  would  be  guilty  of  a  contempt,  and  an  attachment  wooid 
be  the  proper  process  to  compel  him :  but  that  Order  or  De- 
cree would  be  founded  on  some  pre-contract,  or  some  transac- 
tion leading  to  that  consequence :  or  if,  in  this  case,  I  oooM 
be  convinced,  that  the  failure  to  give  the  Bond  would  be  Che 
neglect  of  an  official  duty,  enjoined  upon  the  Clerk-by  tbs 
order  of  this  Court,  I  should  deem  it  proper,  that  he  shook! 
be  attached  for  the  contempt :  but,  how  the  failure,  to  give  a 
Bond  for  the  faithful  performance  of  his  duties  as  Clerk,  can 
be  a  neglect  of  that  duty,  1  am  yet  to  learn.     An  attachment 
in  this  case  might  compel  him  to  resign ;  but,  as  that  would 
not  be  the  object  of  the  law,  the  Court  would  not  do  that  indi- 
rectly, which  it  could  not  do  directly.     I  am  of  opinion,  there- 
fore, that  the  entry  agreed  upon  by  a  majority  of  the  Court,  is 
the  proper  one  in  this  case. 

Judge  Roane.  This  case  comes  before  the  Court  upon  a 
Rule  upon  the  defendant,  as  Clerk  of  this  Court,  to  shew 
cause,  why  he  should  not  give  the  Bond  required  of  him  by 
the  Act  of  February  10tb,  1816,  ch.  32. 

Although  there  has  been  no  regular  rule  made  of  Record, 
nor  any  formal  service  upon  the  Clerk,  the  Court  informed 
the  Clerk  that  it  required  this  Bond  from  him ;  and,  on  his  de- 
clining to  give  it,  he  asked  and  obtained  leave  to  shew  cause 
against  it.  That  cause  has  been  shewn,  and  the  effect  of  our 
judgment  will  be  to  discharge  the  rule,  which  is  to  be  under- 
stood a9  made,  or  make  it  absolute.  The  Judgment  now  to 
be  given  is  also  to  be  rendered  nunc  pro  tunc  :  it  will  relate 
back  to  the  time  when  the  Bond  was  required,  and  will  conse- 
quently overreach  the  1st  of  November  1816,  the  day,  on  or 
before  which  the  Bond  is  required  to  be  given.  The  Judg- 
ment will  so  relate,  because  the  case  was  taken  up  in  doe 
time  by  the  Court,  and  was  only  postponed  at  the  instance  of 
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(be  defendant,  and  on  account  of  the  absence  of  his  Counsel,    January, 
If,  therefore,  on  the  rendition  of  this  Judgment,  or  within  a        1817' 
reasonable  time  thereafter  to  be  limited  by  the  Court,   the  d^Cc^! 
Bond  in  question  shall  be  given,  the  defendant  will  have  com- 
piled with  the  requisition  of  the  Act,  although  the  day  above- 
mentioned  is  now  passed. 

The  cause  shewn  by  the  defendant  by  his  able  Counsel 
against  this  rule,  and  the  only  cause  is,  that  the  act  in  question  is 
unconstitutional  as  it  regards  him,  because  it  imposes  a  duty 
on  him,  which,  he  contends,  the  Legislature  bad  no  right  to  im- 
pose.    This  broad  and  important  question  it  is  my  intention 
to  discuss  and  to  meet :   but  I  understand  that   my  Colleagues 
have  waived*  decision  upon  it.     I  am  glad  to  find  that  they 
have  done  so,  because,  under  our  present  impressions,  as  dis- 
closed in  conference,  we  should  probably  not  have  agreed 
upon  this  important  question.      I  was  glad  to  find,  also,  that 
they  seemed  \o  agree  with  me  that  two  Judges,  of  a  Court,  con- 
sisting of  five,  ought  not  to  exercise  the  high  power  of  decla- 
ring an  Act  of  the  Legislature  unconstitutional.      The  memo- 
rable Glebe  Cause,  in   this  Court,  furnishes  a  precedent  on 
this  important  point.      The  number  of  the  Members,  who 
sat  in  that  cause,  having  been  reduced  to  three  by  the  death 
of  our  venerable  President,  and  two  of  those  three  being  of 
opinion  that  the  law  in  question  was  unconstitutional,  the 
Court,  on  my  motion,  declined  to  decide  the  cause,  on  this 
ground,  (although  every  Judge  was  prepared  to  deliver  his 
opinion,)  until  the  vacancy  in  the  Court  was  supplied :   as 
soon  as  that  was  done,  the  cause  was  argued  anew,  at  great 
length,  and  the  result  of  the  decision  was  entirely  varied. 
The  course,  which,  I  understand,  is  now  pursued  by  the  majori- 
ty of  the  Court,  conformably  to  this  great  precedent,  gives 
me  satisfaction :  they  do  not  decide  against  the  Act  on  the 
ground  of  unconstitutionality;  they  do  not  sanction  the  pre- 
tensions, as  1  think,  the  extravagant  pretensions,  advanced 
by  the  defendant's  Counsel :  they  give  no  opinion  uf»on  the 
great  question,  made  by  the  defendant's  Counsel :  they  only 
decline   to   give  an  opinion  in  the  case.      That  question, 
therefore,  remains  entirely  open  for  decision,  whenever,  here- 
after, the  Court  shall  think  it  ought  judicially  to  decide  it. 
vol.  v.  46 
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January,  In  thus  declining  to  decide  upon  this  great  question,  I  as* 
^Ifj^*,  sorry  that  1  cannot  concur  with  ray  worthy  colleagues.  I  mat 
Dance's  Cut.  be  pardoned  for  saying  that  I  differ  from  them  entirely.  I  caa> 
not  discern  how,  if  the  law  be  not  unconstitutional,  if  the  au- 
thority of  the  Act  be  unquestioned,  which  Act  makes  it  -the 
duty  of  the  Clerk  to  give  a  Bond  in  the  Court  by  a  certain 
day,  and  makes  it  the  duty  of  the  Court  to  take  sufficient  Secu- 
rity thereto,  the  Court  can  avoid  perfecting  this  doty.  I  do 
not  see  that  an  Act  of  the  Legislature,  passed  in  pimwaan  of 
the  Constitution,  is  to  be  considered  as  a  dead  letter.  L  do 
not  see  why  a  posterior  qualification  is  not  to  be  administered 
to  the  Clerk,  if  it  be  legally  required  of  him,  as  one  which  ■ 
original.  I  understand  it  to  be  the  duty  of  the  Court  to 
from  the  Clerk  every  Bond,  which  forms  a  part  of  his 
cation  for  the  office,  and  not  leave  it  to  the  mere  pleasure  of 
the  Officer,  whether  be  will  give  the  Bond,  or  not  It  Is  at 
least  the  doty  of  the  Court  to  exact  it  so  far,  as  to  reader  a 
Judgment  that  he  should  give  it ;  however  it  may  be  as  to  ul- 
terior measures  to  enforce  it,  as  by  attachment,  or  otherwise, 
on  which  at  present  1  forbear  to  give  an  opinion.  In  than 
acting,  the  Court  proceeds  civilly,  and  with  a  view  to  a  speci- 
fic performance  (if  I  may  so  express  myself,)  of  a  most  is* 
portant  duty.  This  Court  has  no  right  to  suppose,  (and 
on  that  ground  to  forbear  to  give  its  opinion,)  that  the 
defendant  will  stand  out  against  its  decision,  when  sis* 
clared,  and  that  he  will,  in  consequence  thereof,  be  prose- 
cuted, before  anether  tribunal,  on  the  ground  of  a  forfeitass 
of  his  office.  This  event  may  happen  j  but  until  it  doss 
happen,  its  possible  occurrence  forms  no  reason  why  this 
Court  should  not  proceed.  If  it  does  happen,  that  Coart 
will  proceed  entirely  diverso  intuitu  from  this  Court:  it  wifl 
proceed  as  a  Criminal  Court,  and  on  the  ground  of  an  ejfbm 
already  committed.  Under  such  different  circumstances, 
therefore,  there  can  be  no  objection  to  each  Court  acting 
upon  the  same  subject  A  solemn  duty  im|iosed  on  this  Coart 
is  not  to  be  abandoned ;  because  the  same  question  may  possi- 
bly arise  in  another  Court  of  an  entirely  different  character, 
and  under  an  entirely  different  state  of  things.  There  is  no 
trait  in  the  genius  of  our  institutions  which  justifies  the  i 
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doning  the  specific  performance  of  a  regulation  of  great  public    Jaotary, 
utility,  because  the  offender  may  be  ponished  for  not  perfoam-  y^Jf!^^, 
ing  H,  and  from  a  fear  that  what  is  done  in  one  case  may  have  Daace'iCue. 
an  iniuence  in  the  other.    It  is  more  desirable,  under  the  spi- 
rit of  our  lawsi  that  a  measure  of  great  public  utility  should 
be  carried  into  effect,  than  that  the  party  should  be  punished 
for  not  performing  it.     The  objection  now  taken  is  that  this 
Court  ought  to  leave  the  question  free  for  the  criniinal  Court, 
in  the  possible  case,  which  may  happen.    This  objection  seems 
to  me  to  be  grounded  in  too  much  delicacy,  not  to  say  squeam- 
ishness,  and  requires  from  us  too  great  a  sacrifice.    It  requires 
frond  this  Court  a  dereliction  of  a  solemn  duty.     I  shall  not   * 
atop  to  inquire  what  would  be  the  effect  of  the  opinion  of  this 
Court  in  the  criminal  Court;  but  it  strikes  me  at*present,  that 
that  Court  would  not  hold  it  obligatory ;  and  then  the  ground 
of  this  objection  would  fail.     That  Court  would  probably  so 
decide,  because  it  would  hold  itself  supreme  in  its  criminal 
jurisdiction :  but,  at  any  rate,  the  Jury,  in  that  Court,  would 
pass  upon  the  whole  case,  including  law  and  fact,  the  decision 
of  this  Court  not  excepted. 

We  ought,  therefore,  as  I  humbly  conceive,  not  to  shrink 
from  this  duty,  and  are  bound  to  meet  and  decide  the  great 
question  made  by  the  defendant's  Counsel. 

In  shewing  cause  against  the  rule  in  this  case,  the  defend-  * 
ant,  by  his  Counsel,  has  only  made  the  objection,  that  it  was 
incompetent  to  the  Legislature  to  throw  a  new  duty  upon  him 
of  the  character  of  the  one  in  question,  on  account  of  his 
being  an  existing  Clerk :  on  account,  as  they  alleged,  of  its 
invading  a  vested  Interest.  They  have  not  complained,  nor 
could  they  complain,  that  the  penalty  of  tbe  Bond  required 
is  unreasonable ;  for  then,  it  might  be  argued,  that  it  was  ra- 
ther the  design  of  the  Legislature  to  oppress  the  Clerk  than  to 
advance  the  public  interest :  the  reasonableness  of  the  penalty 
is  established  by  the  consideration  that  it  is  the  same  penalty, 
which  had,  before,  been  required  from  other  Clerks  of  lower 
degree,  than  the  Clerk  of  the  Supreme  Court  of  tbe  Common- 
wealth. They  have  not  complained,  nor  could  they  com- 
plain, that  the  few  Clerks,  embraced  by  the  provision  in  ques 
ttafl,  were  singled  out  as  the  objects  or  victims  of  the 
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Javuaet,    mre  in  question :  for  then  a.  suspicion  of  a  similar 

might  have  been  possibly  entertained :    the  object  of  the  Aat 


Dance's  Cue.  was  to  round  the  whole  cap,  by  requiring  the 

from  these  Clerks,  which  all  others  of  similar  character  had 
already  given.  They  have  not  denied,  nor  could  they  deny, 
but  that  the  measure  is  most  salutary,  and  necessary  for  the 
public  good,  if  it  be  constitutional :  such  a  denial  would  staai 
confronted  by  the  general  sense  of  the  Legislature,  which,  in 
every  other  instance,  has  required  similar  Bonds*  It  standi 
also  confronted  by  the  fact  that  our  people  are  compellable*  in 
many  instances,  to  place  their  money  and  their  muniments  of 
title  with  the  Clerks,  and  that  those  Clerks  may  sum  it  mi  is, 
prove  to  be  equally  insolvent  and  abandoned.  Those  Coun- 
sel have  taken  the  single  ground  of  unconstitutionality  above 
mentioned ;  and  tliey  could  have  taken  none  other. 

In  the  view  I  have  taken  of  this  subject,  it  is,  perhaps, 
not  very  important  to  decide,  whether  the  defendant  holds  ms 
office  during  good  behaviour,  by  a  constitutional,  or  a  legisla- 
tive tenure ;  though  it  is  obvious  that,  in  the  last  case,  the 
power  of  the  legislature  to  regulate  or  abolish  the  office  is 
less  questionable.  No  instance  has  occurred  of  a  cwutitvtimtl 
officer  being  wholly  deprived  of  his  office :  whereas  the  former 
Court  of  Appeals  and  District  Courts  have  been  abehsked ; 
because  the  public  good  required  it,  and  the  Judges  acted 
therein,  respectively,  as  mere  legislative  Judges.  A  power 
to  abolish,  would  seem  to  include  a  power  to  regulate;  not  ia 
a  wanton  manner,  indeed,  and  to  oppress  the  officer,  but  to 
promote  and  advance  the  public  good. 

On  the  best  consideration,  1  can  give  this  subject,  it  seen* 
to  me  that  the  Clerk  of  this  Court  holds  his  office  by  no  con* 
stitutional  tenure.  The  14th  section  of  the  Constitution, 
which  relates  to  the  appointment  and  tenure  of  the  Judge$  a/ 
this  Court,  and  most  of  the  higher  officers  of  government,  says 
nothing  about  the  appointment  or  tenure  of  the  Ctertf*  tbeaeof. 
That  was  the  proper  place  to  have  provided  for  it,  had  it  bean 
intended.  On  the  other  hand,  the  15th  section  relates  solely 
to  Justices  and  officers  of  inferior  rank,  (with  the  exception  of 
the  Secretary,)  appertaining  to  the  County  Courts  and  to  the 
Counties.     There  is  not  a  word  in  this  section,  which  can  ha 
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tortured  to  apply  to  the  appmmimmt  of  the  Clerks  of  the  So-  January, 
perior  Court*  ;  and  it  k  therefore  unnatural  to  apply  the  provi-  ^2^!^. 
akm  therein,  relating  to  the  tenure  of  the  Clerk*,  to  then.  d^^,  cm^ 
Theae  words  can  he  abundantly  satisfied  without,  and  cannot 
on  any  fair  construction,  be  extended  to  the  Clerks  of  the  Su- 
perior Courts.  They  can  not  be  so  extended,  because  the 
first  sentence  of  that  section  only  relates  to  the  County  Courts, 
as  it  only  relates  to  the  Justices  thereof;  because  the  second 
sentence  thereof,  in  which  Clerks  are  first  introduced,  and  that 
in  relation  to  their  continuance  in  office,  is  in  terms  confined 
to  the  Clerks  of  County  Csmis  ;  because,  in  the  third  sentence 
thereof,  the  Clerks,  thereby  intended,  not  only  mean  those  of 
the  County  Courts  exclusively,  for  other  reasons,  but  because 
they  stand  coupled  with  the  Secretary,  as  the  County  Court 
darks  were,  in  the  second  sentence,  before  coupled,  and  be- 
cause the  term  u  vacancies*  also  confines  it  to  the  class  of 
Clerks  already  in  office,  and  established  in  their  tenure  by  the 
Constitution,  and  not  to  those  for  whose  appointment  a  future 
provision  was  to  be  made ;  and  because,  in  the  fourth  sentence 
thereof,  the  word  "  future"  is  a  word  of  relation  to  "  present," 
and  indicates  Clerks  of  the  **mt,  and  not  of  another  class  or 
character'*  These  reasons,  added  to  the  forcible  reasons,  urged 
by  (he  Attorney  General,^aad  to  which  I  beg  particular  refe- 
rence, strongly  induce  me  to  think  that  the  tenure  of  the 
Clerks  of  the  Superior  Courts  is  not  provided  for  in  the  Con- 
stitution :  and  such  was  the  contemporaneous  construction  of 
the  primeval  Legislature.  In  none  of  the  original  Acts,  con- 
stituting the  Superior  Courts,  is  any  idea  held  out  that  the 
Clerks  of  those  Courts  hold  by  a  constitutional  tenure:  and  if, 
in  the  acts  of  a  later  period,  the  style  is  somewhat  changed,  it 
rather  imports  that  the  trial  for  misbehaviour  is  to  be  in  the 
General  Court  under  the  Constitution,  than  that  that  instru- 
ment establishes  the  tenure  of  the  office ;  which  also  is  proba- 
bly a  mistake. 

If,  in  this  particular,  1  am  to  be  governed  by  the  construc- 
tions of  the  Legislatures,  I  should  prefer  those,  which  are  con- 
temporaneous, and  to  which,  under  certain  restrictions,  great 
credit  is  admitted  to  be  due :  for  we  are  told  by  that  great 
Judge,  Lord  Holt,  (in  the  case  of  Harcourt  v.  For,  1  Shower 
535,)  "  that  cotanpormia  expos&io  est  eprtmo,  because  the  tern- 
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Jahuaey",    "  per  of  the  law  makers  if  then  best  known."    It  k  also  a  «sif> 
jj*"!^,  comstanee  of  great  weight  on  this  subject,  that,  while  all  the 

Dance's  Cue.  Acti  w*P«ctiog  the  County  Coorts,  and  making  new  Counties, 
make  no  provision  for  the  appointment  or  tenure  of  their  Clerks, 
this  is  done  in  every  instance,  in  every  Act  establishing  a  Su- 
perior Court,  in  the  Act  itself.  (1) 

If,  then,  this  Clerk  is  a  legislative,  and  not  a  constitutional 
officer,  there  can  be  no  objection  to  any  regulations  prescribed 
to  him  by  the  Legislature,  unless  it  be  on  the  ground  that  the 
Act  shall  have  declared  that  the  Clerk  shall  hold  during  good 
behaviour,  and  the  Clerk  has  consummated  the  contract  by  ac- 
cepting the  office.  It  may  here  be  observed,  that  even  this 
trait  is  perhaps  wanting  in  the  case  before  us.  The  law  con* 
stituting  this  Court,  of  1792,  (1  R.  C.  p.  62,)  does  not  give  the 
tenure  of  good  behaviour,  otherwise  than  by  implication.  The 
most  it  says  is  that  the  Clerk  is  to  be  "  removable  for  mub+ 
"  tumour,  in  the  manner  prescribed  by  the  Constitution."  But 
this  compact,  even  when  it  is  express  and  explicit,  must  not  be 
held  to  too  much  strictness.  What  then  would  you  do  with 
the  Tipstaff'  and  Cryer  of  the  General  Court,  who,  under  the 

(a)  a.  /to.  p.  act  of  1777,  establishing  that  Court,  (a)  were  made,  enmity 
with  the  Clerk,  to  hold  their  offices  during  good  behaviour. 
It  would  be  rather  ludicrous  to  see  an  Information  filed  in  the 
General  Court,  against  their  Tipstaff,  for  refusing  to  bring  a 
pitcher  of  water  to  the  Judges,  or  to  carry  their  letters  to  the 
post  office.  The  truth  is  that  seme  power  must  be  given  to  the 
Legislature,  and  the  interests  of  the  people  are  entitled  to  some 
consideration ;  while  the  substantial  rights  of  the  officer  are 
not  to  be  lightly  invaded.  He  b  to  hold  during  good  behav- 
iour, as  contra-distinguished  from  a  tenure  duriugpleastire;  but 
he  is  not  to  obstruct  any  salutary  reform :  he  is  not  to  ride  upon 
the  top  of  his  commission,  to  swagger  and  beard  the  Legisla- 
ture at  every  corner,  nor  to  seize  upon  the  merest  apices  tffr- 
ganM  to  contend  that  a  legislative  Act  is  unconstitutional.   It 

(l)  Note  by  Judge  Roam.  I  hmve  the  most  satisfactory  authority  for  saying,  that 
the  Judges  of  the  General  Court,  in  conference,  upon  HemngU  case,  in  Jane, 
1815,  w£j-e  unanimously  of  opinion,  except  one  Judge,  (who  probably  did  not  with 
to  give  an  opinion  upon  the  question,)  that  the  Clerk  of  the  Superior  Court  of 
Chancery  {Swing,)  was  a  UgiUatiw*  Clerk,  and  did  not  hold  his  offet  under  the 
Constitution  ^  though the  case  was  decided  upon  another  point,  namely,  the  Act  of 
Limitations. 
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would  be  strange  Indeed,  if,  while  the  Legislature  can  whittle  Jivvaet, 
down  Constitutional  Courts  to  nothing,  and  abolish  such  as  are  .Jll^, 
only  legislative  ;  if,  while  they  can  increase,  almost  without  pmce^  Cue. 
finite,  the  duties  of  Judges,  as  well  as  Clerks,  and  even  dimi- 
nish the  salaries  of  the  former,  soas  not  to  get  below  the  mark 
prescribed  by  the  Constitution  ;  it  would  be  strange  that,  if, 
while  they  are  in  the  daily  habit  of  assailing  vitally  the  rights 
of  the  Clerks  themselves,  by  adding  heavy  duties,  abolishing 
their  Courts,  reducing  their  fees,  and  dividing  their  Counties 
and  Districts,  this  wholesome  and  salutary  regulation  should 
be  alone  beyond  their  power. 

The  doctrines  of  the  common  law  of  England,  in  relation  * 

to  the  appointment  and  tenure  of  officers,  as  indeed  almost  all 
the  constitutional  law  of  that  country,  must  be  received  in  this 
country  with  many  grains  of  allowance.    I  hazard  but  little  in 
saying  that  the  interests  of  the  people  are  held  more  sacred  in 
a  Republic  than  in  a  Monarchy.    In  that  country,  all  offices 
Sow  from  the  King  by  virtue  of  bis  prerogative  :  (a)  io  this  (a)  5  Bac.  m 
country,  that  prerogative  is  abolished  by  the  Constitution.    In 
that  country,  some  offices  are  held  in  fee,  others  in  tail,  and 
others  by  various  other  tenures :  in  our  Bill  of  Rights  it  is  de- 
dared,  that  magistrates  are  the  trustees  and  servants  of  the 
people,  and  offices  are  prohibited  from  being  hereditary.     If  in 
that  country,  this  boasted  tenure  of  "  good  behaviour"  is  amena- 
ble to  the  power  of  parliament,  by  virtue  of  its  alleged  omnipo- 
tence, it  is  here  amenable  to  that  of  our  limited  Legislature, 
when  it  is  supported  by  the  principles  of  the  Constitution.    In 
all  the  decisions  in  that  country,  as  to  the  inviolability  of  this 
tenure,  there  is  an  exception  of  the  power  of  parliament ;  and 
in  all  the  decisions  to  be  given  here,  there  must  be  a  corres- 
pondent exception  in  favour  of  the  power  of  the  Legislature, 
when  acting  within  the  limits  of  the  Constitution,  and  support- 
ed by  the  principles  thereof.     It  has  been  said  that  the  officer 
-  before  us  has  a  freehold  in  his  office  ;  and  it  has  even  been  said 
that  he  has  the  same  title  to  it,  as  if  it  were  land.  This  last  idea 
finds  no  countenance  in  our  Bill  of  Rights,  and  is  even  reprobat- 
ed by  the  principles  of  the  common  law  of  England.  Although  it 
may  be  that  he  has  a  freehold  in  his  office,  it  is  not  one  without 
impeachment  of  waste.    He  is  answerable  for  all  dilapida- 
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Jaxvabt,    tioos  in  hit  office.    He  has  a  freehold  in  his  office,  I 

1*"*       bat  it  is  only  sub  modo.    It  is  satyect  to  the  principles  of  oar 
panae'iCft*.  Bil1  °*  Rifhu*  **<*  t*le  g*e»l«r  interests  of  the  people.     If  bm 
bss  this  tenure,  it  is  not  for  hit  own  benefit,  but  theirs*      An  I 
not  correct  then  In  saying,  that  while  the  just  rights  of  the 
officer  to  his  office  and  Its  emoluments,  are  not  to  be  invaded, 
the  greater  rights  of  the  people  are  not  to  be  surrendered  ?    A 
liberal  construction  ought. to  prevail  in  this  country,  therefore, 
under  the  influence  of  these  principles,  although  it  may  ps*> 
duce  some  loss  or  inconvenience  to  the  officer.    Bat  even  is 
(a)  5  £•&  210.  England  it  is  held,  In  general,  (a)  that  if  an  officer  acts  contrary 
to  the  nature  and  dutt  of  his  office,  the  office  is  forfeited. 
It  will  be  found  that  this  principle  has  been  acted  upon  in  this 
country  without  objection,  and  that  acts,  relating  to  the  office, 
essential  to  the  public  good,  have  been  required  from  the  offi- 
cer, and  always  acquiesced  in,  although  not  falling,  perhaps, 
within  the  narrow  limit  of  ordinary  official  duties. 

Thus,  by  the  Act  of  October,  1784,  oh.  60,  after  imposing 
an  oath  of  office  on  the  Clerks  of  the  County  Courjts  thereafter 
admitted  into  office,  the  Act  goes  on,  in  the  5th  section  there- 
of, to  require  that  every  Clerk  of  a  County  Court  then  in  < 
should  take  the  said  oath,  as  soon  as  may  be,  after  the  < 
mencement  of  the  Act,  and  that,  failing  therein  for  six  months 
thereafter,  he  should  forfeit  the  sum  of  one  hundred  poond*. 
Here  is  a  new  qualification  imposed  slap  dash  upon  the  then  ex- 
isting Clerks,  varying  only  in  degree,  not  in  character,  from  the 
one  now  in  question.  Again,  it  was  enacted,  in  the  same  sec- 
tion  of  the  same  Act,  (October,  1784,)  that  every  Clerk,  ap- 
pointed since  June  4th,  1776,  (more  than  eight  years  before 
the  passing  of  the  Act,)  as  well  as  those  hereafter  appointed, 
should  reside  in  the  County  in  which  they  hold  their  respective 
offices,  under  penalty  of  being  incapacitated  therefrom  by  in- 
formation in  the  General  Court  This  provision  affected 
Clerks  then  in  office ;  and  it  is  not  easy  to  see  how  it  differs 
\nprmdpU  from  the  case  before  us.  This  last  provision  of  the 
Act  of  1 784,  is  in  substance  kept  up  and  repeated  in  the 

70  l  w  C*  *** Act  **  1 702,  5  5  5  W  thereby  evincing  the  concurrence  of  five 
Legislatures  on  the  subject :  the  first  mentioned  provision  was 
omitted  in  the  Act  of  1 792,  only  because  all  the  Clerks  within 
its  purview,  had,  before  the  passage  of  the  Act  of  1792,  by 
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taking  the  requited  oath,  complied  with  the  requisition  ki  ques*    Jauuaat, 

tieav      These  was  no  hubbub  raised  in  the  country  by  these  ^JH^Il, 

anlatary  ngalaaioBa,  although  they  went  farther  thaa  the  see-  nan^CM* 

ilea  befene  at,  in  -affixing  pmaHus>  sad  declaring  an  incapacity 

far  ta*  office,  in  case  of  iiea*coaauItance.    The  acquiescence  ia 

bet*  aneasurta  me  universal,  and  affords  a  strong  proof  of  the 

lease  of  the  people,  as  well  as  the  Legislature  in  relation  to  the 

principle  in  aaeetkm.    The  oath  repaired  in  the  first  instance 

was'  at  orach  a  new  aualiaeatian,  and  was  as  wide  from  the  or- 

otaavy  duties  of  the  office,  as  the  bond  aow  required.    If  then 

the  legislature  is  jastiied  ia  the  principle,  on  which  it  proceeds* 

who  is  to  limit  theas  as  to  expedUmey  t  As  to  the  measuae  of  the 

sanation,  deeuiediiec«aBary£or  the  interest  of  toe  people  1  So, 

the  chmtgc  of  reeukma  iaipnsni  on  exMog  Clerks  by  the  se* 

aond  provision  was  equally  a  aaw  duty,  equally  out  of  the  line 

of  ordinary  official  doty,  and  equally  injurious  and  inconvenient 

to  the  then  incumbents,  (to  say  the  least,)  with  the  duty  re* 

quired  in  the  present  instance.     It  required  of  them  perhaps 

topurebase  and  procure  a  new  place  of  residence,     And  the 

Epoch  of  June  1 776  was  then  fixed  on,  because  thenceforward 

a  new  system  was  to  prevail,  which  consulted  the  interest  of 

the  people  ae  weti  as  that  of  the  individual. 

Again  ;  ia  the  Act,  which  first  divided  the  High  Court  of 
Cbeaeery,  (a)  it  was  asade  the  duty  of  the  Clerk  of  that  Court,  [a)  1  R.  C.  p. 
(and  that  without  any  compensation  allowed  therefor  by  thai 
Act,)  to  arrange  and  send  out  to  the  other  Courts,  thereby  es- 
tablished, the  papers  thereto  betoaging.  This  Act,  after  almost 
raining  the  Clerk,  by  the  withdrawal  of  his  fees,  makes  him, 
m  it  were,  commit  the  act  himself.  The  principle  of  this  pro- 
vision has  been  followed  up,  in  all  the  subsequent  divisions  of 
our  Courts  of  Chancery  aad  Courts  of  Law.  This  duty  baa 
always  been  performed,  though,  so  far  from  falling  in  with  the 
Weaof  an  ordiaary  discharge  of  official  duty,  it  in  a  degree 
prevents  the  possibility  thereof.  It  is  an  act,  too,  attended 
with  expense  and  inconvenience,  perhaps,  at  least,  equal  to 
that  required  in  the  present  instance.  I  have  never  heard  of  a 
******  or  complaint,  against  this  exercise  of  power,  by  the 
Clerks,  or  others,  although  the  measure  cut  deep  in  every  in* 
rtaece.    It  was  universally  acquiesced  in. 

vol.  r.  47 
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Jaituart,  Id  all  these  several  instances,  (and,  I  expect,  others  of  a  eunuV 
^J^^,  for  character  might  be  shewn,)  the  acts  required  of  the  Cletto 
Daace'f  Caw.  were  not  ** Wn  the  8trict  ,ine  °*  ttieir  aateeedent  official  duty, 
and  could  none  of  them,  except,  perhaps,  the  last,  have  been 
performed  by  a  deputy  :  yet  they  were  required  from  the  offi- 
cer*, <w  Clerks;  and,  without  their  co-operation  and  assent 
these  salutary  reforms  could  not  have  been  effectuated.  The 
ground  now  taken  would  have  defeated  the  wishes  of  the  Le- 
gislature in  every  instance ;  and  yet  the  officer  would  have 
been  held  irresponsible ! !  I  conclude,  therefore,  that  every 
thing  is  to  be  considered  as  an  official  act,  under  the  principles 
of  our  Constitution,  which  the  Legislature  has  a  right  to  exact 
from  the  officer,  and  which  he  alone  can  perform.  The  Clerk 
of  this  Court  can  alone  give  the  bond  required  by  the  Act; 
and  this  is  decisive  of  the  qoestion.  It  is  for  too  narrow  a 
construction  to  say  that  nothing  is  an  official  act,  which  cannot 
be  done  by  deputy.  This  idea  is  overruled  in  the  instances 
I  have  mentioned ;  and  would  even  prove  the  original  swear 
ing  in  and  giving  bond  by  the  Clerk  to  be  private  and  net 
official  transactions  ! ! 

This  view  of  the  case  is  decisive  of  the  present  question, 
unless  a  difference  is  taken  in  consequence  of  security  being 
demanded  from  the  Clerk.  I  have  already  said,  that  this  ease 
differs  only  in  degree,  not  in  principle,  from  those  already  stated : 
and  1  even  understood  it  to  be  conceded  that  an  oath  or  bond 
required  from  the  Clerk  himself  would  not  have  been  oftgec- 
tionable.  This  case  is  not  more  foreign  than  the  others  from 
the  ordinary  routine  of  official  duty*  It  agrees  with  them 
in  this,  that  they  are  all  necessary  to  a  salutary  reform  in  the 
system,  and  can  be  done  by  the  Clerks,  and  none  other.  It  is 
essential  to  the  object  in  tbis  instance,  that  security  shook!  be 
given  :  for  the  want  of  responsibility  in  the  officer  has  made 
the  measure  necessary.  To  object  to  giving  security  for  the 
faithful  discharge  of  duty,  in  a  case,  in  which  an  officer  may 
not  have  principle  enough  to  prevent  his  plundering  his  suitors, 
nor  fortune  enough  to  repair  the  damage,  is  objecting  to  the  reme- 
dy altogether.  It  is  objecting  to  it,  at  the  same  time  that  ear 
people  are  compelled  to  place  themselves  within  his  power. 
In  point  of  hardship,  too,  the  measure  required,  though  a 
sme  qua  ne*  of  the  reform,  can  not  exceed  the  other 


J*  ike  41«f  Year  of  the  Commonwealth.  3TI 

tkws  of  the  laws  before  noticed.  Applied  to  this  case,  it  is  J""Eir» 
hardly  credible,  that  a  man,  who  611s  the  Clerkship  of  the  high*  ^J^!^ 
est  Court  in  the  Commonwealth  cannot  get  security  in  the  Dim's  Ca*. 
moderate  sum  of  ten  thousand  dollars ;  a  sum  required  from  the 
Clerks  of  many  of  the  Courts  of  subordinate  character.  If 
this  should  unfortunately  be  the  fact,  it  is  an  extreme  case; 
and  this  Court  is  not  to  take  extreme  oases  into  its  considera- 
tion, irthis  should  chance  to  be  the  fact,  it  shews  the  wis- 
dom of  the  law  in  question,  and  augers  ill  to  the  safety  of  the 
suitors  in  this  Court  If  this  should  be  the  fact,  it  is  better, 
that  a  particular  inconvenience  should  be  borne  by  the  Officer, 
than  a  general  grievance  by  the  public  It  is  better  that  an 
unworthy,  or  even  an  unfortunate  member  should  be  lopped  oft 
than  that  the  whole  community  should  suffer.  But  there  is  no 
such  inconvenience  in  the  case  before  us.  This  ground  has 
not  been  taken  by  the  Clerk  in  this  case,  and  we  have  no  right 
to  assume  it  for  him.  He  places  his  case  on  general  principles, 
and  by  these  it  ought  to  be  decided.  As  to  the  objection,  more 
particularly,  that,  although  a  Clerk  may  be  called  on  to  act  by 
himself,  he  ooght  not  to  be  compelled  to  get  the  aid  of  others; 
there  is  certainly  nothing  in  it.  Nothing  is  more  common  than 
for  a  man  to  contract  to  do,  or  be  decreed  to  do  an  act,  which 
does  not  depend  upon  himself  merely,  but  on  others.  Such  in- 
stances occur  every  day  in  the  Courts  of  Equity ;  and  the 
principles,  which  guide  the  decisions  of  those  Courts,  form  a 
correct  standard  for  the  government  of  the  Legislature.  A 
Court  of  Equity  will  always  compel  a  man  to  do  by  another 
that,  without  which  he  is  not  entitled)  to  the  relief  he  seeks. 
The  objection  ooght  not  therefore  to  prevail  in  this  case ;  es- 
pecially, wfaen  it  strikes  at  the  root  of  the  reform.  If  the  Le- 
gislature once  surmounts  the  objection  now  in  question ;  if  it 
once  gets  over  the  line  marked  out  for  them  by  the  defendant's 
Counsel,  namely,  the  ordinary  course  of  official  doty,  none  can 
limit  them  on  the  ground  of  expediency.  They  are  not  to  be 
limited,  at  least,  when  they  have  adopted  the  only  remedy  for 
the  evil :  nor  when  their  work  shews  no  design  to  oppress,  and 
invade  the  just  rights  of  the  Of&cer,  but  only  to  advance  the 
good  of  the  public. 

Every  argument  now  urged  by  the  defendant's  Counsel, 
would  bold  afertiori  in  favour  of  the  former  District  Court 
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Javvart,  Clerks,  who,  though  holding  by  tow  espreuty  daring 
v—.-Ls  haviour,  were  deprived  of  their  offices  on  the  erection  of  Ike 
Dtoce'i  Case.  Superior  Courts.  They  were  so  deprived,  although  they  worn 
permitted,  in  general,  by  the  Legislature,  to  have  a  prefe 
Clerks  of  the  Superior  Courts.  These  arguments  would  < 
hold,  in  favour  of  the  Clerks  last  mentioned,  if  the  Leg  is  hisses 
were  to  abolish  those  Courts  and  restore  the  former  District  sys- 
tem. In  that  event,  a  great  majority  of  the  present  Clerks  of  the 
Superior  Courts  must  remain  wholly  unprovided  for.  W  the 
Legislature,  acting  for  the  interests  of  the  people,  should  deem 
it  proper  to  restore  that  excellent  system,  ought  ft  to  he 
impeded  by  the  claims  of  these  legislative  Clerks  ?  Ought  their 
individual  good  to  be  preferred  to  that  of  the  eooisnuoiry ! 
Ought  they  not  to  submit  to  a  condition,  tacitly  annexed  te 
their  Office  in  its  creation,  and  of  which  they  could  not  have 
been  ignorant,  unless  they  shut  their  eyes  upon  the  Hill  of 
rights,  that  of  holding  in  subservience  to  the  public  good  ?  Or 
ought  they  to  demand  pensions  from  the  Legislature  equal  to 
their  supposed  injury?  The  idea  is  ridiculous;  and  yet  the 
present  is  a  weaker  case  than  that;  for  that  case  supposes  a 
total  extinction  of  the  Office,  whereas  the  Clerks  hi  question 
are  only  subjected  (for  the  public  good)  to  some  possible  in- 
convenience. 

If  a  Clerk  has  come  into  bffice  under  a  law,  requiring  no 
oath  of  Office,  owing  to  the  improvidence  of  our  predeeessarsi 
or  the  trivial  nature  or  amount  of  the  then  business  of  the 
Court,  ought  not  an  oath  to  be  required  from  him,  when  these 
circumstances  are  essentially  changed?  Let  the  wise  Act  of 
1784,  already  noticed,  answer  this  question.  If,  owing  to  the 
greater  value  of  money  at  a  former  period,  and  the  smaller 
amount  of  business  at  that  time  confided  to  a  Court,  a  small 
penalty  has  been  required,  ought  it  not  to  be  enlarged,  when 
our  money  has  greatly  diminished  in  value,  and  the  tresis 
confided  to  the  Clerk  have  greatly  increased  ?  If,  in  the  pro* 
gross  of  reform,  the  public  interest  requires  that  more  monies1 
should  be  paid  into  the  Office,  and  more  valuable  paper*  shoaM 
be  confided  to  the  Clerk  than  formerly,  ought  not  his  reepos> 
sibility  to  be  increased  therewith  ?  Ought  this  increase  of 
responsibility  to  be  objected  to  by  him,  when,  in  consequence 
of  the  augmentation  of  his  business,  the  emelumeBts  of  his 
Office  have  been  also  greatly  increased  ? 
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But  ft  bos  been  said,  that  the  Legisletnre  have,  hi  the  Act    Jaiwar*, 

1817 

before  us*  gives  an  exposition  on  this  subject,  by  expressly  V^^T/-^, 
stJbjectrng  future  Clerks  to  the  loss  of  their  Offices,  while  the  Dttote^Cft*. 
Act  is  sffent  in  this  particular  as  to  the  then  existing  Clerks. 
The  Legislators  have  in  the  plainer  ease  declared  what  should 
He  the  penalty  of  disobedience :  in  a  ease  less  plain,  they  have 
properly  left  it  to  the  Coorts.  They  have,  in  this  last  case, 
only  declared  what  should  be  the  duty  of  the  Clerk;  and  have 
properly  left  it  to  the  Coorts  to  say  what  should  be  the  conse- 
quence of  a  non-compliance.  They  have  left  it  to  the  proper 
tribunal  to  say,  whether  the  daty  in  question  was  legally 
demandable  of  the  Clerk,  and,  if  so,  what  should  be  the  coo* 
sequence  of  a  non-compliance.  While  they  have  expressly 
imposed  a  duty  upon  the  Clerk,  they  have  left  this  last  ques* 
tion  to  be  decided  upon  by  the  general  principles  of  the  law, 
and  not  under  any  express  provision  of  the  Act  That  deci- 
sion will  be  to  be  made,  in  the  proper  Court,  whenever  the 
question  shall  occur,  if  it  shall  ever  occur,  upon  the  exhibition 
of  an  information  or  indictment,  having  for  its  object  the 
amotion  of  the  Clerk  from  his  Office.  With  that  question,  I 
have,  at  this  time,  and  in  this  Court,  nothing  farther  to  do, 
than  as  it  may  be  necessarily  involved  in  deciding  the  ques- 
tion now  depending  before  us.  That  question  is,  whether  we 
ought  not  to  adjudge  that  the  defendant  should  give  the  bond 
required  of  him  by  the  Act.  For  the  reasons  I  have  assigned, 
I  think  we  ought ;  and  that  the  rule  should  be  made  absolute. 
That,  however,  is  not  the  opinion  of  the  majority  of  the  Court. 
Tbeir  op  in  ion  has  been  already  made  known  by  them ;  and  I 
now  deliver  the  following,  as  the  opinion  of  the  Court,  and  it 
is  to  be  entered  accordingly. 

"  The  Clerk  of  this  Court  being  required  by  the  Act  of 
u  Assembly,  passed  on  the  19th  day  of  February,  1816,  to  enter 
"  Bond  and  Security,  on  or  before  the  first  day  of  November 
"  last,  in  the  penalty  of  ten  thousand  dollars,  payable  to  the 
"  Governor  for  the  time  being,  and  conditioned  for  the  faithful 
"  performance  of  the  duties  of  his  office,  and  having,  before 
"  the  said  first  day  of  November,  obtained  leave  to  shew  cause 
•  "  against  executing  said  bond,  the  time  to  do  which  has  been 
"  extended  to  the  present  day,  although  no  formal  entry  has 
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jAVUAftY,    *  been  made  thereof  on  the  records ;  the  Court  it  of  opinion, 
J^^s  M  that  no  neglect  or  laches  to  to  be  attributed  to  the  said  Clerk 

Dance*  c^  "  for  not  executing  the  said  Bond  heretofore,  but  that  the  IMs 
u  to  to  be  considered  as  entered  nunc  pro  tune,  and  continued 
"  until  this  time.  And  the  Court,  this  day,  having  fully  hens! 
"and  maturely  considered  the  causes  alleged  by  the  aaU 
"  Clerk,  why  he  should  not  give  said  Bond,  is  of  opinion  that 
"  it  is  not  proper  for  this  Court  to  dispense  with,  or  sanction 
*  the  non-execution  of  the  Bond  aforesaid,  as  required  by  the 
"  Act  aforesaid,  or  to  pronounce  any  opinion  as  to  the  coase* 
"queoces  of  a  failure  to  do  so;  but  leaves  it  to  the  Clerk  to 
"  execute  said  bond,  or  not,  at  his  own  peril,  to  be  adjudged 
"of,  in  case  of  failure,  by  a  Court  having  competent  jurisdic- 
tion of  the  case :  and  the  Rule  to  therefore  discharged.  And, 
"  that  the  said  Clerk  may  not  be  prejudiced  by  the  time  taken 
"to  shew  and  consider  the  cause  aforesaid,  Bond  will  be 
"  received  by  the  Court  within  6fteen  days." 

February  10ft,  1817.    The  Clerk  gave  bond,  with  Security 
approved  by  the  Court,  which  was  ordered  to  be  recorded.  (1) 

(1.)  Note.    See  siao  toe  Acta  of  1816-17.  ch.  24.  p.  30. 


^ift,  mh  Moody  and  others  against  M 'Kim. 

l.  In  Eject-     ON  the  trial  of  this  cause,  (which  was  an  action  of  Eject- 

££?'  Lm  t£meDt  in  the  County  Court  of  Henrico,  for  a  Lot  of  Ground  in 

evidence  that  the  City  of  Richmond,)  the  defendant  (M'Kim)  by  bis  Coon- 

trovcnywMw  »*!  moved  the  Court  to  instruct  the  Jury,  "  that,  if  it  should 

ami,  when  the«  appear  to  them  from  the  evidence  that  the  Lot  in  controvert 

deieodant  came-      rr 

tothepotseBfion"  sy  was  vacant,  when  the  defendant  came  to  the  possession  of 

ewJ^quieSy,Wya  '**  *at  tne  defendant  came  into  such  possession  peaceably 
without  any  pri- "  and  quietly ;  and  that  there  was  no  privity  between  the  de- 

vifcv    hfitwcfin 

him  and  the  let-"  fendant  and  the  lessors  of  the  plaintiff,  or  those,  under  whom 
jtoiot&oMthoie" they  c,aim»  that  ***»»  to  entitle  the  plaintiff  to  recover  so- 
under whom    u  on  the  ground  of  prior  possession,  the  plaintiff  must  prove 

$aTn$r  "cannot"  twenty  years  uninterrupted  adverse  possession  on  the  part  of 

recover,  upon 

the   ground   of  S 


^ 9r x louder 

whom  they  claim. 
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"  the  leeton  of  the  plaintiff,  or  thoee  under  whom  they  claim,  Foeuaet, 
rt  or  a  right  to  At  jMsacssumraust  he  shewn  by  the  death  and  vi!^w, 
u  seisin,  in  the  manner  prescribed  by  the   Aet  of  Assembly,  Moody4otJliri 
«  of  some  person  under  whom  they  claim :"   which  instrac-      Mv- 
Hon  the  Court  refused  to  give  to  the  Jury ;  whereupon  the  de- 
fendant filed  a  Bill  of  Exceptions. 

The  defendant  also  moved  the  Court  to  instruct  the  Jury, 
M  that,  if  a  subsisting  legal  Title  to  the  Lot  in  question  is 
u  shewn  to  be  out-standing  in  a  third  person  or  persons,  and  no 
"  privity  is  shewn  between  the  defendant  and  the  lessors  of 
M  the  plaintiff,  or  those,  under  whom  tbey  claim;  and  it  shall 
"  appear  that  the  defendant  was  not  an  intruder  or  trespasser 
"  upon  the  possession  of  the  lessors  of  the  plaintiff  or  those, 
"  under  whom  they  claim ;  that  such  out-standing  title  is  a  bar 
"  to  the  action,'9  The.  Court  also  refusing  to  give  this  instruc- 
tion, the  defendant,  again  excepted. 

The  Counsel  for  the  defendant  having  offered  to  prove,  as 
a  bar  to  the  plaintiff's  Title,  a  legal  Title  out-standing  in  a 
stranger,  the  plaintiff  by  bis  Counsel  moved  the  Court  to  in* 
struct  the  Jury,  "  that  such  out-standing  Title,  in  order  to  be 
M  a  bar  as  aforesaid,  must  be  proved  to  be  a  present,  subsisting, 
u  operative  title;  otherwise,  that  the  presumption  is  that  such 
*  Title  in  a  stranger  has  been  extinguished :"  and  the  Court 
accordingly  gave  the  instruction  required ;  to  which  opinion 
also  the  defendant  excepted. 

The  Jury  found  a  Verdict,  and  Judgment  was  entered  for 
the  plaintiff  which,  on  Appeal,  was  reversed  by  the  Superior 
Court  of  Law ;  that  Court  being  of  opinion  **  that  the  County 
"  Court  erred  in  refusing  to  give  to  the  Jury  the  instruction  re- 
"  quired  as  mentioned  in  the  first  bill  of  exceptions."  Judg- 
ment was  therefore  pronounced  that  the  Verdict  be  set  aside, 
and  the  cause  remanded  for  a  new  trial,  with  directions  to 
the  said  Court  to  give  said  instruction  to  the  Jury  to  be  then 
empanneled. 

From  which  Judgment  the  lessors  of  the  plaintiff  appealed 
to  this  Court 

John  RoberUm  for  the  Appellants,  contended  that  there  was 
bo  error  in  the  Judgment  of  the  County  Court  of  Henrico. 
If  in  any  case  the  instruction  required  would  be  improper,  this 
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FoMUMftr,  Court  saust  enaction  the  refusal  to  give  it    Twenty! 

™17*       verse  possession  is  not  necessary,  where  the  riefmdnnt  is  a 

j^^^trwpaaieror  intruder  without  colour  of  titte*     ^/fc»  v.  an> 

*.        *ntion,2$m*d.U\;Jacks**v.  Haxtm,  2  Jihf  N.  F.  Jbgn 

WESmL     22;  and  Jacks**  v.  HeraVa,  4  Joan*.  AT.  Y.  iUp.  2M>  are  a* 


press  authorities  to  this  effect.     Priority  of  possession 

as  against  such  defendants,  U  sufficient.     Ami*  in  support  of 

the  opinion  of  the  County  Court;  it  is  fair  to  suppose  that  she 

defendant  in  this  case  was  a  mere  intruder  withoal  eoiaar  of 

Title. 

But  if  this  cannot  be  supposed,  jet  is  is  not  incumbent  on 
the  plaintiff  to  prove  an  unmkrrupUd  adverse  poasesnftssi  of 
twenty  years.  Because,  to  require  this  ia  to  require  proof  of 
a  negative,  a  negative  which  it  would  hardly  he  posathto  to 
establish  even  indirectly;  unless  actual  possession  cossld  he 
shewn  danog  every  minute  for  the  space  of  twenty  years.  Be* 
sides,  if  an  interruption  of  the  possession  was  necessarily  a 
bar  to  the  plaintiff's  recovery,  that  fact  night  and  enght  sa  be 
established  by  the  defendant. 

So  far  front  its  being  necessary  for  Ac  plaintiff  to  stew  aw 
tmudemtpted  possession,  it  is  clear  that  bis  possession  may 
have  been  interrupted,  and  yet  hb  claim  is  In  no 
prejudiced.  For  example ;  the  plaintiff  relies  upon .  a  \ 
sion  of  twenty  years,  and  it  appears  thai,  during  this 
be  was  forcibly  or  fraudulently  dispossessed,  by  a  etnusjer 
without  colour  of  title,  and  kept  out  of  possession  one  or  more 
years,  but  regained  the  possession  by  his  own  act,  or  by  act 
of  law  under  a  Writ  of  forcible  entry  and  detainer,  or  other- 
wise. This  would  be  an  interruption  of  his  possession,  and 
yet  surely  no  reason  why  he  should  not  recover  against  a  sob* 
sequent  wrong  doer.  On  the  contrary,  the  restitution  of  pos- 
session would  confirm  bis  title,  or  at  least  place  him  in  static  owe. 

(a)  3  SL  Cmn.  ^  T1,e  entry  °^  °°e'  nav'ng  n0  **&*  *°  «nter,  could  be  of  l 
179  181.  /  4    avail  to  the  wrong  doer  or  to  any  other  person,  nor,  cons 
John.  211.       quant  |y,  in  any  degree  weaken  the  title  of  the  person  dispos- 
sessed, unless  the  latter  permitted  it  to  work  this  effect  by 
long  acquiescence. 

There  is  nothing  in  the  other  Bilk  of  Exceptions,  it  is 
believed,  deserving  a  comment. 
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tKOimn  Hoy,  jr.  eomtrm.      Alt  presumption  of  my  title,  Fibbuaet, 
k  the  lessors  of  the  plaintiff,  other  then  what  ooald  be  de-       1817' 
flved  from  a  mere  prior  possession,  afterwards,  relinquished,  is  Moody  fcothas 
eietuded  oy  the  terms  of  the  instruction  requested ;   as  also      M£i- 
the  supposition  of  trespass  upon  their  actual  possession. 

Mere  priority  of  possession,  in  such  a  case,  is  not  a  tnffi- 
eient  title.  If  so,  the  plaintiff  might  prevail  upon  a  prior  pos- 
session of  a  single  day,  against  any  length  of  possession  in 
the  defendant,  short  of  twenty  years.  Allen  v.  Rivmgton,  % 
Sound.  111,  cited  by  the  opposing  Counsel,  was  a  case  of 
trespass  by  the  defendant  upon  actual  possession  of  the  lessor 
of  the  plaintiff.  Possession  by  the  lessor  and  ouster  by  the 
defendant  were  found  by  the  Jury :  and  although,  as  stated, 
confessed  by  the  common  role,  yet  they  must  be  proved  on 
the  trial :  (a)  when  found  by  the  Jury  then,  it  is  not  because (a)  Remington 
they  were  confessed,  but  because  they  tvere  proved.  Jackson**  Eo*cU  23. 
v.  Haxen,  2  Johns,  22,  is  open  to  the  same  observation.  It 
was  a  tortious  entry  of  the  defendant  upon  the  lessor's  actual 
possession.  In  Jackson  v.  Harden,  4  Johns.  202,  the  prior  pos- 
ssssion  of  the  lessor  was  under  colour  of  title. 

The  mere  priority  tf  the  possession  then  is  not  sufficient.  Tet 
as  a  person  may,  upon  a  mere  possessory  right,  recover  under 
some  circumstances;  if  it  be  not  Ibe  priority,  what  is  the  qua* 
Hty  in  the  possession,  which  is  the  foundation  of  the  right  ? 
Sueh  a  length  and  kind  of  possession  as  would  bar  the  right  of 
sntry,  or  in  the  words  of  the  instruction  asked,  twenty  years 
uninterrupted  adverse  possession. 

The  uncertainty,  which  would  prevail  without  such  a  rule, 
is  an  argument  in  favour  of  it.  If  twenty  be  not  the  number, 
*bat  number  of  years  shall  it  be  ?  one,  two,  five,  or  ten  ? 

The  Rule  contended  for  may  be  fairly  deduced  from  the 
principles  of  the  action.    The  plaintiff  must  recover  on  the 
strength  of  his  own  title.  (©)  It  is  an  answer  to  the  action  ^  Rot  m  dm 
therefore  to  shew  a  right  of  entry  in  another.     Where  posses-  tfHaidan*  and 
«*oo  then  is  the  only  title,  it  must  be  suoh  as  will  toll  the  en- 4  J^Sjj?!* 
try  of  the  owner ;  and  this  is  twenty  years  continued  adverse 
Possession;  otherwise;  there  will  be  a  subsisting  right  of  entry 
in  the  owner,  which  may  be  set  up  in  bar  to  the  action.    ' 

*ol.  v.  48 
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February,       Again,  the  plaintiff  must  recover  upon  the  right  of  poeses* 
^^l^  *«*•  (<*)  It  is  implied  in  the  terra,  "  right,*  that  it  should  k 
Moody &othen€XC^ive'    Jt  cannot  be  in  two.    If  then  the  owner's  entry  be 
£.         not  tolled,  it  must  be  in  him ;   and  the  plaintiff  cannot  reco- 
ver upon  any  possession,  which  is  not  sufficient  to  toll  sock 
00  Pct  Lorden{ry ;  for  he  would  not  have  the  right  of  possession. 
TaSm^S        The  ru,c  co,,tended  for  results  clearly  from  another  princi- 
mis$  Atkyns  t.  pie  of  the  action ;  that,  notwithstanding  the  confession  by  the 
m^  l  BuTT'  common  role,  an  ouster  must  be  proved  at  trial ;   by  which  is 
not  meant  "  a  putting  out  by  the  shoulders,"  (to  me  Lord 
Mansfield's  words,)  but  an  actual  entry  upon  the  possession  «f 
another.     The  confession  is  intended  to  facilitate  the  proceed- 
ings, but  not  to  give  the  lessor  a  right  in  a  case,  in  which  hi 
(6)Jftmsfarfon.taL8  none,  (b)  A  person  cannot  be  ousted  of  that,  which  hi 
23-  has  not.  Where  the  premises  are  vacant  (as  this  case  supposes) 

when  the  defendant  enters,  the  injury  is  of  course  to  the  rigk, 
of  possession,  as  there  is  no  actual  possession  to  be  disturbed; 
and  that  right  is  in  the  owner. 

Stokes  v.  Berry,  1  Salk.  421.  is  an  authority  of  weight  in 
support  of  the  rule,  1  contend  for.  It  will  be  said,  perhaps, 
that  this  authority  decides  such  a  possession  to  be  sufficient ; 
but  not  that  no  other  would  suffice.  The  decision  it  express- 
ly founded  upon  the  continuity  of  possession  for  twenty  years. 
Why  mention  this  with  such  emphasis,  if  a  possession  short 
of  that  time  is  sufficient.  Why  the  reference  to  the  Act  of 
Limitations  ?  At  any  rate,  the  case  decides  the  kind  and  length 
of  possession  required  to  toll  an  entry,  which,  under  the  cir- 
cumstances of  the  case,  it  has  been  attempted  to  prove,  mist 
be  shewn  in  the  lessor. 

This  rule  also  claims  support  from  Birch  v.  Alexander*  1 
Wash.  34,  by  analogy  from  the  length  and  kind  of  possession 
required  in  a  Writ  of  right.  The  Court  must  be  taken  to  as- 
sert the  proposition  that  sixty  years  uninterrupted  adverse  pos- 
session is  necessary  in  that  proceeding,  where  possession  alone 
is  relied  on.  The  same  criticism  may  be  made  u)>on  that  cats 
as  upon  Stokes  v.  Berry.  If  the  Court  had  not  thought  it  ne- 
cessary, why  catch  at  a  shadow  ?  Why  not  give  the  better  an- 
swer that  it  was  not  necessary  ? 

The  case  of  Landlord  and  Tenant,  relied  upon  by  the  op- 
posing Counsel,  by  no  means  conflicts  with  these  principles. 
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A  recovery  in  such  case  is  permitted  from  the  privity  between  Fuiuary, 
tbem ;  the  defendant  holding  over  being  estopped  from  disput*  y^l^^s 
ing  the  title  of  hit  landlord.      But,  in  our  case,  all  privity  is  Moody  bothers 
excluded  by  the  terms  of  the  instruction.  *£. 

3  Bl.  Corn.*  also  cited  by  the  Counsel,  is  an  authority  in  our 
favour:  the  possession  which  is  prima  fade  evidence  of  title  is 
the  actual  possession*  which  is  in  the  defendant 

But,  it  is  said,  if  trespass  could  be  maintained,  why  not 
Ejectment  ?  Because  title  is  necessary  in  the  one  case,  and 
not  in  the  other,  as  explained  by  Lord  Kenton  in  Graham  v. 
Peat,  1  East.  242. 

Again,  it  is  said  that  the  instruction  asked  cannot  be  correct, 
because  it  requires  the  plaintiff  to  prove  not  only  twenty  years 
adverse  possession,  but  uninterrupted  adverse  possession;  that 
this  is  calling  upon  him  to  prove  a  negative,  and  would  not  be 
necessary  against  the  owner;  and  that  the  action  could  be 
maintained  if  the  possession  had  been  expressly  found  to  have 
been  interrupted. 

This  argument  is  founded  upon  a  misapprehension.  The 
word  uninterrupted  is  used,  not  in  relation  to  the  peace  or  qui- 
etness, but  the  continuity  of  the  possession.  As  applied  to  the 
adverse  character  of  the  possession,  it  can  have  no  other 
meaning ;  and  it  would  be  doing  violence  to  give  it  any  other, 
when  applied  to  any  other  quality  of  the  possession.  It  is, 
therefore,  not  a  negative  which  they  are  called  upon  to  prove, 
but  an  affirmative  proposition,  vis.  twenty  years  continued  ad- 
verse possession.  And  this  sense  of  the  word  is  fully  fixed 
by  the  authorities  of  Stokes  v.  Berry  and  Birch  v.  Alexander, 
in  which  it  occurs.  Now  the  continuity  is  implied  in  the  very 
terms  twenty  years  adverse  possession  ;  and  the  use  of  the  word 
uninterrupted  can  at  most  eabject  us  to  the  charge  of  tautology, 
but  not  of  error  in  law. 

Robertson  in  reply.  It  is  said  that,  if  prior  possession  alone 
be  sufficient  to  autborixe  a  recovery  in  Ejectment,  the  posses- 
sion of  one  day  would  be  good  against  that  of  nineteen  years. 
But  does  not  the  same  consequence  follow,  if  Mr.  Hay's  rule 
be  adopted,  requiring  proof  of  twenty  years  possession  ?  Under 
the  operation  of  this  rule,  a  quiet  possession  of  nineteen  years 
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FiBftiu&r,  would  not  avail  against  a  mere  intruder  who  baa  had 

Moody 4toth«rt     The  phrase  of  "vacant  hi"  in  the  Bill  of  Exception,  is 
*•  relied  upon  at  shewing  that  the  possession  mutt  be  considered 

as  abandoned.  No  such  inference  can  be  drawn.  A  Lot  or 
House  may  be  vacant,  and  the  possession  not  relinquished! 
possession  once  taken  will  continue  till  some  act  be  done  ba- 
the real  owner,  (2  BL  Com.  196.,)  or,  at  least,  until  the  ad- 
Terse  entry  of  some  other  person. 

And  this  gives  the  answer  to  the  observation  that  all  the  cs> 
ses  from  Saunders  and  Johnson  are  cases  of  trespass  upon  the 
actual  possession.  So  too  is  the  case  at  bar  a  case  of  trespass 
upon  the  actual  possession,  unless  there  could  be  no  posse—we 
of  a  vacant  Lot :  and  the  case  in  4  Johnson  is  precisely  ana* 
logout  in  this  respect,  being  the  case  of  an  entry  on  a  vacant 
piece  of  Land. 

The  plaintiff,  it  is  contended,  must  recover  on  the  strength 
of  his  own  title,  and  must  shew  such  a  length  of  possession  as 
lolls  the  entry  of  the  owner.  This  might  be  necessary  in  an 
action  against  the  owner,  but  not  against  a  stranger.  It  will 
be  admitted  that  a  Landlord  is  not  bound  to  shew  any  Title 
in  an  action  against  his  Tenant :  and  a  fortiori,  no  such  proof 
could  be  required  against  one,  who  intruded  on  the  possession 
without  leave  and  without  right 

Mr.  Hay  says  that  an  actual  ouster  must  be  proved ;  and 
that  no  ouster  could  have  taken  place  in  this  case,  because  the 
premises  were  vacant.  The  answer  is  that,  after  Verdict,  it 
must  be  presumed  that  every  thing  was  proved,  without  prov- 
ing which  the  plaintiff  could  not  have  lawfully  recovered,  on* 
less  the  contrary  appears.  Consequently,  the  plaintiff  jo  this 
case  must  have  proved  possession  in  himself,  and  ouster  by  the 
defendant. 

It  is  not  believed  that  any  case  can  be  found  to  justify  the 
position  that  a  defendant  without  colour  of  title,  not  even  raw 
lying  upon  an  out-standing  title  in  another,  would  be  permitted 
to  hold  against  a  plaintiff,  having  had  peaceable  possession  fee 
nineteen  years.  The  rule  established  in  Alien  v.  RivmgUm/ 
ought  not  to  be  considered  as  reversed,  (any  more  than  that* 
which  prevails  between  Landlord  and  Tenant,  Mortgagor  ***J 
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Mortgagee,)  by  the  decision  that  a  legal  Title  mutt  be  shewn  Faiauaar, 
in  order  to  recover  in  Ejectment.  ,817* 

This  latter  rule  itself  was  strongly  opposed  by  Ld.  Mans-  M^dy**!^ 
field  *m\  Bulkr;  (a)  it  reversed  the  rule,  as  it  had  stood  for  r.. 

many  years  before ;  as  it  prevailed,  when  we  adopted  the  com-  ""' 

mon  law  of  England,  and  had  ceased  to  be  bound  by  any  new  (a)  Doe  <™  dem. 
rules  or  laws  she  might  afterwards  establish.  jC^'dtJ  in 

The  word  "  uninterrupted"  Mr.  Hag  remarks,  as  applied  to  N<*«  to  Goodti, 
possession,  has  no  relation  to  its  peace  or  quietness,  but  to  its  Term  °Rep! 
cemtimuity.    On  the  contrary  the  word  is  always  used  in  lh€Jw.^2  r* 
former  sense,  which  is  its  common  acceptation.      In  Cwqper 
"  an  undisturbed  possession"  is  the  phrase  employed ;   in  3 
Johns.  375,  "  a  peaceable  possession/*  and  in  2  SalJc.  685 ,  "a 
fuiei  possession,"  are  the  terms  used,  all  having  the  same 
meaning.    It  is  in  this  sense  it  must  be  understood,  if  the  rule 
contended  lor  be  established.      And,  under  this  construction, 
the  tortious  entry  within  twenty  years  of  any  individual  will 
enable  a  subsequent  intruder  to  maintain  his  ground,  or,  at 
least,  to  put  the  plaintiff  to  the  proof  of  a  legal  title. 

February  1st,  1817.    Judge  Roane  pronounced  the  Court's 
opinion  that  the  Judgment  be  affirmed, 


Robertson  and  Company  against  Williams  and  ^ti"?,?*- 

Smith.  3d,,8,e 

<  THIS  was  an  action  of  Debt,  in  behalf  of  the  Appellants,  i.  if  »  pr©. 
on  a  promissory  note  negotiable  at  the  Office  of  Discount  and  "^KtBa^T 
Deposit  of  the  Farmer's  Bank  of  Virginia,  at  Petersburg,  be  made  and  en^ 
against  Samuel  O.  Williams  the  maker,  and  BurweU  Smith  the  {££*  oV^ 
payee  and  first  endorser.     The  note  was  in  the  usual  form,  and  obtaining  oeeowi- 

tnooation  for  the. 

duly  stamped,  dated  August  9th,  1814,  for  fifteen  hundred  do!-  maker,  aod  be- 

in*  left  by  Am 
with  a  feoood 
••doner,  to  be  lodged  m  the  Bank  for  dtjeotmf,  be  fraudulently  pot  into  circulation  by  such 
second  endorser,  to  raise  money  thereupon  for  his  own  use  ;  a  third  endorser,  knowing  nothing 
#/  mot  frond*  may  came  the  note,  (if  lodged  in  the  Bank  for  collection,  and  not  paid  when 
doe,)  to  be  protested  as  to  the  maker  aod  jirior  endorsers,  poy  it  kunutf,  and  thereupon  maintain 
Ida  action  against  the  maker  and  first  endorser ;  notwithstanding  no  valuable  consideration  passed, 
or  was  -oosriracted  for,  between  him  aod  the  second  endorser,  bat  he  made  the  endorsement 
ftierely  from  the  motive  of  enabling  such  second  endorser  to  get  the  note  discounted  at  the 
Bank. 

V  Sesiftrwea  t.  Budgini,  4th  Munf.  40S. 


382  Sitpreme  Court  of  Appeals. 

FiBftUAftr,  Ian,  "value  received?  payable  in  sixty  days, "  without  off* 
^^l^l       sett ;w  but  the  words,  "  credit  ike  drawer,"  were  not  subjoined. 
Roteruon,  ^.It  was  endorsed  by  "Burwell  Smith?  "  James  F.  Loctiumd? 
Willi V    ud  "  WifUam  Rd***™  a**  Co->n  *""*  "Peytm  Mas***  sr.  by 
Smith.       ArcNd  Todd."    Issue  being  joined  on  tbe  plea  of  u  nil  de- 
bent?  the  plaintiffs,  at  the  trial,  proved  the  handwriting  of  the 
maker,  and  of  the  first  and  second  endorsers.    They  also 
proved,  that  when  tbe  note  became  doe,  having  been  placed 
in  the  Office  of  Discount  and  Deposit  of  the  Farmer's  Bask 
of  Virginia,  at  Petersburg,  for  collection,  it  was  duly  protest- 
ed, for  non-payment,  as  to  the  said  maker,  and  first  and  second 
endorsers;  which  protest  was  given  in  evidence,  certified  by 
a  notary  public,  with  his  seal  annexed.    The  plaintiffs  proved 
that,  after  the  said  protest  made,  they,  being  the  next  en* 
doners,  paid  the  whole  amount  of  the  note  at  the  said  Office 
'     of  Discount  and  Deposit,  without  the  same  being  protested  as 
to  them. 

The  defendants  then  proved  that  the  defendant  WitNmms, 
having  previously  obtained  an  accommodation,  at  the  Peters- 
burg Office  of  Discount  and  Deposit  of  the  Bank  of  Virginia, 
to  the  amount  of  seven  hundred  and  fifty  dollars,  through  the 
agency  of  the  said  James  F.  Loekhead,  (a  resident  of  Peters- 
burg, and  tbe  defendant  Williams's  town  endorser,)  and  being 
desirous  to  procure  an  accommodation  for  a  greater  amount*  to 
wit,  the  amount  of  twelve  hundred  dollars,  at  the  same  office, 
through  the  same  agency,  wrote  his  name  on  tbe  blank  stssnp 
ed  paper,  whereon  the  promissory  note  in  question  was  after- 
wards written,  and  procured  the  other  defendant  Smith  to  en- 
dorse his  name  thereon,  and  sent  tbe  said  stamped  paper,  ao 
signed  and  endorsed,  to  the  said  James  F.  Lochhead,  (being 
still  in  blank,)  to  be  by  him  filled  up  with  a  promissory  notef 
in  the  usual  form,  for  tbe  sum  of  twelve  hundred  dollars,  for 
the  particular  purpose  of  procuring,  if  he  could,  from  the  said 
Office  of  the  Bank  of  Virginia,  an  accommodation  for  the  de- 
fendant WilUams  himself,  to  that  amount,  and  for  no  other  par- 
pose  whatever;  and,  accordingly,  no  consideration  whatever 
passed  from  Smithy  the  payee  of  the  said  mote  (as  it  was  after- 
wards filled  up)  to  Williams  the  maker  thereof,  or  from  Leek* 
head  tbe  second  endorser,  to  Smith  the  first  endorser:  that, 
after  sending  the  said  note,  so  signed  and  endorsed  in  blank. 
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the  defendant  Williams  sent  to  Lochhead  another  piece  of  February, 
•tamped  paper,  blank,  except  as  to  the  signature,  with  bis  sig-  ^1\\-Lr 
nature  thereon,  and  the  endorsement  of  the  defendant  Smith,  Robert**,  &c. 
to  be  by  the  said  Lochhead  filled  up  with  a  promissory  note,  in  v-      , 

the  usual  form,  for  seven  hundred  and  fifty  dollars,  in  order  to  smith. 
renew  and  continue  his  accommodation  to  that  amount,  if  the 
accommodation  to  the  amount  of  twelve  hundred  dollars  should 
not  have  been  obtained,  and  requested  Lochhead  to  return  the 
first  mentioned  stamped  paper,  if  the  same  should  not  have  an- 
swered the  purpose,  for  which  it  was  intended;  but  Lochhead 
did  not  return  the  same,  alleging  that,  as  both  the  maker  and 
endorser  lived  at  a  distance,  in  the  country,  (as  was  the  fact,) 
it  was  necessary  that  he  should  retain  the  said  paper,  so  signed 
and  endorsed  in  blank,  to  be  resorted  to  in  the  event  of  any 
accidental  omission  of  the  said  Williams,  at  any  time,  to  sup- 
ply him  with  promissory  negotiable  notes  for  the  purpose  of  re- 
newing and  continuing  the  accommodation,  he  had  already 
obtained  as  aforesaid ;  the  said  Lochhead  beiog  his  second  and 
town  endorser ;  in  which  reason  the  defendant  Williams  ac- 
quiesced, and  left  the  said  staihped  paper  with  Lochhead,  for 
that  purpose,  and  no  other :  that  Jjochheady  having  failed  to 
obtain  for  the  defendant  Williams  the  additional  accommoda- 
tion, he  desired,  and  retaining  in  his  hands  the  said  stamped 
paper,  filled  it  up  with  the  promissory  note  in  question,  and, 
adding  his  own  endorsement  next  after  that  of  the  defendant 
Smith,  placed  it  in  the  bands  of  a  broker  for  the  purpose  of 
raising  money  thereon  for  bis  own  use ;  and,  the  broker  after- 
wards informing  him  that  another  town  endorser  was  wanted 
to  give  full  credit  to  the  note,  and  particularly  naming  the 
plaintiffs  as  the  endorsers,  who  were  required,  or  would  be  sa- 
tisfactory, he  carried  the  same  to  the  counting  house  of  the 
plaintiffs,  and  asked  their  Clerk  to  put  their  endorsement  upon 
it,  telling  him  that  it  was  wanted  by  bim  in  order  to  put  the 
note  into  Bank  for  discount ;  and  the  plaintiff's  Clerk  did  ac- 
cordingly endorse  their  name  and  firm  thereon,  being  ignorant 
at  the  time  of  all  the  circumstances  above  stated,  and  verily 
believing  the  whole  transaction  to  be  fair,  and  the  said  Loch- 
head's  purpose  to  be  what  he  stated ;  and  this  endorsement  of  the 
plaintiffs,  so  made  by  their  Clerk,  was  made  without  any  valua- 
ble consideration^  but  merely  as  a  friendly  act,  done  at  the  re- 
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Fmruaet,  quest  and  for  the  accommodation  of  the  said  Loehkemd,  wad  to 
.^'Jl,  give  additional  credit  to  the  note,  without  any  privity  bet  wee* 
Roberteoo   *c the  platatftf*  and  the  defendants ;  the  latter  being  personally 
v-  unknown  to  the  former,  though  the  credit  of  the  endorser  Smmik 

Smith.  was  known  to  the  plaintiff's  Clerk;  and  the  endorsement  of 
the  plaintiffs  being  so  obtained,  Lochhead  again  carried  the 
note  to  the  said  broker,  who  disposed  of  the  same  at  a  discount 
of  two  and  a  half  per  cent,  per  month ;  and  so  it  came  after* 
wards  into  the  bands  of  Peyton  Mason*  the  last  endorser ;  bat 
neither  the  plaintiffs,  nor  their  Clerk,  at  the  time  of  his  en- 
dorsement for  them,  or  at  the  time  the  said  note  was  afterwards 
retired  at  Bank  by  them,  had  any  manner  of  knowledge  of  the 
circumstances,  above  stated,  of  fraud  on  the  part  of  Loekhetd 
in  improperly  putting  it  into  circulation,  or  any  knowledge  ef 
the  manner,  in  which  he  bad  disposed  of  it  after  their  endorse* 
ment,  though  they  knew  it  had  not  been  discounted  at  Bank ; 
and  the  defendants  both  remained  entirely  ignorant  of  the 
conduct  of  Lochhead  in  relation  to  the  same,  or  of  its  having 
ever  been  put  into  circulation  at  all,  until  after  it  bad  been 
retired  at  the  Bank  by  the  plaintiffs,  and  payment  thereof  was 
demanded  by  them  of  the  defendant  Williams. 

It  was  farther  proved,  that  the  negotiable  note  above  aet 
forth,  is  not  what,  according  to  the  course  of  business,  is,  la 
the  Banks  in  the  State  of  Virginia,  called  an  aceontmodatkm 
note,  but  is  what  is  there  called  a  real  note;  notes  of  the  for- 
mer kind,  discounted  or  offered  to  be  discounted  at  the  said 
Banks,  having  always  a  memorandum  subjoined,  that  they  are 
for  the  credit  of  the  maker  or  drawer.  It  was  also  proved, 
that  the  endorsement  by  the  plaintiffs  of  the  said  note,  at  the 
request  and  for  the  accommodation  of  Lochhead,  without  any 
other  consideration,  is  according  to  the  usual  and  common 
course  of  such  business,  where  the  note  is  intended  to  be  offer- 
ed at  Bank  for  discount;  and  that  the  payment  of  the  con- 
tents of  the  said  note  by  the  plaintiffs,  for  the  purpose  of  retir- 
ing the  same  at  B8nk,  after  it  had  been  so  as  aforesaid  protest- 
ed as  to  the  maker  and  the  two  first  endorsers,  without  waiting 
'till  it  was  protested  as  to  themselves,  was,  also,  according  to 
the  usual  and  common  course  of  business,  in  such  cases,  where 
the  endorser  is  able  to  retire  the  note,  and  has  no  knowledge  or 
suspicion  of  any  fraud  or  unfairness  in  the  inception  of  the  note, 
and  the  putting  it  into  circulation. 
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It  was  agreed  between  the  parties,  that,  if  the  several  Acts  February, 

lfll7 

of  Assembly,  concerning  the  Bank  of  Virginia  and  Farmer's  ^^llLj 
Bank  of  Virginia,  are  to  be  considered  as  private  Acts  of  As- Robertson,  &c. 
•empty,  they  shall  be  taken  and  regarded,  as  set  forth  in  the  WIUV*    and 
record  in  this  case.  Smith. 

And  this  being  all  the  evidence  in  the  cause,  the  defendants 
noved  the  Court  to  instruct  the  Jury,  "  that,  if  from  that  evi- 
dence, it  should  appear  to  them,  that  the  defendants  were 
"  defrauded  by  the  said  Lochhead,  when  he  put  the  note  afore- 
"  said  into  circulation,  without  their  knowledge,  approbation 
"  or  consent,  and  attempted  to  raise  money  upon  it,  as  afore* 
"  said,  for  his  own  particular  benefit;  and  if  it  should  farther 
"  appear  to  them  that,  when  the  plaintiffs  endorsed  the  said  note, 
"  they  neither  paid  nor  agreed  to  pay  to  the  said  Lochhead,  any 
€i  valuable  consideration  for  the  same,  in  money,  bank  notes  or 
**  other  property,  nor  received  nor  contracted  to  receive  from  him 
"  any  such  valuable  consideration  for  so  doing;  then,  in  law, 
"  under  all  the  circumstances  of  this  case,  the  said  defendants 
u  are  not  liable  to  pay  the  amount  of  the  said  note,  or  any  part 
**  of  it,  to  plaintiffs,  who  thus  acquired  the  said  note  with- 
"  out  valuable  consideration."  The  Court  instructed  the 
Jury  accordingly ;  to  which  opinion  the  plaintiffs  filed  a  bill 
of  exceptions. 

Verdict  and  Judgment  for  the  defendants.  The  plaintiffs 
appealed  to  this  Court. 

Leigh  and  Wickham  for  the  Appellants. 

Call  for  the  Appellees. 

On  the  part  of  the  Appellants,  it  was  contended  that  the  note 
in  question  stood  on  the  footing  of  a  Bill  of  Exchange,  by 
virtue  of  the  amendment  of  the  Bank  Charter.  Smith's  en- 
dorsement upon  it  in  blank,  with  the  signature  of  Williams  on 
its  face,  and  a  $1500  stamp  impressed  upon  it,  was  a  letter  of 
credit  from  Smith  to  Williams  to  that  amount ;  and  Williams' *s 
delivery  of  this  blank  to  Jjochhead,  with  this  stamp,  and  his 
own  signature  and  Smith's  endorsement  upon  it,  was  a  letter 
of  credit  from  Williams  and  Smith  to  Ijochhead,  to  the  'same 
amount. 

voij.  v.  49 
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February,       The  proposition  is  bottomed  on  direct  and  conclusive  an- 
J^  thorities;  Russell  v.  Langstaffe,  Dougl.  514;  CoUis  and  others 

Robert.cn,   te.  ▼•  *»*  1  «  ««*»•  3'8' 

.„..,.  v  It  is  no  objection  to  the  claim  of  LochheatPs  endorsees*  that 

Williams  and     .  *  -    *     t-     ■_      j   *  _*•      ■ 

Smith.       the  paper  was  put  into  his  hand  for  a  particular  purpose  ;  audi 

that  he,  violating  the  trust  reposed  in  him,  put  it  into  circula- 
tion for  his  own  benefit ;  Robertson  and  Co.  haying  do  notice 

(a)  Collins  v.of  Williams  and- S/m/fc\s  equity  .(a)  Nor  is  it  any  objection 
%**!*"%£.  md  aSa'n9t  LochheaiTs  endorsees,  that  he  committed  a  gross  fraud 
Pull.  648.         on  Williams  and  Smith  in  putting  this  paper  into  circulation; 

(b)  Miller    v.  since  the  endorsees  had  no  notice  of  the  fraud.(6) 

452*  Grant**  **  would  not  be  easy  to  divine  the  ground  of  the  Judgment 
Vaughan,  3  of  the  Court  below,  if  it  were  not  stated  in  the  record  :  it  is, 
plTctck51*.*  (Dat<  at  the  time  wben  Robertson  and  Co.  endorsed  the  note, 
Rhode*,  Lbugl.  ihey  neither  received  nor  paid   any  valuable  consideration 

633.  -       .. 

for  it. 

We  know  it  has  been  held  that,  where  the  holder  of  a  pro- 
missory note  has  given  no  consideration  for  it,  and  afterwards 
puts  it  into  circulation,  the  subsequent  holder  can  only  recover 
(c)Wiffk*r. Ro-ihe  actual  amount  by  hint  paid  for  it.(c)     These  cases  skew 
^,* }  Etp.J?'  ^at,  where  a  fraud  has  been  committed  on  the  drawer  or  ae- 

Jr.   cases.   Zol  ;  , 

Barber  v.  Back  ceptor  of  a  bill,  or  maker  of  a  note,  and  the  endorsee  has  oo- 
PeakeU/^P.  ^ce  °^  **>  or  wnere  the  drawer  or  acceptor  of  a  bill  or  maker 
cases,  ai ;  Led-  of  a  note  has  received  no  consideration  for  it,  and  the  eodor- 
216 ;  SmM.  v  see  has  paid  for  it  only  part  of  the  contents ;  in  the  first  case, 

JvTp'  cm  E4$- ne  8ba^  no*  recover  at  a,'»  an<'»  'n  ^e  second,  he  shall  recover 

Lawson  and  oft-  only  what  he  paid  for  it ;  or,  if  he  paid  nothing  for  it,  nothing. 

and  often"  4.     The  first  branch  of  the  rule  has  no  application  whatever  to 

f*'  n  P'  CffJe5'this  case.     As  to  the  second,  it  is  inapplicable  also;  because, 

Scott,  i   Cam/h  1st,  The  risk  which  Robertson  and  Co.  ran,  by  the  endorse* 

Rns*  v%nrmtbmen^  was  a  8Uffic'ent  consideration  to  vest  the  property  in 

of  Hmitforu  2  them,  by  relation  back  to  the  time  of  the  endorsement,  if  they 

$74/*   *       *  afterwards  were  thereby  made  liable  for  the  contents ;    and 

2dly,  Robertson  and  Co.  did  actually  pay  the  full  contents  of 

the  note,  as  a  consideration  for  it,  when  they  retired  it  from 

bank ;  and  this  consideration  has  relation  to  the  time  of  their 

endorsement.     It  is  material  to  consider  that  their  conduct 

was  innocent  throughout,  and  according  to  the  constant  course 

of  business.     Ijochkeatfs  fraud  cannot  affect  them,  as  they  were 

ignorant  of  it.    Suppose  the  first  endorser,  Smith,  had  been  the 
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sufferer.    Could  not  he  have  recovered  of  Williams  ?   Yet  he  February, 

1817 

gave  no  consideration  at  the  time.     Suppose  an  ordinary  ac-  ^^^^s 

commodation  note,  protested,  for  non-payment,  as  to  the  mak-  Robertson,  Ac. 

or,  taken  up  by  the  endorser :  cannot  such  endorser  recover  of  ,„.„.  v 

„  Williams  and 

the  maker  ?  Tet,  in  no  case  of  that  kind,  does  such  endorser       Smith. 

pay  a  consideration,  for  the  note,  at  the  time  of  endorsement. 

The  principles  on  which  the  Court  below  proceeded,  would 

annihilate  almost  the  whole  of  the  mercantile  transactions  at 

oar  Banks. 

Call,  for  the  Appellees,  observed  that,  if  the  note  was  to  be 
considered  as  a  foreign  Bill  of  Exchange,  the  plaintiffs  did  not 
use  due  diligence,  and  give  reasonable  notice  to  the  defend- 
ants of  the  non-payment  and  protest.  For,  as  Williams  did 
not  reside  in  town,  when  the  note  was  signed  by  him,  appli- 
cation should  have  been  made  to  him  in  person,  or  at  the  place 
of  his  abode;  and  a  protest,  in  town,  without  his  knowledge, 
was  not  sufficient ;  because  the  note  was  made  negotiable  only, 
but  not  payable,  at  the  Farmer's  Bank :  so  that,  if  Williams 
had  even  been  apprised  that  it  was  in  circulation,  he  would 
not  have  known  at  what  place  he  was  to  pay  h ;  and  much 
less  could  he  have  done  so,  when  he  was  entirely  ignorant  that 
it  had  ever  been  filled  up.  The  plaintiffs  therefore  were  guil- 
ty of  laches  even  as  to  him;  but  clearly  so  as  to  Smith,  who 
was  in  the  nature  of  a  drawer,  and  consequently  not  liable, 
without  timely  application  to  the  maker,  and  notice  of  the 
non-payment  and  protest.  Of  course,  the  Court  did  right  in 
instructing  the  Jury,  upon  the  joint  issue,  that,  under  all  the 
circumstances,  the  defendants  were  not  liable  to  pay  the 
amount  of  the  note  to  the  plaintiffs. 

2.  If  the  note  is  not  to  be  considered  as  a  foreign  Bill  of  Ex- 
change, then  the  plaintiffs  took  it,  subject  to  the  original  equity 
between  Williams  and  Lochhead;  which  would  render  the 
instruction  of  the  Court,  necessarily,  right. 

February  3d,  1817.  Judge  Roane  pronounced  the  Court's 
opinion,  that  the  Superior  Court  of  Law  erred  in  giving  the 
instruction  mentioned  in  the  Bill  of  Exceptions. 

Judgment  reversed;  verdict  set  aside ;  and  new  trial  award- 
"  ed,  on  which  no  such  instruction  is  to  be  given." 
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Decided  Febru- 
ary 4th,  t8i7.  Ritchie  and  Wales  against  Moore. 

e/if  a  ^iutf  The  same  ogvtost  ^e  same. 

Exchange,  wilb 

■everal  endorse      Moore,  assignee  of  J.  G.  Chalmers  and  Company  brought 

meats  in  blanks  -«-».■»••«         •       .#*  »•«•  *>§ 

has  a  right  to  two  actions  of  Debt,  in  the  Superior  Court  of  Prince  George 
TOn^of0thetw-Count3r'  a?alnst  Ritchie  and  Wales,  on  two  Promissory  Notes, 
dorsert  subse-  executed  by  them,  negotiable  and  payable  at  the  office  of  Dis* 
Intl    and    to^ount  and  Deposit  of  the  Bank  of  Virginia  in  Petersburg; 

wari^oTthe  em one  c,ated  AusU8t  20,h> 1 81 1 » for  *500»  PayaWp  °°  dfty8  •ft** 

endorser  an  as-  date  j  the  other  dated  August  25th,  1811,  for  $1000,  payable 

Sr^tothcin"  12°  d**B  after  d*t? ;  ba!h  which  Notes'  after  they  cainc  to  ■"* 
Bill,  without  turity,  (being  assigned  to  Moore)  were  protested  for  non- 
will  "be^conri-  payment.     Nil  debet*  was  pleaded  to  each  action  ;    and  issue 

dered    as    J\»«  joined  thereon.       The  two   Suite    were,    by  consent,    tried 

property,  by  bisJ  * 

having  it  in  his  together. 

power  to  make      Af  the  |r||||  the  defendents  offered  to  set  off,  against  the 

2  A  Bill  ofP,a'nt'^s  demands,    the    amount  of  two  Bills  of  Exchange 

Exchange  does^^n  DV  jne  same  J.  G.  Chalmers  and  Company  in  favour  of 

gotiable  charac-  Ritchie  individually,  on  Wm.  D.  Wilson  and  Company  of  New* 

terted-^butfaf* York;  f*  date<l  June  -Hh,  1811,  for  $750,  at  120  days;  the 
ter  protest,  may  other  dated  August  10th,  181 1,  (or  $1000  at  00  days ;  both  re- 
transrerred with- turned  protested  for  non-acceptance;  one  endorsed  by  the  said 
out  assignment.  Ritchie  and  Cox  and  Looker,  the  other  by  the*omf  and  by  William 
ti  3  b  "  thD  V  ^ox  and  Gideon  Jjee,  also;  which  endorsements,  (except  those  of 
gignu  against  Ritchie)  were  obliterated  by  Ritchie  and  Wales.  ( 1 )  It  was  admit- 
f  Pmm'^ry  ted  ,hat  <he  partnership  o(  Ritchie  and  Wales  had  been  dissoU  ed, 
Note,  the  de-  before  the  trial,  but  since  the  institution  of  the  suit ;  and  the 
■et  off  against  it  Couusel  for  Ritchie  and  Wales  was  employed  by  them,  as  co- 
cha^e  jj,  Ex*  partners,  to  represent  and  defend  the  partnership,  and  not  d- 
which  [the  as- ther  partner  individually.  Thereupon  the  plaintiff  by  his 
■1oktr  uniXk  Counsel  moved  the  Court  to  exclude  the  said  set-off  from  going 
appear  that  such  jn  evidence  to  the  Jury?   which  the  Court  did  accordingly; 

Bill  was  his  pro.        .....  .  -o  *  * 

petty,  before  he  and  to  that  opinion  there  was  an  exception. 

©T^the*  a£w  Verdicts  and  Judgments  for  the  plaintiffs;  from  which  the 
meat  defendants  appealed  to  this  Court. 

4.  In  an  ac- 
tion against  a 
mercantile  Com-     (0  Note.    The  protest  of  one  of  the  Bills  bore  date  at  New- York,  October 

pany,    a  set-off  18th ;  that  of  the  other  at  toe  same  place,  November  23d,  1811.  The  dates  of  the 

<*  a  P*!*!  J1"*  protests  of  the  Notes,  at  Petersburg,  were  November  21st,  and  December  26th, 
to  an  individual  *.  ' 

partner    cannot in  thc  ,ame  ****' 
be  allowed. 
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Leigh  for  the  Appellants.      Premising  that  the  negotiable  February, 
Notes,  on  which  Moore's  actions  were  founded,  ne?er  having        1817, 
been  discounted  at  Bank,  were  not,  aa  the  Law  stood  at  th«  Ritchie  AWaUi 
time  of  the  transaction,  placed  on  the  footing  of  foreign  Bills  v- 

of  Exchange,  but  were  liable,  like  all  other  Promissory  N  otes,  to 
set-off  in  the  hands  of  the  assignee  ;  (a)    1  shall,  in  the  first  (<0  See  Charter 
place,  consider  this  case  as  if  it  were  certain,  in  point  of  fact,  vir&nin,  2  A, 
that  the  Bills  offered  as  a  set-off  were  the  pro|>erty  of  Ritchie  ^^^sT^ 
individually,  and  not  of  the  partnership  of  Ritchie  and  Wales ;  Waik.  233.  ' 
and  as  if  it  were  settled  in  point  of  law  that  the  law  of  set-off 
in  Virginia  is  precisely  the  same,  as  the  law  of  setoff  in 
England. 

Under  the  English  Statutes  of  set-off,  it  is  settled,  1st,  that 
the  Debt  sued  for  and  the  Debt  intended  to  be  set-off,  must  be 
mutual  and  due  in  the  same  right ;  and,  2ndly,  that  a  joint 
Debt  caunot  be  set-off  against  a  separate  demand,  nor  a  sepa- 
rate Debt  against  a  joint  one.  (b)  (*).  Bae.  Jbr. 

The  object  of  the  first  branch  of  the  Rule  is  to  protect  the  title  Sit  off, 
interest  of  third  persons,  not  parties  to  the  cause;  and  it  is  ne-  Letter  C«  p.  136 
ver  extended  beyond  that  object,  as  wHI  appear  from  an  exa- 
mination of  the  cases,  to  which  it  has  been  applied.     For  ex- 
ample ;  an  Executor  or  Administrator  cannot  set  off  a  debt 
due  to  him  in  his  own  right ;  norr  if  sued  for  his  own  debt, 
can  he  set  off  a  debt  due  to  him  in  his  representative  charac- 
ter ;  and  vice  versa ;  (c)    because  the  plain  language  of  the    to  J^01™  r- 
Stat  of  2  Geo.  2»  cap.  22.  §  13.  disallows  such  set-off;  and  be-  Wash.  221. 
cause  Creditors  and  Legatees  or  Distributees  have  an  interest 
in  the  assets,  and  the  Executor  or  Administrator  shall  not  have 
the  aid  of  a  Court  of  Justice  to  make  a  direct  appropriation  of 
them  to  his  own  use.     1  Bmney  64.  Cramond  v.  The  Bank  of 
the  U.  S.  puts  the  Rule,  as  applied  to  Executors,  expressly  on 
the  ground  on  which  I  place  it, — the  intervention  of  the  interest 
of  Creditors.     So,  in  Doe  v.  Darnton,  3  East.  1 49,  where  a 
Judgment  by  A.  v.  B.  and  C.  was  not  allowed  to  be  set  off 
against  another  Judgment  recovered  v.  A.  by  the  assignees  of 
B.  under  an  Insolvent  Debtor's  Act,  because  the  interests  of 
third  persons  intervened,  in  whose  favour  there  were  peculiar 
frusta  by  the  Statute,  but  for  the  interest  of  third  persons,  the 
set-off  would  no  doubt  have  been  allowed.     Now  the  effect  of 
the  set-off  In  this  case,  (instead  of  injuring  the  interest  of 
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February,   (bird  persons,)  is  a  benefit  to  Wales,  the  only  third  person  in* 
1817.       terested,  who  is  a  party  to  the  cause,  asking  that  benefit     I 

Ritchie  &  Wales  ,nouW  think  it  impossible,  that  a  rule  designed  to  protect  from 
*•  harm  third  persons,  not  parties  in  the  causes,  should  be  extend- 

oore,  gfe.    ^^  ^  exclude  from  benefit  third  persons,  who  are  parties  in  the 
cause,  actually  insisting  upon  such  benefit. 

,  As  to  the  2d  branch  of  the  Rule,  "  that  a  joint  Debt  can- 

not be  set  off  against  a  separate  demand,  nor  a  separate  Debt 
against  a  joint  one,"  I  have  known  instances  of  what  1  con- 
ceive to  be  mistaken  applications  of  it,  by  decisions  that, 
where  the  suit  is  brought  for  a  Debt,  due  the  plaintiff  from  the 
defendant  individually,  the  defendant  cannot  set-off,  against 
that  demand,  a  Debt,  from  the  plaintiff  to  him  and  a  third  per- 
son, though  the  defendant  be  authorised  to  receive  such  joint  Debt 
and  grant  a  discharge  ;  or  that  if  the  plaintiff  sue  two  defend- 
ants for  a  Debt  due  from  them  jointly,  the  defendants  cannot 
set  off  a  Debt  due  from  the  plaintiff  to  on*  of  the  defendants, 
though  both  be  equally  bound  for  the  whole  debt :  whereas  the 
true  application  of  the  rule  is  clearly  this,  that  if  two  plaintifs 
sue  for  a  Debt,  due  them  jointly,  the  defendant  cannot  set  off 
a  Debt,  due  him  from  one  of  the  plaintiffs  ;  for  if  one  plaintiff 
sue  for  a  Debt  due  him  individually,  the  defendant  cfennot  set 
off  a  Debt,  due  him  from  the  plaintiff  and  another  person 
jointly :  and  according  to  this  last  interpretation  are  all  the 
(a)  Scott  v.  authorities  on  this  branch  of  the  rule,  (a) 

T?^1  ]Vask'     It  is  settled  under  the  English  Statutes,  that  a  man,  who  is 

77— 79;  Armu-  °  '  ' 

uad  v.  Butler,  sued  on  bis  own  Bond,  cannot  set  off  a  Debt,  due  him  in  right 
l  H.  if  m .  176.  Qf  n-g  w*f>e .  Decause  tne  wife's  choses  in  action  are  not  the  hus- 
band's property,  'till  reduced  into  possession ;  and  he  shall  not 
be  allowed  thus  to  appropriate  them,  and  cut  off  her  title  to 
them  in  the  event  of  her  surviving  him  and  their  being  not  re- 
duced into  possession,  during  his  lifetime ;  especially  as  she  is 
in  such  a  situation  as  to  be  unable  to  assert  ber  rights.     But  a 
Debt  due  to  a  defendant,  as  surviving  partner,  may  be  set  off 
(b)  Slivper  and  a£a*nst  a  demand  upon  him  in  his  own  right ;  (b)  and,  e  con- 
others  v.  stid-  verso,  a  Debt,  due  from  a  plaintiff  as  surviving  partner,  may  be 
j?ep!'493.  CTm  set  against  bis  demand  in  his  own  right:  (<?)   and  the  reason 
W  F*m*  v-  i*»  because,  in  the  first  place,  the  surviving  partner  is  the  sole 
{Term  Rep.  582.  owner  of  the  partnership  property  and  the  only  person,  entitled 
to  receive  ;  in  the  last  case  the  surviving  partner  is  the  only 
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person,  bound  to  pay ;  and,  in  both  cases,  the  surviving  part*  February, 
ner  represents  his  deceased  partner,  whose  interests  are  there-  *^^^. 
fore  represented  in  the  cause;  so  that  the  interests  of  no  third  Ritchie  &W&to 
person,  who  is  not  a  party  in  the  cause,  are  concerned.      So,    ^   v- 
where  the  nominal  plaintiff  is  Trustee  Tor  a  beneficiary  plain- 
tiff, the  defendant  may  set  off,  against  the  demand,  a  Debt  due 
the  defendant  from  the  beneficiary  plaintiff.     This  was  held  in 
Bottomley  v.  Brooke  (mentioned  and  approved  by  Ashurst  J. 
in  1  Term  Rep.  623,)  and  in  Winchester  v.  Hockley,  2  Crunch.  342. 
And  the  plain  reason  is,  because  the  only  third  person,  whose 
interests  are  concerned  in  the  question  of  set-off,  is  substan- 
tially a  party  to  the  cause;  and  the  rule  requiring  mutuality 
of  debts,  in  order  tbat  they  may  be  set  off  against  each  other, 
Deed  not  be  applied  for  the  protection  of  a  third  person  in 
such  a  situation. 

But  there  is  a  wide  difference  between  our  Statute  of  set-off 
and  the  English ;  as  may  be  seen  by  comparing  the  two  Sta- 
tutes, (a)    In  our  Act  of  Assembly,  there  is  not  a  word  about  (?)  See  the  Eng- 
mutuality  of  debts,  which  by  the  British  Statute  is  expressly  Bac  Abr.  TOfe 
required.     The  former,  therefore,  allows  much  greater  latitude  ®BT  °J*^  **$£ 
than  the  latter.  son's  Edition ;) 

In  fact,  however,  the  Bills  of  Exchange,  offered  to  be  set  off  ^J^^^R. 
in  the  present  case,  were  the  property  of  the  partnership  of  C.  p.  117. 
Ritchie  &  Wales ;  for,  though  made  payable  to  Ritchie  indivi- 
dually, they  were  enddrsed  by  him,  and  held  and  offered  in  set- 
off by  them,  as  their  joint  property  ;  and  they  had  a  right  to 
strike  out  the  subsequent  endorsements,  (being  fit  blank,)  and 
make  themselves  endorsees  of  the  payee  and  first  endorser. 

Wickham  for  the  Appellee,  contended  that  a  note  negotiable 
and  payable  at  Bank  is  not  subject  to  any  setoff,  whether  the 
words  '*  without  set-off"  (which  are  usually  added  from  more 
abundant  caution,)  are  inserted  or  not.  The  very  act  of  mak- 
ing it  so  negotiable  and  payable  must  have  this  effect,  from 
the  nature  of  the  transaction.  By  so  doing,  the  party  expressly 
waives  the  set-off;  and  every  man  may  renounce  a  benefit,  to 
which  he  is  entitled. 

But  if  this  were  not  the  case,  debts  in  different  rights  cannot 
be  set  off  against  each  other.  Mr.  Leigh  says,  the  present  case 
does  not  come  within  the  reason  of  the  rule :  but  it  is  demand- 


622. 
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February,  ing  too  much  to  My  that,  wherever  the  reason  has  ceased,  the 
1817>        rule  must  cease.    In  many  cases,  positive  rales  must  be  adber- 
Ritchie&  Walts  ^  to'  tD0Ugn  tne  reason  on  which  they  were  founded  has  long 
v-  ago  ceased.     If  the  hardship  of  the  case  is  sufficient  ground 

oor*1         for  allowing  (he  set-off,  what  becomes  of  the  doctrine  concern- 
ing equitable  discounts,  which  may  be  allowed  in  a  Court  of 
Equity  and  cannot  in  a  Court  of  Law  ?  In  the  case  of  no  exe- 
cutor, suing  for  a  debt  due  to  him  in  his  own  right,  a  debt  l# 
the  defendant  from  the  testator  may  be  set  off  in  equity,  (if  the 
assets  appear  unquestionably  sufficient,)  but  not  at  law. 
(a)  l  Wash.  77.       The  eases  of  Scott  v.  Trents,  (a)  Armistead  v.  Butter,  (b)  and 
176 l  B  *  *'  Tucker  v*  0xleV  &  Hancock,  (c)  prove  the  Rule.     Our  own  dt> 
(c)  5  Crouch.  34.  cisions  upon  our  Statute  of  set-off,  (which  is  not  the  sane  with 
the  English  Statute,)  are  of  higher  authority  upon  this  point, 
than  the  Engfish  cases.     Those  of  Bottomley  v.  Brook,  and 
(J)  l  Term  Rep.  Budge  v.  Birch,  (if)  if  not  overruled  in  England,  (as  the  coun- 
sel, arguendo,  in  7  East.  1 53,  Seholey  v.  Mearns,  asserted  withoot 
being  contradicted,)  are  certainly  contrary  tothe  authorities  in 
this  country.     In  Winchester  v.  Hockley,  2  Cranch.  342,  the 
case  did  not  turn  upon  the  law  of  set-off  at  all ;  (1)  but  the 
payments  were  allowed  as  made  to  Richard  S.  Hockley,  &  C*, 
for  Richard  S.  Hockley,  they  having  the  collection  of  the  debt, 
with  the  consent  of  Winchester. 

If  a  surviving  partner  sues  for  a  debt  due  to  the  partnership, 
a  claim  of  the  debtor,  against  him  individually,  may  be  set  oC 
because  he  sues  in  his  own  name.  Upon  the  form  of  the  actio*, 
this  is  admissible,  though  injustice  may  be  done  by  it ;  the 
only  remedy  to  prevent  such  injustice  being  in  eqnity. 

The  set-off  in  this  case  is  inadmissible  for  another  reason. 
It  is  a  Rule,  that  no  set-off  on  the  ground  of  a  claim  upon  the 
original  proprietor  of  the  note,  accruing  after  notice  of  the  as- 
signment, ought  to  be  allowed  against  the  assignee.  Now  the 
Notes  were  assigned  to  Moore,  and  protested  ;  which  protest 
gave  Ritchie  and  Wales  notice  of  the  assignment  to  him ;  and 
this  may  have  been  before  the  Bills  of  Exchange  became  their 

(0  Note.  In  that  ease,  Richard  S.  Hackley  transferred  a  debt  doe  hhn  froa 
Winchester  to  R.  S.  Hackley  4r  Company,  who  brought  suit  thereon  in  ffackleyU 
name  ;  aud  though  the  legal  right  in  the  debt  was  in  R.  S.  Hackley*  and  the 
equitable  right  only  in  R.  S.  Hackley,  tfCo.  the  defendant  was  allowed  to  discount, 
itf aiast  the  demand,  payments  mack  to  the  beneficiary  ptaintiffl,  R.  S.  Hock- 
ley,* Co. 
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property ;  for,  when  the  Bills  were  protested,  they  were  the  February, 
property  of  Cor  and  Looker;  and  there  is  do  evidence  of  their        ,817, 
being  transferred  to  Ritchie  and  Woks  before  the  protest  of  the  aitdiie&  walei 
Notes.    I  contend,  too,  that,  after  the  bills  were  protested,  they  *• 

lost  their  negotiable  character,  and  could  not  be  assigned.  ' 

Coil  in  reply.     The  set-off  is  allowable  under  the  express 
words  of  our  Acts  of  Assembly,  (a)  which  enable  the  Courts  (a)  1  R.  C.  ch. 
of  Law  to  do  what  Courts  of  Equity  had  done  before  ;  that  is,^  #  c* ch.%' 
to  allow  every  equitable  discount  in  all  cases  ;  in  the  same  man-J»- iI7 
ner,  as  in  England,  on  the  ground  of  the  general  equitable  ju- 
risdiction of  the  Court  over  the  suitors  in  it,  judgments,  obtain- 
ed reciprocally  in  the  same  Court,  will  be  set  against  each  oth- 
er, without  regard  to  mutuality  of  debts,  (b)  But  our  case  would  (*)  Miuktil  r. 
even  be  brought  within  the  English  Statutes  of  setoff.     In  #^23.    *"" 
Cook's  Bankrupt  Law,  p.  577 ,  there  is  a  case  in  all  respects  like 
this  ;  and  the  decision  in  Hankey  and  others  v.  Smith  and  oth- 
ers, 3  Term  Rep.  507,  is  strongly  in  our  favour. 

Another  reason  for  allowing  the  set-off  is,  there  was  an  ac- 
tual assignment  from  Ritchie  to  the  company  of  Ritchie  and 
Wales.  The  company  then,  being  the  owners  of  the  Bills, 
had  a  right  to  apply  them  as  a  set-off.  Chalmers  and  Co.  were 
creditors  of  Ritchie  and  Wales  ;  but  Ritchie  was  a  creditor  of 
Chalmers  and  Co.  Ritchie  and  Wales  consented  to  set  off  one 
debt  against  the  other.  Is  not  this  just  ?  And  ought  it  not  to 
be  allowed,  as  no  body  can  be  injured  by  it  ? 

Again  ;  where  a  Bill  of  Exchange  is  endorsed  in  blank,  it  is 
payable  to  bearer,  and  any  holder  of  it  may  maintain  an  action, 
as  assignee  of  any  person,  whose  name  is  endorsed,  (c)   Ritchie  u)  Peacock  *. 
and  Wales  had  therefore  a  right  to  take  up  the  Bills,  and  avail  **£*«•  DouS^ 
themselves  of  the  endorsement  by  Ritchie  ;  striking  out  all  the 
other  endorsements,  (d)  (rf)  Smith  and 

The  notes  in  question,  too,  were  actually  given  in  payment  $J'£?/jv^'p* 
for  these  Bills.     This  may  be  fairly  presumed  from  all  the  cir- ft?  ££>;  Chit- 
cu instances  of  the  case ;  for  merchants  always  stipulate,  in  ar-  jj^aei!         ' 
tides  of  partnership,   that   neither  of  them  will  do  business 
separately.     The  Bills,  therefore,  though  drawn  payable  to 
Ritchie,  were  probably  intended  for  the  benefit  of  the  company 
of  Ritchie  and  Wales. 

vol.  t.  50  I 


V. 

Moore,  &c 


66. 
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February,  All  negotiable  notes  discounted  at  the  Bank  of  Virginia,  were 
^J^*  by  its  charter  (a)  put  on  the  same  footing  as  Bills  of  Exchange ; 
Ritchie &  Wales DUt  not  onti*  actually  discounted.  (1)  Now  the  notes  io  this 
case  were  not  actually  discounted,  but  resembled  that  in  Lee  t* 
Love,  1  Call  497.  (2)  The  first  Bank  laws  were  intended,  la 
(a)  2  R.  C.  r.  this  respect,  for  the  benefit  of  the  Bank  only :  otherwise,  all 
notes  would  have  been  liable  to  be  turned  into  Bills  of  Ex- 
change. 

That  Ritchie  and  Wales  obtained  possession  of  the  Bills  after 
the  protest  makes  no  difference;  for  the  rule  is  not  that,  after 
protest,  the  Bill  is  not  assignable  ;  but  that,  in  such  case, 
the  assignee  takes  it  subject  to  any  equity,  which  existed  be- 
tween the  drawer  and  the  payee. 

Leigh.  Mr.  Wickham  says,  that  a  note's  being  made  nego- 
tiable at  the  Bank  is  a  declaration  to  all  the  world,  that  it  is  not 
subject  to  set-off :  but  this  is  not  the  case,  unless  the  words 
"  without  set-off"  were  added.  Where  these  are  not  added, 
the  credit  of  the  merchant  is  never  affected  by  the  note's  be- 
ing protested,  if  there  was  a  good  set-off  against  it. 

Wickham.  A  fair  interpretation  of  our  Act  of  Assembly  is 
that  the  discount  must  be  not  only  legal,  but  just ;  that  the 
party  claiming  it  must  have  equity,  as  well  as  law,  on  his  side. 
So  that  the  Act  narrows  the  ground  of  the  English  Statute. 
My  client,  Moore,  took  the  Notes  with  a  reliance  that  they 
might  be  discounted  at  Bank,  and  were  not  subject  to  set-off 
It  would  therefore  be  rank  injustice  to  him,  if  the  set-off  were 
allowed,  and  he  should  lose  the  money.  The  case  cited  from 
Cooke's  Bankrupt  Law  does  not  apply  at  all ;  being  founded  on 
the  principle,  that  the  Bankrupt's  affairs  are  to  be  finally  ad- 
justed. Even  debts  payable  injuturo  from  a  Bankrupt  are  to 
be  set  against  debts  already  due  ;  but  the  law  is  otherwise  in 
the  case  of  a  man  not  a  Bankrupt. 

(1)  Note.  By  the  Charter  of  the  Farmer's  Bank  if  Virginia,  ••  all  notes  or 
44  billi  negotiable  at  \he  said  Bank,  or  any  of  its  Offices  of  Discount  and  Deposit, 
••  are  placed  on  the  tame  footing  as  foreign  bills  of  exchange,  except  so  far  as  re- 
••  lates  to  damages." 

(2)  Note.  In  Lee  v.  Love,  the  assignment  on  the  Note  was  special;  and  not  a 
blank  efuferstnienf,  as  in  this  ease. 
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CalL    The  case  I  cited  from  3  Term  Rep.  507,  has  nothing  February, 
to  do  with  the  Bankrupt  law.  v^^i^ 

There  it  no  more  hardship  in  allowing  the  set-off  against  ^b^wa]* 
the  assignee  in  this  ease,  than  in  that  of  Norton  v.  Host,  2         ▼• 
Wash.  2^3-255.  *"**■ 

February  4th,  1817,  Judge  Roane  pronounced  the  following 
opinion  of  the  Court* 

These  are  two  actions,  brought  by  the  Appellee,  as  assignee 
of  Chalmers  and  Co.,  of  two  promissory  Notes,  against  the  Ap- 
pellants. The  Notes  having  been  protested,  actions  were 
brought  thereupon,  and  were,  by  consent,  tried  together,  on  the 
respective  pleas  of  "  ml  debent"  Verdicts  and  judgments  were 
rendered  for  the  Appellee  in  both  cases. 

At  the  trial,  the  Appellants  offered  to  set  off,  against  the 
two  Notes  aforesaid,  the  contents  of  two  Bills  of  Exchange 
drawn  by  Chalmers  and  Co.  in  favour  of  Ritchie,  individually, 
which  were  returned  protested  for  non-payment ;  on  each  of 
which  bills  there  were  two  subsequent  endorsements,  wbich 
bad  been  obliterated  by  Ritchie  and  Wales.  The  partnership 
of  Ritchie  and  Wales  had  been  dissolved  before  the  trial,  but 
since  the  institution  of  the  suit ;  and  the  counsel  was  employ- 
ed to  defend  the  company,  and  not  either  party  individually. 
The  Court,  on  the  motion  of  the  plaintiff,  excluded  the  said 
set-off  from  going  to  the  Jury  ;  on  which  there  was  an  excep- 
tion, and  an  appeal. 

The  partnership,  though  dissolved  before  the  trial,  yet  had 
existence  for  the  purpose  of  defending  the  suit :  and  the  Bills 
in  question,  being  exhibited  by  the  Appellants  at  the  trial,  are 
to  be  considered  as  their  property,  and  not  the  property  of 
Ritchie  only.  They  were  well  entitled,  therefore,  not  only  to 
strike  out  the  names  of  the  subsequent  endorsers,  but  to  write 
over  the  name  of  Ritchie  an  assignment  to  themselves  ;  or  the 
Bills  will,  without  such  assignment,  be  considered  as  their  pro- 
perty, by  their  holding  them  and  having  it  in  their  power 
to  make  it 

As  against  Chalmers  and  Co.,  therefore,  they  would  have  had 
a  right  to  discount  them  at  the  trial,  (whensoever  they  may  have 
been  acquired ;)  such  being  the  settled  law  of  this  country. 
But  this  action  is  brought  by  their  assignee;  and  the  law  is> 
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February,  in  case  of  assignments,  that  the  assignee  shall  allow  aJljast 
.^fliL,  discounts,  not  only  against  himself,  but  also  against  the  as- 
Ritcbie^Wa]e8signor  before  notice  of  the  assignment  was  given  to  tbe  de- 

Moo^&c    fel,dant' 

'  Although  these  Bills  are  to  be  taken  as  being  the  property 


of  the  Appellants,  as  at  tbe  time  of  the  trial,  (for  the  i 
already  assigned,)  they  are  not  to  be  so  considered  in  relation 
to  the  time  of  tbe  defendants'  receiving  notice  of  the  assign- 
ment, which  in  this  case  was,  (at  least,)  that  of  the  institution 
of  the  suit;  at  which  time,  it  does  not  appear  that  these  Bills 
were  the  property  of  the  Appellants,  or  even  of  Ritchie  bun- 
self,  but  may  have  been  the  property  of  one  of  the  subsequent 
endorsees. 

This  view  of  the  case  is  decisive  of  the  question,  unless,  is 
this  action  against  a  company  we  are  authorised  to  allow  a  set* 
off  of  a  debt  due  to  an  individual  partner.  Tbe  law  is  tao 
strongly  settled  in  the  negative,  and  has  been  too  often  recog- 
nized by  this  Court,  to  authorize  us  to  do  it,  admitting  that,  as 
an  original  question,  it  ought  to  have  been  otherwise  settled, 
which  the  Court  is  by  no  means  prepared  to  admit.  On  these 
grounds  tbe  judgment  of  tbe  Superior  Court  is  to  be  affirmed. 


D«ci?ed/Qffb         Graham  against  Call,  Executor  of  Means. 

7th,  1817.  °  i 

meat l»  Sett  THE  controversy  in  this  case  turned  upon  the  qiiestioa, 
land,  be  made  whether  a  contract  for  sale  of  part  of  a  lot  in  tbe  city  of  Rich- 
«5^oo,t0tbat  mond,  by  Graham  to  Means  was  so  complete,  and  binding  oa 
the  price  there  (De  parties,  that  a  Court  of  Equity  should  enforce  it  on  a  Bui 

of    iball   after-  .„  „ 

wards  be  ascer  for  specific  performance. 

£rte;!indM  Th«  BU!  was  fi,ed  bJ  Dankl  CaU  «*««"*<*  and  devisee  ia 
of  the  partiei  trust  of  Robert  Means,  deceased,  against  John  Graham,  stating 
^rg^tb^tnat.on  the  12th  of  October,  1803,  tbe  defendant,  for  the  sua 
priCm  7h  too0*  200*'  current  money»  wld  to  the  said  Means  a  specified  part 
uncomplete  and  of  Lot  No.  375,  and  put  him  in  possession ;  that  Means  paid 
carriefhito  e* tDe  purchase  money,  and  commenced  building  a  house  on  the 
ecutioo  tar  a  lot ;  that,  on  the  20th  day  of  March,  1808,  the  said  Grabs* 
o  £4111  y.  ^^^  ^  farther  sale  to  him  of  the  residue  of  the  same  lot;  as  by 
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in  account,  signed  by  the  parties  respectively,  would  appear ;   February, 
bat  the  price  thereof  was  not  extended  in  the  said  account,  and        1817, 
therefore  the  plaintiff  was  compelled  to  ask  a  discovery  in  re-      Graham 
larion  thereto;  that  the  said  Robert  Means  took  possession  also  v- 

of  the  last  mentioned  piece  of  ground,  and,  since  his  death,  the  of  Mean, 
plaintiff  had  paid  the  taxes  on  it ;  but  the  defendant  had  not 
yet  made  conveyances  for  the  said  pieces  of  land.  The 
prayer  of  the  Bill,  was  that  the  same  might  be  sold  agreeably 
to  the  directions  of  the  Will  of  the  Testator ;  that  Graham 
might  be  ordered  to  convey  them  to  the  purchaser  or  pur- 
chasers; and  for  general  relief. 

The  defendant  by  his  answer  admitted  that  be  was  bound 
to  convey,  with  special  warranty,  (averring  that  such  was  the 
agreement,)  the  first  mentioned  part  of  the  lot;  but,  as  to  the 
last,  contended  that  no  contract  was  made,  as  no  price  was 
agreed  on,  nor  any  mode  adopted  to  fix  the  price ;  admitting, 
as  appeared  by  a  certificate,  signed  by  Means  at  the  foot  of  the 
account,  as  well  as  by  his  own  entry  therein,  dated  March 
291  b,  1808,  that  he  had  agreed  to  let  him  have  it;  but  alleging, 
as  appeared  by  the  same  certificate,  that  the  price  was  to  be 
thereafter  agreed  on  ;  which  never  was  done,  in  consequence  of 
the  death  of  Means  in  a  short  time  afterwards.  The  Respon- 
dent had  no  knowledge,  nor  did  he  believe  that  any  possession 
was  ever  taken  by  the  Testator,  or  plaintiff. 

Chancellor  Taylor  was  of  opinion  that,  "  notwithstanding 
"  the  price  of  the  last  piece  or  parcel  of  the  land,  in  the  Bill 
"  mentioned,  was  not  fixed  in  the  life  time  of  the  plaintiff's 
"  Testator,  yet  the  contract  might  be  carried  into  effect  into  a 
"  Court  of  Equity,  since  the  value  thereof  might  be  ascertain- 
"  ed,  if  not  by  the  agreement  of  the  parties,  by  the  verdict  of 
"  a  Jury."  He  therefore  decreed,  "  that  the  plaintiff  do  ex- 
"  pose  to  sale  at  public  auction,  for  ready  money,  the  two 
"  pieces  or  parcels  of  land  in  the  Bill  mentioned,  after  giving 
u  thirty  days  notice  in  one  or  more  of  the  Richmond  newspa- 
"  pers ;  that  the  defendant  do  execute  a  Deed  or  Deeds  to  the 
"  purchaser  or  purchasers  for  the  same  with  general  warranty ; 
"  that  the  plaintiff  hold  the  proceeds  of  the  piece  or  parcel  of 
"  land,  on  which  no  price  was  fixed  as  aforesaid,  in  his  hands, 
"  subject  to  the  future  order  of  the  Court ;  and  that  he  make  a 
"  report  of  his  proceedings  herein." 


898  Supreme  Court  of  Appeals. 

February,       Afterwards,  apoo  a  Report  accordingly  made  and  approved 
1817.       by  ^e  Chancellor,  be  farther  decreed,  that  a  Jury  be 


Graham      nelled  before  the  Hustings  Court  of  the  City  of  Richmond,  to 

„  „   v-  ascertain  what,  on  (he  20th  day  of  March,  1808,  was  the  vain* 

Call,  Executor 
of  Meant,    of  the  said  piece  of  lot,  No.  375,  sold  by  the  defendant  to  the 

plaintiff's  Testator  on  that  day ;  and,  it  appearing  by  the  Re- 
port aforesaid,  that  the  defendant  John  Graham  was  the  par- 
chaser  at  the  sale  of  those  parts  of  the  lot,  the  price  of  which 
was  not  extended  as  before  mentioned,  and  that  the  said  Qrm- 
ham  was  to  pay  3700  dollars  agreeably  to  his  purchase ;  and 
the  Jury  having  by  their  verdict  fixed  the  value  of  the  same, 
as  of  the  29th  of  March,  1808,  at  12*0  dollars,  which,  with 
interest  to  the  day  of  sale,  amounted  to  1646  dollars  and  45 
cents,  leaving  a  balance  due  from  the  defendant  to  the  plain- 
tiff of  2053  dollars,  and  55  cents,  with  interest  from  the  day  of 
sale ;  the  Chancellor  farther  decreed,  that  the  defendant  (who 
had  retained  the  same  in  bis  hands  with  the  consent  of  the 
plaintiff)  pay  to  the  said  plaintiff  the  said  last  mentioned  sob, 
with  legal  interest  thereon  from  the  day  of  sale ;  and  that  each 
party  pay  the  costs  of  this  suit,  agreeably  to  their  respective 
interests  in  the  subject 

To  this  decree  the  defendant  obtained  a  Writ  of  Supersede* 
from  a  Judge  of  this  Court;  assigning  error,  that  the  Court  ef 
Chancery  ought  not  to  have  directed  an  issue  to  ascertain  the 
value  of  the  parts  of  Lot  No.  375,  nor  finally  to  have  decreed 
in  favour  of  the  plaintiff  as  to  the  same ;  but  should  have  dis* 
missed  the  Bill  as  it  related  thereto ;  because  no  | 
was  ever  delivered  thereof  to  the  plaintiff's  Testator,  i 
thing  was  ever  done  in  execution  of  the  agreement ;  and  the 
said  agreement  was  too  vague,  incomplete  and  uncertain,  la 
warrant  a  specific  performance  thereof,  as  the  price  was  not 
fixed  thereby ;  and  the  substitution  of  a  Jury  to  ascertain  it 
was  a  departure  from  the  agreement,  by  which  the  parties  re- 
served to  themselves  the  right  of  agreeing  upon  the  price.  The 
petitioner,  too,  was  advised  that  no  inference  unfavourable  to 
bim  ought  to  be  drawn  from  the  sale,  and  from  his  purchasing 
thereat;  because  it  was,  after  contesting  the  case,  and  a  decree 
deciding  the  question  against  him ;  and  because,  being  himself 
(be  purchaser,  the  parties  could  be  put  in  statu  qua. 
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BouUm,  for  the  Appellant,  argued  to  the  same  effect,  with  February, 
the  petition for  the  Supersedeas;  and  cited  the  following  an*       1817- 
thorities ;  Bromley  v.  Jeff  cries,  2  Fern.  415  ;  Buxten  v.  Lister,      Of^n 
3  Atk.  386  ;  Mosely  v.  Virgin,  3  Veseyjr.  184  ;  and  Milnes  v.  *. 

Oery,  uresey  jr.  407.  ^E££" 

Wickham  contra,  insisted  that  the  note  of  the  agreement  be- 
tween Chraham  and  Means  evidenced  a  complete  agreement, 
for  the  sale  by  the  former,  and  purchase  by  the  Utter,  for  the 
fair  and  reasonable  price  of  the  property  at  the  date  of  the  con- 
tract And  he  likened  the  case  to  a  sale  of  property  upon  a 
fair  valuation,  or  to  the  common  case  of  a  quantum  valebat  for 
goods  sold :  though  the  price  be  not  agreed  on  at  the  time  of 
delivery,  yet  there  is  a  sale,  and  the  price  will  be  fixed  by  a 
Jury.  The  case  cited  last  from  Vesey  jr.  is  not  like  the  pre- 
sent :  that  case  turned  on  the  circumstance,  that  the  parties 
had  provided  a  specified  mode  for  fixing  the  price  by  arbitra- 
ters  ;  and  the  Master  of  the  Rolls  expressly  says,  that  the  case 
had  been  different,  if  the  price  had  been  agreed  to  be  fixed  by 
a  fair  valuation,  without  providing  any  particular  mode  of 
making  it;  and  that  is  substantially  the  present  case.  The 
parties  certainly  meant  to  conclode  a  contract  for  the  sale  of 
the  property,  leaving  the  price  only  at  large ;  and,  if  so,  the 
price  was  not  to  be  fixed  by  the  caprice,  or  pleasure,  or  iniqui- 
ty of  the  vendor,  but  by  bis  justice ;  which  brings  this  case 
within  the  arbitrHan  bom  viri. 

William  Hay,  jr.  in  reply.  The  foundation  of  the  argument 
for  the  Appellee,  is  that  this  is  an  executed,  ami  not  merely 
an  executory  contract  Executed,  in  what  way?  By  de- 
livery of  the  possession?  The  answer  denies  it,  and  beiog  in 
this  respect  responsive  to  the  Bill,  and  uncontradicted  by  evi- 
dence, (for  there  is  none  in  the  cause,)  is  conclusive.  There 
is  nothing  else,  which  could  be  said  to  be  done  in  execution  of 
the  contract  but  the  conveyance,  and  payment  of  the  purchase 
money:  and  it  is  not  pretended  that  these  acts  were  done. 
The  claims  of  the  Appellee  then  rest  upon  the  agreement 
alone ;  and  cannot  be  supported;  as  it  contains  a  condition  that 
the  price  shall  be  fixed  by  the  parties  themselves,  precedent  to 
the  further  execution  of  the  contract;  which  condition  was  not 
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February,  performed,  and,  in  consequence  of  the  death  of  one  of 
cannot  be  performed. 

The  cases  of  Milncs  v.  Qery%  14  Vesey  jr.  407,  (cited  by 

Eiecotor  Mr#  BmiUin*)  and  BlundeU  v-  Bretiargh,  1 7  Vesey  Jr.  243,  are 
of  Mean*,     conclusive  authorities,  not  only  that  price  is  an  essential  part 
of  the  contract,  but  that  if  the  mode,  designated  by  the  parlies 
for  fixing  it,  has  failed  by  accident,  a  Court  of  Equity  cannot 
substitute  any  other.     If  it  did,  h  would  execute  no  agreement 
of  the  parties,  but  would  make  one  for  them.     It  is  said,  how- 
ever, that  in  Milnes  v.  Gery%  there  was  a  specific  mode,  bat 
here  there  is  none ;  that  the  words,  "  hereafter  to  be  agreed 
upon,"  mean  nothing  more  than  that  a  fair  and  just  mode  should 
be  adopted  upon  fair  and  just  principles.     The  admission  that 
there  is  no  mode  painted  out  for  fixing  the  price,  is  an  answer  to 
the  Appellee's  claim ;  for,  price  being  essential,  if  it  be  not  fix- 
ed, and  no  mode  be  designated,  by  which  it  can  be  fixed,  the 
Court  cannot  substitute  one.     But  the  construction,  coa tend- 
ed for,  is  surely  not  the  correct  one :  the  words  clearly  import 
that  the  parties  themselves  are  to  fix  the  price.     If  not; by 
whom,  and  in  what  manner  is  it  to  be  fixed  ?  It  b  inconceiva- 
ble that  the  contract  would  have  been  left  vague  and  uncer- 
tain in  these  respects,  if  any  other  mode,  than  the  one  we  con- 
tend for  had  been  intended.     If  so,  this  very  uncertainty  is  a 
bar  to  the  execution. 

There  is  no  analogy  (as  supposed  by  Mr.  Wickheon,)  be* 
tween  this  case,  and  the  recovery  at  law  upon  a  quantum  svrit- 
bat  for  goods  sold  and  delivered.  In  that  case,  the  contract  if 
executed  by  the  delivery  of  the  goods,  and  there  is  an  absence 
of  all  stipulations  as  to  the  price.  Here  it  is  executed  in  ao 
way ;  and  there  is  a  positive  stipulation  as  to  price ;  vis^  that 
it  shall  be  fixed  by  the  parties. 

It  may  not  be  universally  true,  that  a  Court  of  Equity  will 
not  decree  a  specific  execution  in  a  case,  in  which  damages  at 
law  could  not  be  recovered ;  but,  as  a  general  proposition,  it  is 
certainly  correct.  How  then  would  the  Appellee  stand  in  a 
Court  of  Law  ?  There  is  no  form  of  action,  by  which  he  could 
possibly  recover.  And  the  Appellant  would  be  equally  with- 
out remedy.  In  proceeding  upon  the  express  contract,  the 
same  obstacle  would  prevent  a  recovery  on  the  part  of  either, 
as  it  would  be  necessary  to  aver  and  prove  performance  of  the 
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cooditioo,  precedent,  or  that  performance  was  prevented  by   Fibruary, 
the  other  party ;  neither  of  which  is  pretended.    Indebitatus  v^*^-^/ 
ttiumprit  for  the  price,  on  the  part  of  the  Appellant,  upon  the      Graham 
implication  of  law,  growing  out  of  the  execution  of  the  con-  c«  ^ecotor 
tract,  would  be  oat  of  the  question ;  for  it  was  not  executed.         of  Meant. 

Afrmavy  7ft,  1817,  Judge  Roane  pronounced  the  Court's 
opinion. 

The  Court  is  of  opinion  that,  although  the  Appellant  and 
the  Testator  of  the  Appellee  had,  the  one  agreed  to  sell,  and 
the  other  to  buy,  the  lot  in  controversy,  such  agreement  was 
subject  to  a  condition  (by  the  express  admission  of  the  last 
mentioned  party,  at  the  foot  of  the  account  among  the  proceed* 
ings,)  that  the  price  thereof  was  to  be  thereafter  agreed  upon 
by  and  between  the  said  parties  respectively :  and  the  said 
price  having  never  been  so  agreed  upon  by  them ;  and  it  being 
now  rendered  impossible  by  the  death  of  the  Appellee's  Tes- 
tator ;  the  Court  is  of  opinion  that  the  said  agreement  was  not 
so  complete  and  perfected  an  one,  as  that  it  should  be  carried 
into  execution  by  a  Court  of  Equity,  even  if  the  possession  of 
the  said  lot  had  been  delivered  to  the  said  Testator,  in  pursu- 
ance thereof,  which  is  not  shewn  to  have  been  done.  The 
Decree  is  therefore  to  he  reversed,  with  Costs,  and  the  Bill 
dismissed,  so  far  as  it  claims  a  conveyance  of  the  said  lot,  and 
the  note  taken  from  the  Appellant  for  the  amount  of  the  pur- 
chase money  thereof,  to  to  be  delivered  up  to  him  to  be  can- 
celled; that  the  Appellant  pay  the  Costs  in  the  Court  of 
Chancery  expended,  except  those  arising  from  the  sale  of  the 
lots  in  the  Bill  mentioned;  and  that  the  residue  of  the  said 
Decree  is  to  be  affirmed. 


Stowers,  Administrator  of  Bragg  against  Smith's 

Executrix.  lSft  wwT 

THE  Appellee  moved  the  Superior  Court  of  Richmond    t  It  j,  wffi. 

County,  on  the  19th  of  April,  1815,  for  Judgment  against  the««*  evidence, 

io  Nippon  or  a 

motion     by     a 

High  Sheriff  against  his  Deputy,  to  recover  the  amount  of  a  Judgment,  rendered  by  a  Couoty 

Court,  against  the  former,  at  baring  been  obtained  for  the  default  and  mil  conduct  of  the  latter, 

VOL.  v.  51 
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Fibhuabf,  Appellant  as  Administrator  of  William  Bragg*  wfc*  hnd  1 
*|^^  the   Deputy  of  her   Testator  Charles  Smith*  late  Sheriff  of 

Stowera,  Adm'r.  Richmond  County,  Tor  the  amount  of  a  Judgment  oHtaimd 
of  Bragg      against  the  said  Smithy  in  his  lifetime,  by  one  Benjamin  < 

Smith's  kitrii.ham*  for  the  default  and  misconduct  of  the  said  Bragg. 
as  the  Deputy  Sheriff  of  Smith. 

To  support  the  motion,  (legal  notice  being  confessed,)  ftthe 
plaintiff  gave  iit  evidence  the  record  of  an  action  of  Debt  m 
a  Tobacco  Bond,  dated  the  21st  of  November,  1791  in  be- 
half of  Branham  against  Peter  Rust;  by  which  it  appeared 
that  the  Writ  in  (hat  case,  (which  issued  from  the  Clerk's  of- 
fice of  the  County  Court  of  Richmond,)  requiring  Bail,  ease 
to  the  hands  of  Bragg,  who  returned  as  Bail  one  Clamed 
Shaakleford,  to  whom  the  plaintiff  excepted  in  the  Clerk's 
office  on  the  second  Rule  day  after  the  return  of  the  Writ ;  (see 
1  R.  C.  ch.  67.  §  21,  p.  88.)  on  which  day  he  filed  bis  Decla- 
ration against  Rust,  and  a  common  Order  was  entered  against 
the  defendant  and  Sheriff,  which,  at  the  next  rule  day,  was 
confirmed  :  at  the  ensuing  quarterly  term,  mthout  amy  dccisim 
by  the  Court  concerning  the  sufficiency  of  the  Bail,  this  entry 
was  made,  "  at  a  Court,  «fcc.  came  as  well  the  plaintiff  afore- 
"  said,  by  his  Attorney,  as  the  defendant  by  Foushee  O.  TMs 
<*  his  Attorney,  and,  on  the  motim  of  the  said  defendant,  the 
"  Office  Judgment,  obtained  by  the  plaintiff  against  hkn  and 
((  Sheriff,  is  ordered  to  be  set  aside,  and  thereupon  Chartet 
"  Smith,  Sheriff,  defends,  &c.  and  pleads  payment,"  &c.  Judg- 
ment was  obtained,  by  nan  sum  informatus,  on  the  6th  of  No- 
vember, 1805,  against  Smith,  Execution  issued,  a  fertheensing 
Bond  given  by  him  on  the  1st  of  January,  1806,  and  Judgment 

if  it  be  proved,  by  the  Record,  that  appearance  Bail,  taken  by  the  Deputy  Sheriff,  was  excepted 
to  in  the  Clerk'*  office,  and,  at  the  ensuing  quarterly  Court,  (mthout  any  decision  by  the  Court 
as  to  the  sufficiency  of  the  Bail,)  au  Office  Judgment  against  the  defendaut  and  Sheriff  was  tet 
aside,  payment  being  pleaded  in  the  name  of  the  High  Sheriff,  after  which  a  final  Judgment  was 
rendered  by  non  sum  informatus  ;  and  by  the.  parol  testimony  ef  the  Counsel  that  he  set  aside  Use 
Office  Judgment  oi  the  instance  of  the  Deputy  Sheriff  and  had  no  communication  with  the  Higk 
Sheriff  during  the  pendency  of  the  suit. 

2.  A  High  Sheriff,  against  whom  a  Judgment  is  rendered  for  the  default  or  misconduct  of  bit 
Deputy,  is  entitled  to  recover  of  such  Deputy,  not  only  the  amount  of  the  original  Jndpnent, 
hot  all  additions  thereto  arising  from  Coroner's  Commissions  included  in  a  forthcoming  Bond, 
Costs  of  a  Judgment  on  that  Bond,  and  Costs  and  Damages  on  Appeals,  or  Writs  of  Sinyenadaii, 
until  its  final  affirmance  by  the  Court  of  Appeals. 

3.  But  a  Judgment  in  his  favour  against  the  Deputy,  if  rendered  for  more  damages  than  bsrrt 
been  recovered  against  himself  ought  to  be  reversed  with  Costs. 
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tendered  thereupon ;  a  Writ  of  Supersedeas  was  obtained  from  Fvbruary, 
the  Superior  Court  of  Richmond  County,  where,  on  the  16th  *^!^Il. 
of  April,  181 1,  a  Judgment  was  rendered,  affirming  the  origin- 9i0fren%  Adm'r. 
ml  Judgment,  (1)  and  reversing  that  on  the  forthcoming  Bond,     <*  Br»a 
because  it  had  been  rendered  for  the  Debt  with  Interest  at  the  Smith's  kxtris. 
rate  of  six  per  cent.,  instead  of  five  per  cent. ;  (a)  but  entering 
a  Judgment  corresponding  with  that  opinion :   an  Appeal  was  v. /&ans,lCatf, 
taken  to  the  Court  of  Appeals,  where  (the  Appellant  notap-m 
■earing,)  the  Court  affirmed  the  Judgment,  on  the  20th  of 
October  1813,  which  Judgment  of  affirmance  was  received 
and  recorded  by  the  Clerk  of  the   Superior  Court  of  Law 
January  29th  1814. 

The  plaintiff,  also,  in  support  of  her  motion,  proved  that 
Charles  Smith  was  the  plaintiff's  Testator,  and  William  Bragg 
the  defendant's  Intestate ;  and,  *•  by  the  Counsel  of  Peter  Bust 
"  In  the  said  Record  mentioned,  that  be  had  set  aside  the  Of* 
"  fice  Judgment  against  the  said  Rust  and  Smith  at  the  in- 
"  stance  of  the  aforesaid  W.  Bragg*  as  well  as  he  remembered, 
"  and  that,  during  the  pendency  of  the  suit  between  Branham 
"  and  Rust,  he  never  had  any  communication  with  the  said 
"  Smith." 

This  was  all  the  evidence  in  the  cause,  which  was  spread 
on  the  record  on  the  defendant's  motion.  The  Superior  Court 
of  Richmond  County  gave  Judgment,  in  favour  of  the  plain- 
tiff,  "  for  1 7,240  lbs.  of  new  inspected  Crop  Tobacco,  and 
«*  Casks,  with  21.  6a.  lid  Cash,  with  Interest  thereon  at  5 
"  per  centum  per  annum,  from  the  1st  day  of  January  1806  to 
u  the  16th  pay  of  April  1811,  and  from  the  20th  day  of  Janu- 
"  ary,  1814,  'till  paid,  and  $4  56  cents,  and  $4  96  cents, 
"  Costs,  and  4,804  lbs.  of  tike  Tobacco  and  Casks,  and  \l.  9s.  0, 
u  damages,  and  $20  22  cents,  Costs  ;  being  the  amount  of  the 
"  said  Judgment,  and  also  her  Costs  by  her  about  her  motion  , 

"  in  this  behalf  expended ;  to  be  levied,  &c" ;  including,  not 
only  the  amount  of  the  original  recovery  agaiust  Smith  the 
Sheriff,  but  all  the  subsequent  additions  of  Coroner's  Commis- 
sions, Damages  and  Costs. 

(1)  Note.  The  Supm*dta$  which  issued  from  the  Superior  Court  to  the 
County  Court  mentioned  only  the  Judgment  on  the  forthcoming  Bond  ;  yet  the 
Jleeord  from  the  Superior  Court  stated  that  the  transcript  of  the  Record  of  both 
Judgments  was  there  seen  and  inspected.  %•  See  Ward  r.  Johnston,  1  Munf. 
49.  pi.  6. 
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February       To  this  Judgment  the  defendant  obtained  a   Supersedes 
,^J^^  from  a  Ju^gc  of  this  Court. 

Stowert,  Adm*r. 
of  Bragg  Parker  far  the  Appellant,    The  evidence  in  this  ease  did  not 

Smith'!  Ex'tHi.  prove  any  default  or  misconduct  on  the  part  of  the  Depnty 
Sheriff  Bragg  ;  without  proving  which,  no  Judgment  should 
have  been  rendered  against  his  Administrator.  Under  the 
Act  of  Assembly,  the  Sheriff  is  made  responsible,  only  in  case 

(")  *  **  <?  *>  the  Bail  shall  be  "  adjudged  insufficient  by  Ike  Court."  (a)  A 
mere  exception  to  the  Bail  is  not  enough.  If  the  objection  is 
made  in  Court,  it  is  forthwith  to  be  determined  there;  if  is* 
the  Clerk's  Office,  the  District  Court  Law  directed  the  deefr- 

(6)/»tf.cfc.66.sion  to  be  by  the  Court  at  the  next  term;(b)  and  the  26th 

!  x  wZ*  «•  section  of  the  County  Court  Law  (c)  gives  the  same  power 
to  the  County  Courts  at  the  quarterly  terms.  These  clauses 
prove  incontestabiy  that,  before  the  liability  of  the  Sheriff 
commences,  the  Court  tmtstaajudge  the  BaU  insufficient. 

It  should  be  recollected  that,  but  for  these  Acts,  the  She- 
riff would  not  have  been  liable  at  all  in  the  manner  thereby 
prescribed,  but  the  plaintiff  would  have  been  driven  to  bis  ac- 
tion on  the  case.    They  give  a  new  and  summary  remedy, 
(rf)  Stuart  r.  and  therefore  must  be  taken  strictly,  (d)    This  Record  only 

SZTJjf^i2  H'  P"**  that  the  Bail  was  excepted  to.  Did  that  make  the  She- 
riff liable  ?  Does  that  establish  the  default  or  misconduct  of 
Bragg?  If  w afferent  remedy  had  been  pursued,  the  plaintiff 
must  have  alleged  in  his  Declaration,  and  proved  the  iasaffi- 
•iency  of  the  BaH.  But  here  the  insufficiency  is  inferred 
merely  from  an  exception  taken,  and  a  remedy  is  pursued,  to 
wfiicb  the  Sheriff  is  liable,  only  where  the  Court  has  md 
judged  it.  The  default  and  misconduct  of  Bragg  b  attempt- 
ed to  be  shewn  by  no  other  evidence ;  and  surely  this  does  not 
support  it.  But,  unless  the  default  or  misconduct  of  the  De- 
(e)  I  R.  c.  eh.  puty  be  shewn,  the  High  Sheriff  has  no  remedy  by  motion,  (e) 

161.  p.  3U.  The  Deputy  Sheriff  is  not  bound  by  an  erroneous  Jodgment 

(/)  Drmr.  ag*in»t  tnc  High  Sheriff;  (J)  even  though  it  should  appear  to 

Jnd«ar*n,l  Call  have  been  rendered  on  account  of  some  alleged  default  on  the 
part  of  the  Deputy.  It  may  be  said,  that,  because  the  Judg- 
ment was  affirmed  by  the  Court  of  Appeals,  1  am  precluded 
from  questioning  it.  But,  without  questioning  the  principle 
that,  where  a  Court  of  competent  jurisdiction  has  decided,  its 
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Judgment  mutt  stand  until  reverted  by  an  Appellate  Court,  Fbbevaey, 
or  the  propriety  of  the  decision  of  this  Coort  in  Hoee  v.  Tebbs  V^^I^ 
and  wife,  1  Munf.  501,  I  may  contend  that  Bruges  repre-  gtowwi,  Adm'r. 
seotative  it  not  bound  by  the  Judgment  against  the  High      <*  Br*cs 
Sheriff  in  tbit  cate ;  because  the  point,  as  to  the  misconduct  fcnHh'i  Bi'trfe. 
of  the  Deputy  Sheriff,  was  never  presented  by  the  Record. 
The  High  Sheriff  merely  pleaded  "  payment,"  without  insist- 
ing on  the  sufficiency  of  the  Bail.      The  question  concerning 
that  sufficiency  has  never  been  determined  by  any  Coort 
The  Judgment  against  the  High  Sheriff  was  obtained  by  his 
own  fault,  in  unnecessarily  making  himself  a  defendant  and 
pleading  payment. 

The  testimony  of  Foushee  O.  Tebbs,  the  Counsel,  who  set 
aside  the  Office  Judgment,  does  not  prove  any  default  or  mis- 
conduct on  the  part  of  Bragg.  If  that  Witness  is  to  be  un- 
derstood as  saying  that  he  was  Counsel  for  Bragg,  he  is  con- 
tradicted by  the  Record,  which  states  tbat  he  was  Counsel  for 
Peter  Rust;  and,  if  he -was  Bragg' 8  Counsel,  his  testimony  is 
not  admissible  against  him,  according  to  the  decision  of  the 
Special  Coort  of  Appeals  in  Parker  v.  Carter,  and  others,  4 
Munf.  273.  If  he  was  not  Bragg1  s  Counsel,  but  only  spoken  to  by 
him  in  behalf  of  Rust  or  Smithy  this  act  of  Bragg  could  not 
have  operated  an  injury  to  Smith,  whose  duty  it  was  to  at- 
tend to  the  suit.  Bragg  could  not  have  ioferred  that  the  Of- 
fice Judgment  was  on  account  of  any  default  of  his  ;  for  he 
was  not  a  defendant  to  the  suit :  and  if  he  made  an  improper 
defence,  his  doing  so  did  not  constitute  a  default  or  miscon- 
duct in  his  office  of  Deputy  Sheriff;  for  which  alone  he  could 
be  made  responsible  on  a  motion  by  the  High  Sheriff.  Bntlhe 
Record  proves  that  not  Bragg,  but  the  defendant  set  aside  the 
Office  Judgment ;  and,  as  the  defendant  appeared,  the  proceed-  ^  Jfpx 
logs  against  the  Sheriff  ought  to  have  been  set  aside,  (a)  Tuck.  BLp. 

2.  The  estate  of  the  Deputy  Sheriff  ought  not  to  be  bur- 
thened  with  the  Costs  and  Damages,  incurred  by  tbe  Superse- 
deas and  Appeal  taken  by  the  High  Sheriff.  Tbe  Deputy 
cannot,  where  there  is  error,  compel  the  High  Sheriff  to  ap- 
peal for  his  benefit:  he  ought  not  therefore  to  be  liable  for  tbe 
consequences  of  an  Appeal  taken  to  his  injury.  At  all  events, 
the  Appeal  ought  to  appear  to  have  been  taken  with  good 
faith,  for  his  benefit,  and  duly  prosecuted  by  the  High  Sheriff. 
But  this  case  presents  peculiar  circumstances.     The  point 


ft>3 
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Furuart,  which  was  the  gist  of  the  Deputy's  cjefence,  and  upon 

1817*        Rlooe  he  could  have  appealed,  was  waived  fay  Smith's  plea. 

Stowert,  Adm'r.  He  broughl  UP  the  Appeal  on  the  forthcoming  Bond,  asd  net 

of  Bragg      on  the  Original  Judgment.    The  Judgment  appealed  Iron  did 

Smith's  Exnrix. not  involve  any  point  interesting  to  the  Deputy  Sheriff;   and 

even  the  Appeal  on  that  Judgment  was  abandoned  by  the 

High  Sheriff. 

Upshur  contra.  The  original  Judgment,  as  well  as  that  en 
the  forthcoming  Bond,  was  examined  by  the  Superior  Const 
of  Law,  which  expressly  affirmed  the  original  Judgment ;  aa4 
therefore  this  Court,  in  affirming  the  Judgment  of  the  Snpcti 
or  Court,  must  have  determined  that  that  Court  had,  proper- 
ly, both  Judgments  before  it,  and  had  correctly  determined  as 
to  both.  The  case  of  Smith  v.  Branham  could  have  bees  de- 
cided here  upon  no  other  ground,  than  this,  that  Bragg  had 
taken  insufficient  Bail.  The  Judgment  it  is  true  was  against 
Smith;  because  the  High  Sheriff  is  alone  responsible  to  the 
(«)  Wkiu  r  P*rty  injured ;  (a)  but  his  remedy  over  is  against  the  Deputy. 

xtSTl^^d    The  p,ea  of  P*ynient  wal  TOVcr  P11* io  by  Smi*  «*  "H  i  bat 
v.  iiarkt  and   by  Bragg.    It  was  his  own   act,  and,  in  itself,  a  default  Is 
%£***"'  /6W*our  injury.    The  custom  of  the  country  is,  that  the  Deputy, 
being  ultimately  responsible,  always  attends  to  such  ante: 
the  High  Sheriff,  relying  on  his  remedy  against  him,  does  not  in- 
terfere.  That  such  was  the  fact  in  this  case,  is  proved  by  the  evi- 
dence ofFoushee  Q.  Tebbs,  which  does  not  contradict  the  record, 
but  merely  explains  it ;  and  parol  testimony  is  admissible  ia  a 
(*)  SkeWm  and****  of  tnis  8°rt#  (*)  Br*££  *•  therefore  responsible  for  any 
others  v  Ward,  |osb  occasioned  by  the  mispleading.     It  was  in  his  power  to 
1  CaU,  538.         h||ve  |ud  a  dee|g|00  tf  (ne  Coart  upoo  {ht  tuffic|eoejr   ^  the 

Bail;  but  as  he  did  not,  and  pleaded  payment  without  seek 
decision,  it  was  an  admission,  on  bis  part,  that  the  Bail  was 
insufficient ;  after  which,  be  is  estopped  from  denying  it 

Parker  in  reply.  In  Shelton  v.  Ward,  the  point  decided 
was,  that  parol  evidence  is  admissible  to  supply  a  defect  in  the 
record,  but  not  to  contradict  it :  to  state  additional  facts,  bat 
not  opposite.  Bragg  was  not  obliged  to  defend  the  suit  at  all : 
neither  is  there  any  thing  in  the  law  to  shew  that  be  had  a 
right  to  defend  it. 
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The  High  Short*  could  not  be  made  a  defendant,  bjf  the  Fmruaet, 
jpfanrfgf,  until  the  Court  had  adjudged  the  Bail  insufficient,        ^v^/ 

fltowari,  Adm*r. 

Februmy  lth>  1817,  Judge  Roane  pronounced  the  Court's     <*  *■« 

Opinion.  Smith's  Ex'tri*. 

The  Court  it  of  opinion,  that  the  Judgment  of  the  Superior 
Court  of  Law  is  erroneous  in  this,  that,  as  to  the  Damages, 
pending  the  Appeal  in  the  proceedings  mentioned,  the  Judg- 
ment is  entered  for  a  sum  in  gross;  instead  of  pursuing  the 
Judgment  entered  against  the  Testator  of  the  Appellee,  so  ae 
to  give  her  the  full  amount  of  the  Judgment  recovered  against 
her  Testator,  and  no  more ;  and,  although  this  Court  would 
not  have  reversed  said  Judgment  for  this  defect  in  form,  if,  in 
point  of  fact,  the  Damages,  as  calculated,  and  for  which 
Judgment  was  rendered,  had  amounted  to  no  more,  than  would 
have  been  recovered  had  the  Judgment  been  pursued  as  afore- 
said ;  yet,  there  being  an  error  in  the  amount  of  Damages,  for 
which  the  said  Judgment  is  rendered  against  the  Appellant, 
the  said  Judgment  is  reversed  with  Costs :  and  this  Court  pro- 
ceeding, Ac.  it  is  considered  by  the  Court  that  the  Appellee  re- 
cover against  the  Appellant  34,402  lbs.  of  new  inspected  Crop 
Tobaoco,  and  Casks,  and  AL  13*.  lOdL  Cash,  and  her  Costs, 
as  well  in  the  Superior  Court  as  in  the  Court  of  Appeals,  ex- 
tended :  but  this  Judgment  may  be  discharged  by  the  pay- 
ment of  17,246  lbs.  of  like  inspected  Tobacco,  and  Casks, 
with  Interest  thereon  at  five  per  centum  per  annum  from  the 
1st  day  of  January  1806,  'till  the  16th  day  of  April  1811,  and 
from  the  20th  day  of  January  1814,  'till  paid,  with  2/.  6*.  llrf 
Cash,  and  Damages  at  the  rate  of  ten  per  centum  per  armwmy  on 
the  principal  sum  and  Costs  in  the  Superior  Court  of  Law 
aforesaid,  from  the  16th  of  April  1811,  until  the  20tb  day  of 
January,  1814,  for  retarding  the  execution  of  said  Judgment, 
pending  the  Appeal  aforesaid. 


Lee  and  Pitzhugh  against  Chilton.  *£^ ««- 

A  writ  of  sari  facias  was  issued  from  the  Clerk's  office  of    i.  o»  a  Writ 

Spottsyrvania  County,  directed  to  the  Sheriff  thereof,  on  tbe^^j^*^ 

return    by   the 
Sheriff  thit  tht  defendant  ii  no  inhabitant  of  his  Bailiwick,  and  it  not  found  within  the  tame,  is 
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Pbbe9aetv  17th  of  Februaiy  1813,   in  behalf  of  John  Chilton 
SmJ^J^0   M'Carty  Fitshugh  and  Henry  Lee,  jr.  as  special  Bail  for  Henry 
htt  a  Fitshogh  ***»  senW.     The  Sheriff's  return  was,   "  The   within-named 
ChiHon       "  MH^arty  Fitxhugk  and  Henry  Lee,  jr.  are  not  inhabitants   of 
"  my  bailiwick,  and  are  not  found  within  the  same."  An  atoms 
"  writ  of  scire  facias  was  issued,  and  directed  in  like  manner, 
"  on  the  1 7th  of  April ;  on  which  writ  the  Sheriff's  return 
was,  "  no  inhabitants  of  my  bailiwick,  and  not  found.**     At 
Rules  in  the  Clerk's  office  in  June,  a  common  order  was  en- 
tered against  the  defendants,  which  in  July  was  confirmed. 
At  August  Term,   the  defendants,    appearing  by    Counsel, 
pleaded  "  payment,  and  no  such  Record ;"  and  thereupon  the 
Office  Judgment  was  set  aside.     At  November  Term,  **  it  ap- 
44  pearing  to  the  Court  that  the  Counsel  for  the  defendants  had 
44  improvidcntiy  pleaded  in  this  cause,"  leave  was  given  him  to 
44  withdraw  the  said  pleas,  which  he  accordingly  did ;    where* 
Upon,  4(  the  plaintiff  moved  the  Court  to  permit  the  Sheriff  to 
"  amend  his  return  of  the  Scire  facias's  by  stating  that  the  defend- 
"  ant  had  nothing  in  his  bailiwick,  by  which  they  could  be  sum- 
"  moned;  which  the  Court  accordingly  ordered ;    whereupon 
#  the  Sherin%amended  his  said  returns ;  and  it  appearing  f*  the 
«  Court  that  the  defendants,  at  the  time  of  issuing  the  first  Seen 
"facias,  were,  and  ever  since  had  remained,  out  of  the  Common* 
44  wealth  of  Virginia"  Judgment   was    immediately   entered 
against  them. 

To  this  Judgment  a  Writ  of  Supersedeas  was  awarded  by  a 
Judge  of  the  General  Court ;  the  error  alleged  in  the  Petition 
being  that  the  Court  had  entered  Judgment  against  the  rprrigf 
Bail  on  the  return  of  two  Scire  facials  nihil,  contrary  to  the 
Acts  of  Assembly  directing  the  mode  of  serving  Writs  of 
Scire  facias,  1  R.  C.  ch.  231.  p.  370 ;  and  ch.  67.  J  30.  p.  80. 
The  Judgment  being  affirmed  by  the  Superior  Court  of  Law, 
the  defendants  obtained  a  Writ  of  Supersedeas  from  a  Judge  of 
this  Court. 

sot  a  sufficient  return  of  frifttl :  but  it  should  be  stated,  also,  that  he  hat  nothing  m  the  baa- 
wick,  by  which  he  could  be  summoned. 

2.  K  two  Writ*  of  San  faciu  be  sueeetstrely  issued  ;  the  retain*  on  which  are  both  detec- 
tive;  and  the  defendant,  after  pleading  specially,  obtain  leave  to  withdraw  hit  plea,  at  harm* 
been  improridently  pleaded ;  the  Court  ought  not  thereupon  to  permit  the  Sheriff  to  amend  both 
hit  return*,  hut  only  that  on  the  first  Writ;  quashing  the  second  Writ,  tod  raaanding  the  caste 
to  the  Roles  lor  farther  proceedings. 
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Wuthamf&r  the  plaintiffs  in  error.     It  may  be  questioned ;  Fbbiuaiy, 

but  I  conceive  this  case  k  within  the  provisions  of  the  Act  yJO^^, 

concerning  the  service  of  Writs  ot  Scire  facias,  1  R.  C.  ch.  im  &  piubugt 

07.  f  30.  p.  89 ;  and  that  the  Sheriffs  return  is  still  defective.  *• 

_^  Chilton. 

The  only  part  of  the  return,  which  is  proper  at  the  common 

law,  is  that  introduced  by  the  amendment*  Under  the  Acts  of 
Assembly,  actual  service  on  the  defendant  or  his  Agent  is  ne- 
cessary to  authorise  a  return  of  the  Scire  facias  executed; 
and  to  constitute  a  good  return  of  nihil,  where  the  defendant 
does  not  reside  in  the  county,  it  should  be  stated  that  be  is 
absent  from  the  Commonwealth  and  has  no  known  Attorney 
within  the  same.  This  should  have  appeared  by  the  Return 
itself  and  not  by  parol  testimony.  Where  a  negative  as  well 
as  affirmative  proposition  is  necessary,  as  the  foundation  of  the 
proceedings,  both  must  be  stated. 

But,  if  tbe  Court  had  the  right  to  hear  testimony,  the 
grounds  they  went  upon  were  insufficient ;  for  it  should  have 
appeared  that  the  defendants  had  no  known  Attorney  within 
the  Commonwealth. 

The  Pleas  being  withdrawn,  not  on  the  ground  of  no  <fe- 
fence,  but  that  the  defendants  had  improvidenUy  pleaded,  the 
cause  should  have  been  sent  to  the  rules,  farther  time  allowed 
to  plead,  and,  in  case  of  failure,  Judgment  entered  by  nil 
Ocit.  The  Court  therefore  erred  in  entering  Judgment 
ediatefy. 


Parker  contra.  A  party  who  withdraws  his  plea,  stands  pre* 
eisely  in  tbe  same  situation  as  one  who  has  appeared  and  not 
pleaded*  In  both  cases,  Judgment  may  be  entered  by  nil 
dick.  When  the  plea  is  withdrawn,  there  is  no  necessity  of 
another  Rule  to  plead.  If  there  were,  the  same  proceedings 
might  eternally  be  repeated.  If  the  defendants  intended  to 
object  to  the  return  of  the  Scire  facias,  they  should  have  plead- 
ed in  abatement,  or  moved  to  quash  it. 

Notwithstanding  the  Acts  of  Assembly  concerning  the  ser- 
vice of  Writs  of  Scire  facias,  Judgment  may  be  entered  against 
speded  bail  upon  two  such  Writs  returned  nihil  (a)    The  Act  («)  i  R.  c.  c*> 
which  says  that  "  no  Judgment  shall  be  rendered  on  the  re-66*31* '" 
"  tarn  of  two  mhiis,  unless  the  defendant  reside  in  the  County 

vol.  r.  52 
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FiiRiTA&r,  "  or  Corporation,  or  unless  he  be  absent  from  the  Counnon- 
v^f"|*       "  wealth,  and  have  no  known  Attorney  within  the  same,"  (*) 
Lee&Fitsho()iaPPttes  only  to  Writs  of  Scire  facias  "for  renewal  of  Judg- 
ed        ***nts"    That  of  January  1708(6)  does  not  say  that  the 
mode  of  service  therein  pointed  out  shall  be  the  only  one,  bat 
$l££'£  that  the  service  so  directed  shall  be  sufficient.     The  return, 
Jt)  i*t&  c*.  however,  that  the  defendant  is  not  found,  is  no  inhabitant  of 
the  Sheriff's  Bailiwick,  and  has  nothing  therein,  by  which  be 
could  be  summoned,  is  a  sufficient  return  of  nihil  under  that 
Act,  as  well  as  at  common  law. 

The  leave,  granted  the  Sheriff  to  amend  his  return,  makes 
no  difference  in  the  case.  According*  to  Baird  v.  Rice,  1  CalL 
24,  25.  and  Bullitt's  Executors  v.  Winstons,  1  Munf.  269.,  bis 
omission  to  make  the  proper  return  did  not  affect  the  justice  of 
the  case,  or  alter  the  rights  of  the  parties,  which  must  be  con- 
sidered, as  if  the  return  as  amended  had  been  made  in  the  first 
instance. 


231.*  379. 


fWickham  in  reply.  The  return  on  the  first  Scire  fm 
should  have  been  nihil  The  return  actually  made  did  not 
warrant  the  issuing  of  the  second  Scire  facias.  The  amend- 
ment of  both  returns  at  once  was  improper.  If  admissible,  it 
would  make  the  second  Scire  facias  good  by  matter  ex  peat 
facto.  The  course  should  have  been  to  amend  the  return  on 
the  first  Writ,  and  then  issue  another.  Baird  v.  Rice  was  a 
case  in  Equity,  in  which  the  Court  proceeded  on  the  ground 
that  Equity  will  consider  that  as  done,  which  ought  to  be  done. 
BulUtfs  ex*ors.  v.  Winston  is  not  like  the  present  case.  We 
should  have  bad  a  day  to  answer  the  amended  return ;  and  also 
farther  time  to  produce  (he  body  of  our  Principal  Upon  the 
amendment,  the  cause  should  have  been  sent  to  the  Rules  for 
a  new  comtnon  order,  or  rather  for  a  new  Scire  facias  to  be 
issued. 

February  1th,  1817.  Judge  Roane  pronounced  the  Conrft 
opinion. 

The  Court  is  of  opinion  that  the  Judgment  of  the  County 
Court  is  erroneous  in  this ;  that,  at  the  time  the  defendants 
bad  leave  to  withdraw  their  pleas,  as  having  been  improvi- 
dently  pleaded,  they  had  the  right  to  surrender  their  principal ; 
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two  writi  of  Scire  facias  not  having  been  (hen  returned  nihil  Pimutart, 
against  them ;   that  the  permission  given  to  the  Sheriff  to       !?'7' 
amend  his  returns  could  not,  by  relation  to  the  time,  when  ^  A  Ffoiwfh 
those  returns  were  made,  deprive  them  of  the  benefit  of  two  y- 

several  writs  returned  nihil;  for,  until  such  writs  were  seve- 
rally issued9  and  so  returned,  with  a  proper  interval  between 
each,  they  had  a  right  to  make  such  surrender.  The  Judg- 
ment of  the  Superior  Court  of  Law,  affirming  that  of  the  Coun- 
ty Court,  is  therefore  erroneous,  and  reversed  with  costs;  and 
this  Court  proceeding,  &c.  the  Judgment  of  the  County  Court 
is  also  reversed,  with  Costs,  as  far  back  as  the  order  permitting 
the  Sheriff  to  amend  his^return ;  which  Order  is  also  reversed 
so  far  as  it  permits  an  amendment  of  the  return  on  the  second 
writ  of  sore  facias  ;  and  the  said  last  mentioned  Writ,  with 
the  return  thereon,  is  quashed,  and  the  cause  remanded  to  the 
rales  to  be  farther  proceeded  in. 


Dust  against  Conrod  and  others.  Decided,  Feb. 

3  8th,  1817. 

UPON  a  Writ  of  Supersedeas,  to  a  Decree  of  the  Superior  l.  Id  a  rait 
Court  of  Chancery  bolden  at  Winchester,  the  Record  pre-  jg1™1  J*1^^ 
sented  the  following  case.  if  he  refer  the 

Daniel  Conrod  being  security  for  his  brother  Frederick  Con-  a^trationT 
rod,  in  a  forthcoming  bond  for  the  sum  of  five  hundred  dollars,  ^{J^JJjL.  J?!* 
the  latter,  on  the  9tb  of •  September,  1800,  executed  an  instru-»o  by  the  vendor 
ment  intended  to  operate  as  a  mortgage,  to  the  former,  of  sun- ^J*  ^d^fhe 

dry  slaves;  a  condition  being  inserted,  that,  if  the  sum  therein dave  fcmo  JWs, 

ami  when  be 
might  have  cart 

the  plaintiff  in  the  ordinary  courte  of  law,  he  has  no  remedy  in  eqmty  against  such  vendor, 

in  the  event  of  his  losing  the  slave  by  an  award. 

2.  A  mortgage  being  attested  by  ooe  witness  only,  and  therefore  defective ;  (me  1  R.  C.  ch.  90, 
\  1. 4.  p.  157  ',)  yet,  if  the  mortgagee  has  recovered  upon  it  at  law,  a  Court  of  Equity  will  not  re- 
gard the  defect 

3.  If  the  mortgagee  of  a  slave  recover  him  in  detinue  against  a  person  claiming  under  a  btnajide 
parokaterfrom  the  mortgagor ;  Equity  will  consider  such  person,  as  standing  in  the  place  of  the 
mortgagor,  and  entitled  to  redeem  the  slave  by  paying  the  debt. 

4.  It  will,  also,  at  the  same  time,  (to  mak*  an  end  of  the  controversy,)  give  him  relief  against 
the  mortgagor,  who  sold  the  slave  with  warranty  of  the  title. 

5.  In  such  case,  the  right  of  the  derivative  pnrchiser  to  redeem  the  slave,  and  to  relief  against 
the  mortgagor,  who  improperly  sold  him,  is  not  affected  by  bis  having  submitted  to  arbitration, 
the  suit  brought  against  htm  by  the  mortgagee. 
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FinaoAET,  eipreised  was  eot  amply  satisfied  by  the  10th  of  October  eo- 
1817-  suing,  or  sooner,  if  UgaUy  demanded,  then  the  slaves,  so  mi* 
over,  should  be  exposed  to  public  sale ;  the  money  arising 
therefrom  to  go  towards  payiog  the  debt,  and  the  balanoe  tm 
be  returned  to  said  Frederick  Conrod.  This  instrument  vu 
attested  by  one  witness  only,  and  recorded  on  his  testimojsy, 
the  8th  of  April,  1801.  The  slaves  having  remained  to  the 
mortgagor's  possession,  one  of  them,  on  the  2d  October,  1800, 
was  sold  at  public  auction,  as  his  property,  (after  being  advertis- 
ed as  such,)  at  Winchester,  where  both  the  brothers  resided,  and 
bought  by  Michael  AT  Kenan,  a  bona  fide  purchaser,  without  no- 
tice of  the  mortgage,  who  afterwards  sold  him  to  PeJcNtmt 
Dust,  against  whom  an  action  of  Detinue  was  brought  by  Do> 
niel  Conrod,  the  mortgagee.  Pending  that  action,  the  parties 
referred  the  subject  in  controversy  to  arbitrators,  who,  in  April, 
1804,  made  an  award  in  favour  of  the  plaintiff,  upon  which  be 
recovered  the  slave.  My Kenton  having  sued  Dust  on  his  bond 
for  purchase  money,  and  obtained  Judgment,  the  latter  filed  his 
bill  in  tbe  Superior  Court  of  Chancery,  (making  M*  Knows 
and  both  tbe  Cenrods  defendants,)  praying  that  Daniel  Conrod 
should  answer  particularly,  whether  a  bona  fide  possession  of 
tbe  slave  was  ever  delivered  to  him  by  his  brother ;  (1)  whe- 
ther he  had  not  notice  of  tbe  sale  on  the  2d  of  October,  1800, 
previous  thereto,  or  afterwards,  and  at  what  time  ;  whether  the 
said  sale  was,  or  was  not,  intended  for  his  benefit ;  and  was  set 
made,  either  at  his  suggestion,  or  with  his  knowledge,  to  pay  off 
and  discharge  the  forthcoming  bond;  that  hPKewan  should  he 
enjoined  from  farther  proceeding  on  his  Judgment;  aad/er 
general  relief. 

Tbe  Complainant  alleged  that  Daniel  Conrod' s  title  was  de- 
fective at  law,  the  mortgage  being  attested  by  one  witness 
only  ;  that  tbe  Award  was  obtained  by  surprise,  in  the  absence 
of  bis  witnesses  and  counsel,  (who  by  sickness  was  prevented 
from  attending,)  and  was  founded  on  a  mistake  of  the  Arbkrar 
tors  in  point  of  law,  though  such  mistake  did  not  appear  on  its 
face,  the  grounds  and  reasons  of  the  Awsrd  not  being  stated 
therein  ;  that,  even  if  Daniel  Conrod" s  legal  title  were  India- 

(I)  Note.    That  such  ponession  wai  never  delivered,  wu,  by  etufart 
cttion,  though  not  tacpressly,  admitted  in  DanUl  Conroft 
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pstabfe,  4  Court  of  Equity  ought  net  to  permit  him  to  avail  Jibuvaet, 
himself  of  it,  or  of  any  advantage  he  had  gained  at  law,  be- 
cause he  had  quietly  suffered  BFRewan\  and  afterwards  the 
complainant,  to  purchase  the  slave,  without  informing  them  of 
his  title,  though  he  had  full  notice  of  the  said  M\Kav<m'»  claim. 
No  answer  was  filed  by  Frederick  Conrod,  who,  it  seems,  had 
left  the  state,  and  was  said  to  be  insolvent.     An  attachment 
was  issued  against  him,  the  return  on  which  was  not  stated  ; 
and  no  farther  proceedings,  to  compel  him  to  an  answer,  appear- 
ed in  the  Record.  DameWenrod  filed  a  Demurrer,  Plea  and  An- 
swer ;  demurring  to  so  much  of  the  Bill  as  questioned  his  legal  ti- 
tle to  the  slave;  because  that  title  had  been  established  by  the 
judgment  of  a  Court  of  Law,  and  was  not  to  be  re-examined  by  a 
Court  of  Equity ;  pleading  the  Award  of  the  Arbitrators,  and  its 
affirmance  by  the  Court  to  which  it  was  returned,  in  bar  to  a  new 
trial  of  the  action  of  Detinue ;  and  answering,  that  the  Award 
had  not  been  obtained  by  surprise,  but  with  every  opportunity 
of  a  lair  hearing  of  the  Complainant,  (who  was  present,)  nnd  of 
any  testimony  be  might  have  been  disposed  to  adduce  ;  that 
the  sale  of  October  2d,  1800,  was  not  made  at  the  suggestion, 
or  with  the  knowledge  or  eonsent  of  the  Respondent ;  that  be  had 
no  knowledge  thereof  until  long  afterwards  ;  the  precise  time 
not  recollected;  and  that  the  proceeds,  if  any  payment  was 
ever  made  by  MMfascm,  were  never  applied  towards  the  dis- 
charge of  the  forthcoming  bond,  nor  in  any  manner  whatsoever 
to  the  benefit  or  relief  of  tbe  Respondent ;  that  the  debt  had 
totally  fallen  upon  himself,  most  of  which  he  had  paid  out  of 
Us  own  pocket,  and  that  the  property,  conveyed  to  him  as 
.  aforesaid,  was   entirely  insufficient  for  his  indemnification; 
denying,  also,  all  the  charges  of  fraud  on  his  part 

Michael  M'Kewan,  (among  other  allegations)  ia  his  Answer* 
insisted  that  it  was  an  improper  act  in  the  Complainant  to  take 
the  action  of  Detinue  out  of  the  usual  course  of  proceedings 
at  law,  by  leaving  it  to  Arbitration  ?  hi  doing  which,  he  did- 
not  consult  or  advise  with  him,  {MTKewan;)  that  if  he  had 
been  consulted,  he  never  would*  have  consented  to  that  mea- 
sure ;  and  it  was  very  clear  that,  if  a  trial  had  taken  place  in 
a  Court  of  Law  before  a  Jury,  where  the  aid  of  counsel  would 
have  been  had,  the  Bill  of  Sale,  under  which  Daniel  Conrod 
claimed  and  recovered  the  slave,  would  not  have  been  permit- 
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FiBfcUAmv,  ted  lo  go  to  the  Jury,  as  conclusive  evidence  of  title,  without 
18l7>        proof  of  a  real  and  bona  fide  sale  and  possession  passing  there- 
with ;  the  contrary  of  which  could  have  been  proved. 

By  order  of  the  Chancellor,  a  Commissioner  reported,  Oat 
the  value  of  the  slaves,  mentioned  in  the  mortgage  front  fYv> 
derick  to  Daniel  Conrod,  was,  at  the  date  thereof,  $1 100  ;  thst 
Harry,  the  slave  in  controversy,  was  worth  $200  ;  that  Dmmd 
Conrod,  and  after  his  death  bis  administrator,  had  paid  in  all, 
the  sum  of  $644  99,  on  account  of  the  debt,  for  which  he  was 
'  security  for  Frederick  Cmrod ;  and  that  a  balance  remained 
due  of  $207  49,  for  which  his  estate  was  liable,    ft  appeared 
by  the  Bill  of  Sale  from  Frederick  Conrod  to  WKcmem,  that 
Harry  was  sold  to  him  for  the  sum  of  seventy-one  pounds,  and 
Frederick  Conrod  warranted  the  title  against  all  persons  what- 
soever.   It  farther  appeared  by  the  Commissioner's  Report, 
that  the  other  slaves  in  the  mortgage  were  given  up,  or  sold, 
to  Adam  King,  agent  for  Benjamin  B.  Morris,  for  another  debt, 
due  from  the  said  Frederick  Conrod  and  a  certain  Robert  JTJfsB, 
and  were  taken  to  Philadelphia;  and  that,  since   the  death 
of  Daniel  Conrod,  Harry  had  been  sold,  by  his  admJntstraftor, 
to  David  Holmes,  Esq. 

No  depositions  were  taken  on  either  side. 

On  the  6th  of  July,  Chancellor  Care  decreed,  that  the  in- 
junction be  dissolved,  and  the  Bill  dismissed  with  costs. 

In  the  Petition  for  the  Supersedeas,  the  following  errors  ia 
the  Decree  were  relied  upon  : 

1.  Though  the  Bill  had  been  filed  against  Frederick  Conrod 
among  others,  and  never  came  on  to  be  heard  as  to  bun,  whs 
never  answered,  but  was  in  contempt ;  yet  it  had  been  dismis- 
sed generally,  and  costs  awarded  to  the  defendants* 

2.  The  Award  ought  to  have  been  set  aside,  as  it  vis*  Mani- 
fest that  Conrod  claimed  under  a  defective  mortgage. 

3.  Even  if  the  Award,  in  relation  to  tbc  legal  title,  was  oot 
to.  be  disturbed,  still  Daniel  Conrod  was  only  a  mortgages  ;  and, 
instead  of  dismissing  the  Bill,  which  had  the  effect  of  taming 
the  mortgage  into  a  complete  title,  the  Chancellor  should  hare 
prosecuted  the  inquiry  to  discover  for  what  sum  negro  Harry 
was  to  remain  liable  under  the  mortgage,  and  directed  a  sale  of 
Harry  to  satisfy  such  sum,  and  the  balance  to  be  paid  to  the  Coo* 
plainant ;  since  be j was  clearly/entitled  to  Harrys  subject  to 
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the  mortgage  claim  which  ought  to  have  been  ascertained.  February, 
Moreover,  there  being  a  prayer  for  general  relief,  the  Bill,  in        1817# 
one  aspect,  was  a  bill  to  redeem  ;  and  Frederick  Conrod  should 
have  been  brought  before  the  Court,  before  a  final  decree  could 
be  pronounced,  in  as  much  as  he  only  was  conusant  of  the  ac- 
counts between  himself  and  his  brother. 

Leigh  for  (he  plaintiff  in  error. 

No  Counsel  appeared  on  the  other  side. 

February  8ft,  1817,  Judge  Roane  pronounced  the  Court's 
opinion. 

The  Decree  is  to  be  affirmed,  so  far  as  it  dismisses  the  Bill 
as  to  ftTKetvany  and  to  be  reversed  as  to  the  residue,  with  the 
costs  against  Daniel  Conrod;  and  the  cause  to  be  remanded,  to 
enable  the  plaintiff,  as  standing  in  the  place  of  Frederick  Con* 
rod,  to  redeem  the  slave  in  question,  after  paying  the  debt 
comprised  in  the  mortgage,  and  for  the  farther  purpose  of  pro* 
ceeding  against  the  said  Frederick  Conrod,  under  his  warranty 
of  the  slave  aforesaid. 


Crenshaw  against  Smith  and  Co.  ^1^' 

IT  appeared  from  the  Record  in  this  case,  that  Charles  Cren- ^  /JJJJ^' 

shaw,  father  of  the  Appellant  Nathaniel,  purchased,  ou  the  30th  purchase  money 

of  November,  1775,  of  Joseph  Roberts  all  the  lands  the  sai J  the  ^^dJ^ 

Roberts  owned  or  claimed  in  the  County  of  Pittsylvania,  conveyed   with 

^.  .  -     »  .*.  L*  warranty,     has 

among  which  was  a  tract  of  one  hundred  acres,  whereof  a  cer»  not  feen  fully 

tain  Joseph  E.  Medley,  afterwards,  via.  on  the  12th  of  Septem-j^^^ 

ber,  1780,  recovered  possession,  by  the  Verdict  of  a  Jury  uponmto  Equity  for 

a  Warrant  of  forcible  Entry  and  Detainer,  against  the  saidjij,^^™^ 

purchaser.    Roberts,  by  Deed  bearing  date  the  12th  of  June,  {he™™,^£ 

1776,  had  warranted  the  title  to  the  said  lands  generally,  count  of  a  loss 

by  an  eviction  of 
part  of  the  land; 

he  should  be  allowed  the  ratoe  of  the  land  lost,  at  the  time  of  the  ftnxfae,  and  not  at  the  time  of 

tht  eviction.    %»Soew<4toiifttr/.  338;  andlifun/".  300. 
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FsBBUABr,  against  aM  persons  winterer.     The  purchase  money,  d 
the  contract,  was  strait/  paid ;  and  two  eeade  on  the 


t,  the  one  for  87/.  3s.  6dL  and  the  other  for  100*.,  paya- 
ble April  1st,  1777,  and  April  1st,  1778,  remained  unpaid; 
which  Bonds,  by  assignment  from  Roberts,  and  seTeral  inter- 
mediate  assignments,  were  transferred  to  Jamra  Smith  asssf  Go. 
British  Merchants,  and,  in  their  absence  from  this  country 
during  the  American  Revolution,  were  lost  or  mislaid. 

By  the  last  Will  and  Testament  of  Charles  Crenshaw,  dated 
the  Oth  of  February,  and  admitted  to  probate  the  3d  of  Jane* 
1 700,  he  devised  to  his  son  Nathaniel  Crenshaw,  the  tract  of  land 
hi  Pittsyhraeia  County,  on  which  he  then  resided,  u  with  a 
"  proviso,  that  he  should  pay  the  balance  of  the  Bonds  given  m 
M  Joseph  Roberts  of  the  send  County  for  lands  pur  chased  of  him  >* 
and,  upon  Nathaniel  Crenshaw's  failing  to  discharge  the  seats, 
the  Testator  "  empowered  his  Executors  to  sell  the  said  land, 
44  or  so  much  thereof,  as  would  discharge  the  said  Bonds." 

A  Bill  in  Chancery  was  filed  by  James  Smith  and  Co.  in  the 
County  Court  of  Pittsylvania,  in  August,  1803,  against  the 
Executors  and  Devisees ;  making  also  Roberts  and  the  ether 
assignors  of  the  Bonds  defendants ;  to  set  up  the  Bonds,  so  lost 
or  mislaid,  and  obtain  a  decree  for  the  amount.  A  cross-bin 
was  exhibited  by  the  Executors,  (who  were  John  Crenshaw  and 
Nathaniel  Crenshaw,)  against  James  Smith  and  Co.  and  Samuel 
Calland  their  agent,  to  be  allowed  an  abatement  or  discount 
for  the  loss  of  the  said  one  hundred  acres  of  land*  Calland,  by 
his  answer,  contended  that  the  land  recovered  by  Hat2ry,was 
not  any  part  of  the  land  for  which  the  Bonds  were  given ;  al- 
leging that  the  Testator's  honourable  anxiety,  to  provide  by 
his  last  Will  and  Testament  sufficient  funds  to  pay  off  thoaa 
Bonds,  manifested  this;  that,  had  it  been  otherwise,  he  wosjM 
not  have  directed  the  payment,  without  insisting  on  i 
dnction ;  and  also  that,  in  addition  to  the  one  hundred 
and  Mill,  for  which  the  Bonds  aforesaid  were  executed,  the 
Testator  acquired  of  said  Roberts  an  entry  or  entries,  covering 
a  large  quantity  of  adjacent  land ;  and  that  the  land  recovered 
by  Henley  was  a  part  of  that  adjacent  land. 

Both  causes  were  removed  from  the  County  Court  to  the 
Superior  Court  of  Chancery,  by  Certiorari,  aad  afterwards 
heard  together,  on  the  Bills,  Answers,  Exhibits  and  Examine- 


Smith  aad  Co. 
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tions   of  Witnesses ;  on  consideration  whereof,  Chancellor  February, 
Taylor  decreed,  in  the  first  suit,  that  the  defendant  Nathaniel  VJ^I^ 
flrcnsham  pay  to  the  plaintiffs  the  amount  of  the  Bonds  in      Crenshaw 
question,  with  costs;  reserving  liberty  to  the  plaintiffs  to  re- 
sort to  the  Court,  if  it  should  be  necessary,  to  subject  the  land, 
devised  by  the  Will  to  the  said  Nathaniel,  to  satisfy  the  same  ; 
and  dismissed  the  cross-bill,  with  costs.    From  this  decree, 
fcaihamel  Crenshaw  appealed. 

BtHtldm  for  (he  Appellant. 

fFickkam  for  the  Appellee*. 

February  10/fc,  1817,  Judge  Roanb  pronounced  the  Court's 
opinion. 

The  Court  is  of  opinion  that  the  hundred  acres  of  land  in 
the  proceedings  mentioned,  recovered  from  the  Testator  of  the 
Appellant,  by  Joseph  E.  Hailey,  formed  a  part  of  the  conside- 
ration of  the  Bonds  in  controversy ,»  and,  as  it  at  present  ap- 
pears that  the  title  of  the  same  is  in  the  said  Hailey,  and  not 
in  the  Appellant,  or  Roberts  >  under  whom  he  claims,  the  Court 
is  farther  of  opinion,  that  the  Appellant  should  have  credit 
for  the  value  thereof,  as  at  the  time  of  the  purchase, (\)  in  part 
satisfaction  of  the  Bonds  aforesaid;  saving,  however,  a  right 
to  the  Appellee,  if  he  thinks  proper,  to  make  the  said  tiattey% 
or  bis  representatives,  parties  to  the  cross  bill  of  the  Appel- 
lant ;  and  if  it  shall  be  established,  by  the  event  of  that  suit, 
that  the  said  Appellant,  or  those,  under  whom  he  claims,  and 
not  the  said  Hailey*  or  his  representatives,  are  legally  entitled 
to  the  land  aforesaid,  that,  then  and  in  that  case,  the  amount 
aforesaid  is  not  to  be  allowed. 

The  Decree  is  therefore  reversed,  with  costs,  so  far  as  it  con- 
flicts with  this  opinion ;  and  the  cause  is  remanded,  in  order 
to  be  finally  proceeded  in  pursuant  to  the  principles  above 
declared. 

(1)  Note.  The  point,  whether  the  Appellant  ought  to  have  credit  for  the 
vahie  of  the  land  at  the  time  of  the  purchase,  or  at  the  time  of  the  eviction,  was  not 
made  io  the  argument  of  thb  cauae.  It  appeared  by  the  deposit  loo  of  Jos.  E. 
Hailey,  that  the  value  of  the  100  acres  recovered  by  him,  wan,  at  the  time  of  that 
recovery,  421.  10*.  Od. ;  and  that,  afterwards,  vis.,  in  the  year  1806,  it  had  risen 
to  1002 :  but  what  the  value  was  at  the  time  of  the  purchase,  did  not  appear. 
TOL.   T.  53 
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D»dded,p«b.  Hays  s  Executor  and  others  against  Hays  and 

Utb,1817.  J  .. 

others. 

l.  A  BUI  io  THE  Appellees,  suing  as  children  of  David  Hays,  who  wag 
Equity  in  tebalfone  tf  tne  residuary  legatees  of  Andrew  Hays,  deceased,  filed 
as  ckiUrm  of  t  their  Bill  io  the  Superior  Court  of  Chancery  for  the  Staunton 
l^^tSTfor  District,  against  Andrew  Hays,  Executor  of  John  Hays,  who 
h»  tharr  of  tbe  was  the  acting  Executor,  and  Michael  Hans,  John  Hays,  C 


not  be  sustain  bell  Hays  and  James  Hays,  the  other  Legatees,  of  tbe  said  Am- 
wpeJth»t°the*wr  &*&**  deceased »  for  the  purpose  of  recovering  the  share 
piftintifiaretbeto  which  David  Hays,  their  father,  was  entitled.  It  appeared 
«o^f^|.fron)  the  Bill,  that  David  Hays  had  died  intestate,  and  that  no 
J^jJ^J»  rfpersoo  had  administered  upon  his  estate.     A  decree  being 

made  in  favour  of  tbe  plaintiffs,  the  defendants  appealed  to  this 

Court. 

February  lltfc,  1817,  Judge  Roane  pronounced  the  Court's 
opinion. 

"  The  Court  is  of  opinion,  that,  as  the  Appellees  have  not 
44  sued  as  the  legal  representatives  of  David  Hays*  but  ooly  hi 
"  tbe  character  of  bis  children,  tbe  Decree  ought  to  be  reversed 
*  with  costs,  and  the  Bill  dismissed,  upon  the  principle,  upon 
"  which  the  Court  went,  in  the  case  of  Nelson  Administrator 
«  of  Walker  v.  Evans:\\)t 

(I)  Note.  The  case  of  Ntlmn  Jdministrator  <tf  Watktr  r.  Bwm,  wai 
decided  November  3d,  1816,  and  it  similar  to  tbie ;  hot,  in  tbe  Order  Boo*,  the 
reMOo  for  rerendof  the  Decree,  aod  dismissing  tbe  Bill  in  that  case,  is  not 
stated.  The  Reporter  thinks  that  tbe  Court's  opioioo,  delivered  by  the  President, 
did  not  assign  any  reajoo  for  the  deeisioa :  if  it  did,  be  has  not  been  I 
with  it 
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Tinsley  against  Oliver's  Administrator  and  Heirs,  ^^m^ 

AND 

The  Same  against  the  Same. 

UPON  Appeals  from  Decrees  of  the  Superior  Court  of j,,1;^81^ 
Chancery  for  the  Richmond  District,  dismissing  with  costs,  tag  paid  to  the 
two  Bills  exhibited  by  the  Appellant;  the  object  of  which  J^^*^ 
was  to  obtain  retribution  for  the  amount  of  several  Judgments,  *****  against  him 
on  Bonds,  obtained  against  him,  and  paid  by  him,  as  security  6le  a  fill* in  E- 
for  the  intestate  John  Oliver;  the  prayer  of  the  Bills  being, gjjg  Cwi^£ 
that  the  administrator  should  render  an  account  of  the  personal  a  motion  or 
assets,  and  satisfy  the  claims  of  the  plaintiff,  as  standing,  in  %£$£  ™J}  *£ 
equity,  in  the  shoes  of  the  judgment  creditors;  that  the  others™*  tbe  ad- 
defendants  should  render  an  account  of  the  real  estate,  and  in  heirs  of  the  pn*. 
case  of  a  deficiency  of  the  personal  estate,  (which  was  sug-  2J*{he  ^rEose 
gested  as  probable,)  that  his  said  claims  might  be  charged  of  establishing 
upon  the  real  estate,  either  by  marshalling  assets,  or  putting  having  M'  ^ 
him  upon  the  footing  of  a  bond  creditor.  In  one  of  the  cases,  «w^ofthe  per- 
the  plaintiff  appeared  to  have  obtained  a  judgment  at  law  estates;  and  of 
against  the  administrator,  but  without  receiving  satisfaction :  to'ttonTST^he 
in  the  other,  no  motion  had  been  made,  or  suit  at  law  institut-pl«««<>f  tbeobii. 
ed,  to  recover  the  money  paid.  No  objection  to  the  jurisdio-  STuto  he  paid 
tion  of  tlie  Court  of  Equity  was  token  by  the  defendants.  «*  *  .th"  **} 

„  i      *  *  estate,  in  default 

Chancellor  Taylor  dismissed  the  Bills,  on  the  ground  that,  in  of  the  person- 
his  opinion,  the  plaintiff  had  complete  remedy  at  ton  ;  but  with- ***(') 
out  prejudice  to  any  suit  he  might  be  advised  to  bring  at  law. 

Leigh  tor  the  Appellant. 
BouUm  for  the  Appellees. 


(1)  Note.  By  the  Act  of  Assembly,  "  to  empower  Secnrities  to  recover 
damages  in  a  summary  way,"  (t  R.  C.  ch.  145, )  the  remedy  by  motion  is 
t>en  to  the  Security,  in  any  note,  bill  or  hood,  bit  or  her  Esecutors,  or 
Administrator!,  against  the  principal  obligor,  his  or  ber  Htir$t  Executors  or 
Jdmimstrmtort.  But  such  remedy  is  not  so  complete  as  that  b  Equity,  where 
•ecounit  of  the  personal  and  real  assets  may  be  obtained,  on  oath,  from  the 
defendants. 
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February,       February  11  to,  1817,  Judge  Roane  pronounced  the  Court** 

^--.rLt  opinion  as  follows. 

Tinsley  The  Court  is  of  opinion  that  the  Decrees  in  these  casjes, 

/•        .  dismissing  the  Bills  of  the  Appellant,  are  erroneous,  the  Ap- 

nUtrawrand   pel  I  ant  being  properly  in  a  Court  of  Equity,  as  well  for  th* 

Httr,#       purpose  of  establishing  his  demand  against  the  estate  of  th# 

Appellee's  intestate,  in  the  second  suit,  as  of  having  ap  acenmt 

of  his  personal  estate,  and  being  permitted  to  stand  in  the 

place  of  the  obligee*  in  the  bonds,  in  the  bills  mentioned,  to  m 

to  be  paid  out  of  the  real  assets  in  default  of  the  personal.    The 

Decrees  are  therefore  reversed,  with  costs,  and  the  causes  are 

remanded,  to  be  proceeded  in,  pursuant  to  the  principles  of  this. 

Decree. 


JwtM8f^  Southgate  against  Taylor. 

1.  If  the  ■•-  IN  this  case,  the  Appellant  being  indebted  by  bond  to  GiUitt 
gi^MBfofc *nd  Ttybr,  of  the  Borough  of  Norfolk,  and  having  a  mortgage 
tained  a  decree  upon  the  reversion  of  a  tract  of  land,  which  was  then  in  the 
aidsa^b^8eiiio  of  a  Mr.  Samuel  Cory  and  Elisabeth  Cory  his  wife,  who 
hin?flfHthehj*b  held  the  life  estate,  made  an  assignment  of  that  mortgage,  to  be 
in  consideration  placed,  jf  received,  to  the  credit  of  said  bond.  QUMat  and  T^- 
wyiXnJ,a^iZ<>r'a9a88igneei' brouSht  a  8uit  ia  Chancery  against  Charles 
apromi»eoftheGryj?t#,  the  mortgagor,  and  obtained  a  Decree  for  the  gale  of 
ioa^ort^nM! the  mortgaged  premises,  by  Commissioners,  appointed  for  that 

the  bdebtCe  forpurp08e'  ln  Ma^'  1805$  (the  l"lfe  e|tate  not  having  fallen  ioj 
which,  the  a*  the  reversion  was  advertised  for  sale  in  obedience  to  the  Dt> 

madeThe  agree  crcc#  Southgate,  being  alarmed,  lest  a  forced  sale  of  the  lever- 
to  hold  the  pro  sion,  for  cash,  might  not  produce  the  amount  of  the  mortgage 
<y  Tor Mdd'debt^ debt,  interest  and  costs,  (which  would  so  far  operate  to  his  in* 
the  MfS"1*'  .forJuryO  aMended  the  sale  with  what  money  he  could  raise,  in  or- 
Coort  of  Equity  de>  either  to  prevent  it,  or  to  purchase  the  property,  if  sold. 
to^STS^and  The  Ba,e  bein«  had» he  becam*  *he  highest  bidder  at  7201. ;  at 
re-convey  the  which  price  the  property  was  struck  off  to  him  *  but  the  agent 
property,  upon 
the      assignor'! 

paying  him  the  balance  due  on  the  bond,  with  the  costs  of  the  foreclosure  and  sale ;  dedoetaaj 
therefrom  not  only  the  actual  proAu,  he  received,  while  he  held  the  property,  but  such  profits  at, 
but  for  his  wilful  default,  he  might  have  received,  and  also  the  amount  of  any  taute  at1  sfifsjpjfrfsjfri 
committed  Jy  him,  or  suffered  by  his  neglect. 
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Of  Giltiat  and  Taylor,  who  waiprmit,  finding  that  becouM  Fmruaat, 
not  pay  more  than  $450  of  the  purchase  money,  demanded  that 


the  land  should  be  again  set  op ;  whereupon,  it  waa  purchased,     soutitgm^ 
by  the  said  agent,  for  Richard  Taylor,  (who,  it  seems,  waa  then      j J^ 
the  sole  proprietor  of  the  claim  of  OUUat  and  Taylor  upon  the       s^' 
Bood  and  Mortgage,)  Cor  the  same  sum  of  720/ ;  and  a  Deed  waa 
executed  by  the  Commissioners,  \o  Richard  Taylor :  but  South' 
gate  alleged,  that  720/.  not  being  equal  to  one  half  of  the  value 
ef  the  property.  Butcher*  the  agent,  agreed,  with  him,  that  be 
would  take  with  him  what  money  SouthgaU  had ;  and  if  MK 
Taylor  would  agree  to  it,  be  would  pay  him  the  money ;  upon 
wbieh  the  said  Taylor  would  hold  the  land  aa  security  for  the 
debt,  but  in  trust  for  Southgate,  who  would,  in  some  short  time, 
to  be  agreed  upon,  pay  him,  the  said  Taylor,  the  full  amount 
of  bis  bond,  not  taking  into  the  account  the  sale  of  the  land ; 
but  that,  if  the  said  Taylor  should  insist  upon  claiming  the 
purchase  for  himself,  be,  the  said  Burcher,  would  return  the 
money  to  Sauthgate*      Taylor  denied  that  such  agreement  wan 
made,  or  that  be  waa  bound  by  it ;  yet  it  was  certain  that  he 
received  of  Butcher  the  $45Q,  which  Southgate  sent,  and  after- 
wards waa  very  pressing  for  additional  payments  upon  the  Bond* 
which  he  received,  at  sundry  times,  during  the  life  of  Mr.  and 
Mrs.  Carey,  the  tenants  for  life  of  the  land,  to  the  amount  of 
$1022,60  cents  ;  but,  after  the  deaths  of  Mb  those  tenants* 
he  insisted  that  the  land  was  bis  own  by  virtue  of  the  purchase 
aforesaid,  and  leased  it  one  year  as  such,  for  the  sum  of  $1*7, 
79  cents,  rent    For  several  years  be  neglected  to  lease  it  to 
any  body,  and  suffered  it  to  be  greatly  injured  by  waste  and 
dilapidations,  to  the  amount,  **  Southgat*  alleged,  of  $1000. 
Taylor,  claiming  the  land  as  bought  by  him  for  720/.  admitted 
that  SouthgaU  was  entitled  to  a  credit  for  that  sum,  and  therefore 
that  his  Bond  waa  considerably  overpaid;  but  declared  himself 
willing  to  pay  the  surplus.    But  Southgate,  oot  acquiescing  in 
this  arrangement,  filed  his  Bill  against  him  in  the  Superior 
Court  of  Chancery  for  the  Williamsburgh  District,  praying  a 
Pecree,  that  the  defendant  deliver  up  the  Deed,  made  by  the 
Commissioners  upon  the  sale  of  the  mortgaged  premises,  to  be 
cancelled  and  set  aside  ;  that  he  surrender  the  posssesion  of 
the  land,  with  (he  mesne  profits,  to  the  Complainant,  upon  the 
Complainant's  paying  the  full  amount  of  what  might  be  due 
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Fsbruart,  upon  the  Bond;  and  that  such  farther  and  other  relief  be 

1817  • 

'*       ed  as  should  be  agreeable  to  equity. 

Chancellor  Nelson,  upon  the  Bill,  Answer,  Exhibits  and 
Examinations  of  Witnesses,  decreed,  that  the  defendant  do  de- 
liver to  the  plaintiff  possession  of  the  land  mentioned  Id  the 
Bill,  and  all  the  title  papers  concerning  the  same,  and  convey 
and  transfer  all  his  right  and  title,  Ac.,  npon  the  plaintiffs  pay- 
ing to  the  defendant  the  balance  that  might  be  doe  on  bis  Bond, 
of  843/.  10$.  4<£,with  legal  interest  on  the  same  'till  paid;  sod 
all  legal  charges  and  costs,  attending  the  prosecution  of  the  suit 
brought  in  the  County  Court  of  Gloucester,  by  the  defendant. 
against  Charles  Qrymes,  to  foreclose  the  mortgage  on  tbe  land 
aforesaid,  and  costs  attending  tbe  sale  thereof,  after  deducting 
therefrom  the  actual  profits  of  the  said  land,  which  had  accrued 
since  the  death  of  Elizabeth  Caty,  the  surviving  tenant  for  life; 
and  directed,  that  a  Commissioner  examine,  state  and  settle 
an  account  between  the  parties,  in  order  to  ascertain  the  ba- 
lance, that  might  be  due  the  defendant,  and  make  report,  Ac 

A  Report  being  made  by  a  Commissioner,  shewing,  upon  the 
mode  of  stating  the  account  prescribed  by  the  Decree,  a  balance 
due  Richard  Taylor,  of  $1007  27  cents,  with  interest  on  $1597, 
48  cents,  part  thereof  from  January  1st,  1810,  Hill  paid;  the 
Chancellor  decreed  farther,  on  the  23d  of  October,  1815,  that, 
unless  tbe  plaintiff  should,  on  or  before  the  23d  of  April  ensu- 
ing, redeem  the  said  land,  by  paying  to  the  defendant  the  said 
balance  and  interest,  certain  persons  appointed  Commissioners, 
or  any  two  of  them,  after  giving  three  weeks  previous  notice 
in  one  of  the  Norfolk  Newspapers,  should  expose  to  pubtic 
sale,  at  auction,  for  ready  money,  tbe  tract  of  land  in  the  Bill 
mentioned,  and  out  of  the  proceeds  of  sale,  pay  unto  the  da* 
fendant  the  said  principal  money,  interests,  and  costs  by  him 
about  his  suit  in  this  behalf  expended,  and  tbe  surplus  of  tbe 
proceeds  of  sale,  if  any,  after  deducting  the  expenses  at- 
tendant thereon,  pay  unto  the  plaintiff,  and  make  report  thereof 
to  the  Court  in  order  to  a  final  Decree. 

From  this  Decree,  the  plaintiff  was  allowed  an  Appeal,  npon 
a  Petition  to  this  Court 

The  Record  was  submitted  without  argument. 
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Ftbruary,  181k,  1817,  Judge  Roakb  proDounced  the  Court's  February, 
opinion.  I817* 

>  The  Court  ii  of  opinion  that  the  Decree  is  erroneous  in  li- 
miting the  Commissioner  to  the  actual  profits,  received  from 
the  land  in  controversy,  and  in  not  allowing  to  the  Appellant 
credit  for  the  amount  of  waste  and  dilapidations  committed  on 
the  same,  after  the  death  of  Mrs.  Elisabeth  Cory,  through  the 
permission  or  negligence  of  the  Appellee ;  it  being  the  opinion 
of  the  Court,  that,  instead  of  the  actual  profits  as  aforesaid, 
the  Appellee  should  be  charged  with  such  as  he  might  have 
received  but  for  his  wilful  default,  to  be  settled  by  a  Commis- 
sioner; and  also  that  the  amount  of  the  waste  and  dilapida- 
tions aforesaid,  if  any,  should  be  ascertained  by  .an  Issue. 

The  decree  is  therefore  reversed,  with  costs,  so  far  as  H 
conflicts  with  the  above  principles;  and  the  residue  thereof  is 
affirmed ;  and  the  cause  is  remanded  in  order  to  be  finally  pro- 
ceeded in. 


Wood's  Executor  and  Miller  against  Hudson  and  tmo^fa. 
others. 

UPON  an  Appeal  from  a  Decree  of  the  Superior  Court  of  l.  A  sale  of 
Chancery  for  the  Staunton  District,  in  three  suits  connected  ^TcSSmLiioii- 
with  each  other,  the  material  circumstances  of  which  may  be  er»  »  ?**vcMy 

ougnt  to  oe  set 
Stated  as  follows.  aside,  and  ano- 

In  April,  1803,  Aarm  Vuqua  filed  a  Bill  against  Obadiah^**^^ 
Fuqua,  to  foreclose  a  Mortgage  on  a  tract  of  land  in  Kanawha  to  theCourt  that 
County,  bearing  date  the  11th  of  August,  1801;  and,  at  No-derat8tudisale 
vember  Term,  1804,  obtained  a  Decree,  that,  unless  the  ^  Jj^^Jrt 

purchaser  from 
the  mortgagor,  that  he  would  allow  inch  purchaser  to  redeem  the  laod  withio  a  limited  time,  by 
repaying  him  hit  money  with  iotereit :  and  that,  such  agreement  being  known  at  the  rale,  other 
persons  were  induced  to  refrain  from  bidding,  and,  consequently  the  land  was  struck  off  to  him  at 
a  price  inferior  to  its  value. 

%  The  Act  of  Assembly,  "  concerning  the  sale  of  property  under  Executions,  and  Incumbrances," 
passed  February  1st,  1808,  (2  R  C  p.  136,)  applied  to  a  sale  of  mortgaged  land  by  Commissioners 
in  Chancery,  qfUr  the  1st  day  of  March,  1808 ;  notwithstanding  the  decree  was  pronounced,  and  the 
time  limited  for  paying  the  money  to  redeem  the  land  had  elapsed,  before  the  passage  of  that 
Act 


•other*. 
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FttftiTftftT,  fetnfent,  oft  or  before  the  Tit  day  of  January  etfsrifatg, 
^J^^  pay  to  the  plaintiff  the  turn  of  62/.  10$.  A\d  with  interest,  &©*, 
Wood**  fc**u-rt*e  defendant  should  be  barred  and  forecfosted,  Ac.,  and  that 
tor,  Ac      the  land  should  thereupon  be  sold  by  certain  person*  appdhrt* 
Hadtoo  and   ed  Commissioners  for  that  purpose.    The  Commhsfooers  soM 
the  land  on  the  first  Saturday  in  May,  1805,  at  piiblic  auction*, 
to  Davis  Hudson,  for  the  sum  of  $310,  which  he  paid  to  ihem^ 
and  they,  after  pffyfog  the  debt,  interest  and  oosts  to  the  pfaitf. 
tiff,  and  retaining  six  doflars  for  their  trouble  and  expenses,  iff 
carrying  the  decretal  order  into  effect,  paid  to  the  defendant** 
administrator,  (the  defendant  hating  died  intestate  since  tM 
decree,)  the  balance  remaining  in  their  hands.    Aetron  Ays** 
the  mortgagee,  made  the  conveyance  to  Hudson  the  purchaser. 
At  March  Term,  1806,  flbtry  Wood  fifed  a  Bitl  against  Da- 
vis Hudson,  and  Mortis  Hudson,  his  rather,  (who  farnistrctf  the? 
money,  with  which  he  made  the  purchase,)  to  set  aside  the 
sale ;  claiming  the  land,  partly  as  a  purchaser  from   OhaAaB 
Fuqua,  the  mortgagor,  who  made  him  a  Deed  on  the  15th  of 
January,  1805,  when  be  the  said  Wood,  (though  he  knew  of 
the  mortgage,  and  of  the  pendency  of  the  suit  to  foreclose*) 
was  not  informed  of  the  Decree  ;  and  partly,  on  the  ground  that 
Davi*  Hudson  tmd  bought  the  land,  at  the  sale  by  the  Coatttrif- 
siooers,  for  the  benefit  of  him  the  said  Wood,  the  money  being 
lent  by-Morris  Hudson  for  that  purpose ;  that  Morris  and  Dam 
Hudson  both  agreed,  before  the  sale,  that,  if  Dot**'  sbooJd  be 
the  highest  bidder,  the  complainant  Wood  should  be  allowed  so 
redeem  the  land,  by  paying  him  with  lawful  interest,  what- 
ever sum  he  might  give  for  the  land,  within  two  months  there- 
after ;  that  this  arrangement  was  understood  bf  the  Commis- 
sioners, and  other  persons  present  at  the  sate;  ftttd  prevented 
others  from  bidding ;  in  consequence  whereof  the*  said  Dams 
Hudson  became  the  purchaser,  at  the  low  price  of  $3r0,  very 
tar  inferior  to  the   value  of  the  land :  and  (the  Complainant 
having  failed  to  pay  the  money  within  the  two  months,  and* 
having  also  failed  to  make  the  payment  in  October  following, 
to  which  farther  time  indulgence  was  given,)  the  said  Davis 
Hudson,  afterwards   refused  to  receive  it,  (when  offered  with 
interest,)  and  claimed  the  rand  as  his  own. 

The  answers  of  Davis  and  Morris  Hudson  derdtd,  that  any 
loan  of  money  was  intended  to  be  made  by  either  of  them,  to 
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Wood  of  far  his  benefit;  averring  that  the  purchase  was  made  FnavAur, 
by  Davis  for  hit  own  benefit    altogether.     They  admitted,  sI^^JLj 
however,  the  agreement  alleged  in  the  BUI,  that  Wood  was  to  woodH  Em* 
be  permitted  to  redeem  the  land  in  the  manner  therein  men-      tor,  Ac 
tfoned ;  bat  contended  that,  since  he  had  not  redeemed  it,    Hodnon  tad 
within  the  time  limited,  be  had  no  right  to  do  so  after  the  time       oCherB< 
had  expired.     It  appeared,  also,  from  the  answer  of  Davis 
Hudson*  and  sundry  depositions  of  witnesses,  that  the  agree- 
ment, between  him  and  Wood,  was  generally  known  at  the 
sale ;  that  Wood,  relying  upon  it,  and  wishing  the  sum,  he 
should  have  to  pay  to  redeem  the  land,  to  be  as  small  as  |>08si- 
ble,  endeavoured  to  prevent  the  bidding  of  other  persons,  and 
consequently  that  the  land,  (which  was  worth  five  or  six  hun- 
dred pounds,)  was  cried  out  to  Hudson  at  the  sum  before  men- 
tioned. 

In  April,  1806,  Dams  Hudson  filed  a  cross-bill  against  Henry 
Wood,  in  which  he  contested  the  right  of  the  said  Wood  to  the 
land,  under  his  purchase  from  Obadiah  Fuqua,  on  the  ground, 
that  that  purchase  was  made  after  the  time  had  expired,  which 
the  Decree  of  November,  1804,  had  limited  for  the  redemption 
of  the  mortgage';  and,  indeed,  was  nothing  more  than  a  specu- 
lation, upon  a  tract  of  land  already  decreed  to  be  sold  at  pub- 
lic suction,  which  could  give  no  legal  title  to  the  purchaser, 
nor  introduce  him  favourably  to  a  Court  of  Equity.  He  also, 
(insisting  upon  bis  right  to  the  land  as  highest  bidder  at  the 
sale,  and  again  denying  the  truth  of  WoooVs  allegation  that  he 
was  bidder  for  his  benefit,)  set  up  a  claim  as  purchaser  of  the 
*  dower  right  of  Polly  Fuqua,  widow  of  Obadiah  Fuqua*  in  the 
same  land,  which  dower  right  he  had  bought  of  her  for  $200; 
and,  afterwards,  (making  her  a  party  by  an  amended  bill,)  he 
clearly  established  his  title,  so  far,  by  a  Deed  from  her,  and  by 
her  answer.  He  prayed  that  Wood  might  be  compelled  to  ac- 
count for  rents  and  profits  of  the  land,  to  make  compensation 
for  injuries  to  the  timber  and  improvements,  to  deliver  pos- 
session of  the  whole;  or,  at  least,  that  the  widow's  dower 
might  be  assigned  to  him,  and  a  recompense  decreed  for  its 
detention. 

Wood,  by  his  answer,  insisted  on  the  same  grounds  of  title 
before  set  forth  in  his  bill,  and  also  alleged  that  Mrs.  Fuqua 
had  promised  to  convey  her  right  of  dower  to  him,  upon  his 
vol.  v.  54 


othtn. 
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Fueuary,  proving  that  he  had  paid  the  original  purchase  money   to 

s^^^J^j  Obadiah  Fuqua,  which  he  averred  he  bad  done, 

Wood'f  Execu-     0°  tne  10ln  °*  April,  1807,  the  Chancellor,  on  the  motion 

tor,  &c      0f  Wood,  granted  an  injunction  to  restrain  Dans  Hudson  from 

Ifaboo  aad    recovering  the  land  by  Writ  of  forcible  Entry  and  Detainer, 

until  the  farther  order  of  the  Court ;  and  also  prohibited  Wmd 

from  committing  waste,  &e. 

At  November  Term  following,  an  order  was  made,  appoint- 
ing Commissioners  to  lay  off  the  widow's  dower,  and  to  i 
the  pro6ts  thereof  received  by  Henry  Wood;  which  order 
obeyed ;  and  by  their  Report  it  appeared,  that  he  was  charg- 
able  with  one  year's  rent  of  the  dower  land,  rated  at  twenty 
dollars. 

At  the  same  Term,  the  cause  of  Wood  against  Hmdssms 
coming  on  to  be  beard,  tbe  Court  decreed  that  the  sale  mid 
report  of  the  CommUsoners,  mentioned  in  tbe  Bill  and  i 
be  set  aside,  and  directed  another  sale  to  be  made  by  the  a 
Commissioners.  In  obedience  to  this  Decree,  the  land 
sold  on  the  \  4th  of  March*  1808,  and  again  bought  by  Dams 
Hudson*  for  the  sum  of  $536,  he  being  the  highest  bidder; 
uhich  sum  the  Commissioners  retained  in  their  hands,  subject 
to  the  future  order  of  the  Court. 

On  the  15th  of  April,  1808,  the  Chancellor,  "  being  of  opt- 
u  nion,  that  this  case  was  not  embraced  by  the  Act  of  Assembly, 
u  of  the  last  session,  entitled  an  Act  concerning  the  sale  of  pro* 
"  perty  under  Executions  and  Incumbrances"  affirmed  the  report, 
and  decreed  "  that  the  plaintiff  do  forthwith  deliver  possession 
u  of  the  land  to  the  defendant  Davis  Hudson"  &c. 

On  the  Oth  of  January,  1800,  a  certain  Thomas  Miller,  who 
claimed  the  same  land,  as  a  mortgagee  from  Henry  Wood,  hav- 
ing advanced  a  thousand  dollars,  to  enable  the  said  Wood  to 
pay  the  original  purchase  money  to  Obadiah  Fuqua,  and  taken 
a  mortgage  to  secure  that  sum,  tiled  a  Bill  against  Henry  Womd, 
Davis  Hudson,  the  Administrators  of  Obadiah  Fufua,  and  the 
Commissioners,  contesting  the  propriety  of  the  sale,  so  con- 
firmed by  the  Court,  on  various  grounds,  which  need  not  hers 
be  mentioned. 

At  June  Term,  1814,  Wood  having  departed  this  rife,  the 
several  suits  were  revived  against  his  heirs  and  representa- 
tives. And  on  the  8th  of  July,  1815,  the  Chancellor,  (Baowv) 
pronounced  the  following  opinion  and  Decree. 
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"  It  appears  to  the  Court,  that  in  the  cause  first  above  men-  February, 
tioued  of  Wood  v.  Hudsons,  a  decree  was  pronounced  on  the  v^v"^> 
24th  day  of  November,  1807,  directing  a  re-sale  of  the  land  in  wood's  Execu- 
controversy,  by  Commissioners  therein  named;  in  pursuance  tor, ax. 
of  which  decree,  four  of  the  said  Commissioners  sold  the  said  Hudwo  and 
land  to  the  defendant  Davis  Hudson*  for  the  sum  of  $536,  as  otber>* 
appears  by  the  report  of  their  proceedings,  returned  to  this  Court 
on  the  1  st  day  of  April,  1 808.  On  the  return  of  that  report,  this 
Court  on  the  15th  day  of  April,  1808,  pronounced  a  decree  af- 
firming the  sale  made  by  the  Commissioners ;  directing  posses- 
sion of  the  land  to  be  delivered  to  said  Davis  Hudson,  and  qui- 
eting his  title  thereto1;  directing  the  Commissioners,  after  re- 
taining their  Commissions,  and  the  costs  of  sale,  to  pay,  out 
of  the  purchase  money,  to  the  said  Davis  Hudson,  the  sum  of 
$310,  with  interest  from  the  1st  of  May,  1805,  and  to  pay  the 
balance  of  the  purchase  money  into  Court,  subject  to  its  future 
order.  By  that  decree,  also,  the  Court  dismissed  the  Bill  of 
the  plaintiff  Wood,  as  to  the  defendant  Morris  Hudson,  and 
awarded  the  said  Morris  Hudson  his  costs.  In  pursuance  of 
that  decree,  it  appears  that  the  said  Davis  Hudson  has  been 
put  into  .possession  of  the  land  aforesaid,  and,  as  appears  by  the 
report  of  said  Commissioners,  dated  25th  June,  1808,  has  been 
paid  the  said  sum  of  $310,  with  interest  from  the  said  1st  day 
of  May,  1805,  to  the  said  25th  day  of  June,  1808,  amounting 
in  the  whole,  to  the  sum  of  $368,62  1-2  cents.  That  sum, 
together  with  $16,89  cents,  the  costs  of  sale,  and  the  commis- 
sion allowed  the  said  Commissioners,  deducted  from  the  pur- 
chase money,  leaves  still  in  their  hands  the  sum  of  $150,54  1-2 
cents,  subject  to  the  future  order  of  this  Court.  Nothing 
therefore  remains  to  be  done  in  this  cause,  but  to  decide  the 
question  of  costs  between  the  plaintiff  and  the  defendant 
Davis  Hudson,  and  to  dispose  of  the  balance  of  the  purchase 
money  aforesaid.  On  the  subject  of  costs,  the  Court  thinks 
that,  though  the  plaintiff  hath  obtained  relief,  yet  that  it  is  un- 
der circumstances,  which  do  not  entitle  him  to  recover  costs ; 
but  that,  on  the  contrary,  he  ought  to  pay  the  costs  of  the  de- 
fendant Davis  Hudson.  These  costs,  together  with  the  costs 
decreed  to  Morris  Hudson,  may  be  paid  out  of  the  purchase 
money  in  the  hands  of  the  Commissioners.  The  balance  of 
the  purchase  money,  being  a  subject  of  controversy  in  the 
other  two  cases,  will  be  disposed  of  in  them.    In  the  case  of 
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Femvaat,  Dams  Hudson  against  Henry  Wood  and  Potty  ftya*  the  Cesjrt 
^^JI^,  » satisfied  that  the  plaintiff  if  entitled  to  recover  the  dower  of 
Wood*i  Emcu-  lb*  defendant  Polly,  in  the  land  aforesaid,  and  the  rents  asjd 
tor,  Ac  profits  thereof,  during  the  tine,  that  the  possession  was  with- 
held from  the  said  Hudson  by  the  defendant  Wood.  Tha> 
amount  of  the  rents  and  profits,  so  to  be  recovered,  Is  ftweav 
ty  dollars,  as  appears  by  a  report  of  the  aforesaid  Commiasieai ■ 
ers,  not  dated,  but  made  in  pursuance  of  an  order  of  this  Court, 
of  the  24th  day  of  November,  1807.  The  particular  land,  as- 
signed as  the  widow's  dower,  by  the  plat  of  survey,  made  by 
Reuben  Slaughter,  dated  on  the  14th  of  March,  1808,  and  re- 
turned with  the  last  mentioned  report,  need  not  be  set  apart 
lor  that  purpose,  as  the  plaintiff  Hudson  is  owner  of  the  whole: 
tract  The  plaintiff  Hudson  is  entitled  to  his  costs  in  this  sett, 
to  be  paid  by  the  defendant  Wood,  which,  together  with  the 
twenty  dollars  for  rents  and  profits  aforesaid,  must  be  paid  oat 
of  the  balance  of  the  purchase  money  in  the  hands  of  the  Cons- 
missiooers.  lo  the  case  of  MUler  against  Wood,  Hudson  and 
the  Commissioners,  the  Court  will  not  now  deliver  any  opinion 
between  the  plaintiff  and  the  defendants,  the  representatives 
of  Wood:  but  the  Court  is  satisfied  that  the  plaintiff  has  shewn) 
no  title  to  disturb  the  sale  aforesaid,  to  the  defendant  HsjoWsj, 
and  no  title  to  any  relief  against  him  or  against  the  Corneals 
sioners.  The  bill  will  be  dismissed  against  Hudson  and  the 
Commissioners ;  and  the  plaintiff  must  pay  them  their  coats, 
to  be  retained  out  of  the  purchase  money  aforesaid,  if  sufficient 
there  be  for  that  purpose;  and  the  balance  of  the  parebaoa 
money,  if  any,  must  be  paid  into  Court,  te  be  disposed  of  be- 
tween the  plaintiff  Miller,  and  the  defendant,  Woof*  represeav 
tative,  as  may  hereafter  seem  proper." 

"  It  is  therefore  adjudged,  ordered  and  decreed,  that,  In  to* 
cause  first  *bove  mentioned,  the  plaintiff  Woofs  Eieeetor  do 
pay  unto  the  defendant  Davis  Hudson,  his  costs  by  him  in  Una 
behalf  expended ;  which  costs,  together  with  the  costs  hereto- 
fore decreed  in  this  case  to  the  defendant  Morris  Hudson,  the 
Commissioners  aforesaid  are  hereby  authorised  and  required  to 
pay,  out  of  the  balance  of  the  purchase  money,  still  remaining 
in  their  hands.  It  is  farther  adjudged,  ordered  and  decreed, 
that  in  the  said  second  cause  above  mentioned,  the  plaintiff 
Davis  Hudson  be  quieted  in  the  enjoyment  of  the  dower  right 
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of  the  defendant  Potty  in  the  lands  in  the  bill  mentioned ;  and  Fmeiury, 
that  he  recover  against  the  defendant,  the  Executor  of  said  ,J**^1 
Henry  Wood,  the  sum  of  twenty  dollars  for  rents  and  profits  wo^t,  £xecu. 
aforesaid,  and  his  costs  expended  in  prosecuting  this  suit,  to  be       tor,  Ac 
paid  also  by  the  said  Commissioners,  out  of  the  money  in  their    Hud«*  art 
bands  as  aforesaid.     And  it  is  farther  adjudged,  ordered  and       **"**' 
decreed,  that,  in  the  case  of  Miller  against  Wort*  Executor 
and  others  above  mentioned,  the  bill  of  the  plaintiff  be  dismiss- 
ed, as  to  the  defendants  Davis  Hudson  and  the  Commissioners ; 
and  that  the  said  plaintiff  do  pay  unto  the  said  defendants 
their  costs,  expended  in  defending  this  suit ;  to  be  paid  out  of 
the  balance  of  the  purchase  money  aforesaid,  if  sufficient  there 
be  for  that  purpose :  and,  if  there  be  any  surplus  in  their  hands, 
after  satisfying  the  several  sums  of  money  herein  decreed,  the 
said  Commissioners  are  hereby  required  to  pay  the  same  into 
this  Court.    This  last  mentioned  cause  is  continued,  as  to  the 
other  defendants,  tj>  be  hereafter  acted  on." 

From  this  Decree,  Wood's  Executor  and  MUlcr  appealed* 

i 

February  18ifc,  1817,  Judge  Roane  pronounced  the  Court's 
opinion. 

The  Court  perceives  no  ground  for  disturbing  so  much  of 
the  Decree,  as  sets  aside  the  first  sale  of  the  land  in  controver- 
sy, made  by  the  Commissioners  in  the  proceedings  mentioned; 
but  is  of  opinion  that  the  second  sale  made  by  the  Commission* 
ers  was  improperly  made*  and  ought  to  hate  been  set  aside  ;  no 
regard  having  been  had  to  the  provisions  of  the  Act  of  Assem- 
bly, passed  February  1st,  1808,  entitled,  u  an  Act  concerning 
M  the  tale  of  property  under  Executions  and  Incumbrances." 
The  several  Decrees,  therefore,  so  far  as  they  proceed  on  the 
principle  of  affirming  that  sale,  are  reversed  with  costs,  and 
the  causes  are  remanded  to  the  Court  of  Chancery,  to  be 
anally  proceeded  in. 
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*rf  &  wn/  Foster  against  Clarke. 

l.  It  it  not  THE  Appelloe  having  obtained  a  Judgment,  on  motion  m 
defendant  to  a  *  summary  way,  againtt  the  Appellant,  in  the  County  Court 
Bill  of  Iiyooc-of  Hanover  for  the  sum  of  42J.  12*.  6d,  paid  by  the  former,  in 

two,  (in  whote  f  * 

favour  a  Judg- the  year  1709,  as  Security  for  the  latter;  the  Appellant  ob- 
wat*  reodenX tawe^  an  Injunction  from  the  Superior  Court  of  Chancery,  for 
*"  *  'Teh'*''16  Riclunood  District;  alleging,  in  his  Bill,  that  the  AppeJ- 
be  had*  paid  at  lee  was  largely  indebted  to  him  on  various  accounts,  partien- 
C^pia^t)*'"1?  u  P1^11*'  In  a  Mercantile  Company;  that  a  balance  was 
to  except  to  a  also  due  the  Complainant  on  his  Administration  Account  of 
itatcraeotof  the tDe  ©state  of  David  Clarke,  father  of  the  defendant,  whor1 — 


debits  and  ere-  stood  responsible  for  that  balance ;  that  some  of  the  Credits, 
ditt   between  ,  __  .  ...  .. 

them,  <((o  <A«  to  which  the  Complainant  was  entitled,  were  not  proper  d»- 

JuLfSni  ^ooCOUDts  at  'aw*  an<*  8ome  could  not  be  well  established  except 

the  ground  that,  before  a  Commissioner  in  Chancery;  that  William  Clarke^  the 

cumftaneet  of  plaintiff  at  law  and  defendant  in  equity,  was  insolvent ;   and, 

***  CMe'   *°<|if  he  recovered  the  amount  of  the  Judgment,  the  Complaia- 

parties,  the*    ant  could  not  get  it  back. 

^SSS^J^     Thc  defendant,  in, his  answer,  gave  an  history  of  various 

erf,  and  nothing  transactions  in  relation  to  the  accounts  in  question,  and  con- 

due    on    tithtf 

•ufc;"aod,  yet.  eluded  with  declaring,  that  he  believed  himself  to  be  a  Creda- 

rei  Mlect    the tor  **  *ne  Complainant,  not  only  on  their  partnership,  but  on 
judgment,  at    all  other  accounts,  independent  of  the  Judgment  sought  to  be 
an  item   in  hit      .   -^^j 
favour,  in    ex-  enjoined. 

c,V*j°°.  of  the  a  Commissioner,  by  order  of  the  Chancellor,  examined, 
the  account,  stated  and  reported  the  Accounts  between  the  parties,  includ- 
ing the  Judgment ;  and,  according  to  such, statement,  shewed 
a  balance  of  $602,1 6  cents  principal,  and  $346,20  centa  interest, 
due  to  Peter  Foster  the  Complainant :  but  the  Commissioner 
expressed  his  opinion,  that,  "  considering  the  relation  be* 
"  tween  them,  and  the  manner,  in  which  they  bad  transacted 
"  their  business  with  each  other,  it  never  was  their  original  in- 
"  tention  to  bring  forward  any  of  these  claims  against  each 
"  other." 

The  defendant,  by  his  Counsel,  excepted  to  the  whole  state- 
ment of  debits  and  credits,  "  to  the  time  of  the  Judgment  ;  be- 
u  cause,  from  the  circumstances  of  the  case,  and  conduct  of  the 
"  parties,  as  would  appear  from  the  evidence  in  the  cause,  they 
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•  considered  their  accounts  as  closed,  and  thai  nothing  was  due  Fcbruart, 
on  either  side."  .   281Il 


Chancellor  Taylor   dissolved    the    Injunction,   and  dit-       p^^ 
misted  the  Bill,  with  Costs;  from  which  Decree  the  Appeal 
taken* 


CUrke. 


February  1  Otfc,  1817.  Judge  Roane  pronounced  the  Court's 
opinion. 

The  Court  is  of  opinion  that,  as  the  sum  in  question  was 
paid  by  the  Appellee  in  the  year  1709,  and  as  the  Appellee 
himself  admits  or  contends,  in  bis  exceptions,  that  the  other 
transactions  between  the  parties,  as  ef  that  date,  should  be 
considered  as  settled,  in  consequence  of  the  lapse  of  time  and 
the  relations,  which  then  existed  between  them,  it  is  not  equi- 
table in  him  to  select  and  rely  upon  this  item  in  exclusion  of 
others.  On  this  ground,  the  Court  reverses  the  Decree  with 
Costs,  and  perpetuates  the  Injunction. 


Hughes  against  Hall.  Dedd^  ^' 

TO  a  Bill  exhibited  by  the  Appellant  in  the  Superior  l.  The  tere- 
Court  of  Chancery  for  the  Richmond  District  against  the  Ap-  c^ru  <JTchiiii. 
pellee,  he  pleaded,  on  Oath,  "  that  the  Land  in  the  said  Bill  ^  *»?•  *■*- 

diction  id  cases 

"  mentioned,  relative  to  which  the  Complainant  prays  for  a  where  thrir  pro- 
specific  execution  of  the  Contract  in  the  Bill   mentioned,  JJJJ^  J^  £g£ 
"  lies  in  the  County  of  New  Kent;  and  the  said  alleged  Con- anUmtkin their 
"  tract,  relative  to  said  Land,  was  made  and  entered  into  in  the  tricujthoogh* 
"  said  County  of  New  Kent;  and  this  defendant  also  alleges  J}"  p,ac^f3£ 
"  that  he  himself  at  the  time  of  the  institution  of  the  said th*  land  in  <*n> 
"  suit,  in  which  the  said  Bill  is  filed,  and  for  a  long  time  be •^^he^t.a 
M  fore,  and  at  this  time,  was  and  is  an  inhabitant  of  and  re-*™** 
"  sides  in  the  said  County  of  New  Kent;    and  that  the  said 
"  suit,  so  instituted  against  this  defendant  as  aforesaid,  ought 
•*  to  have  been,  if  brought  in  a  Superior  Court  of  Chancery, 
"  brought  in  the  Superior  Court  of  Chancery  holden  at  Wil-      / 
"  liamsburg,  and  not  in  this  Honourable  Court ;"  &c. 

Chancellor  Tatlor,   being  of  opinion,   M  that,  since,  by 
"  the  12th  section  of  the  Act,  entitled,  "  an  Act  concerning 
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FcBRUAir,  «  the  High  Court  of  Chancery,"  it  it  clear  that, 

1817.       <*  jjjefe  mgv  ^  more  tjjan  OQe  defendant  in  a  toit,  the  mm 

"  may  be  instituted  in  that  district,  where  either  of  the  desVod- 
"  ants  may  reside,  it  would  seem  to  follow,  as  clearly,  tint, 
"  if  there  be  but  one  defendant,  a  suit  against  him  should  be 
"  in  the  district  of  his  residence,  or  the  obvious  intention  of 
"  the  Legislature  might  be  frustrated,"  therefore  dismissed  the 
Bill  with  Costs ;  declaring,  also,  "  that  this  opinion  did  not 
"  in  any  manner  conflict  with  the  principle  of  any  case  bere- 
41  tofore  decided  in  his  Court." 

Whereupon  the  plaintiff  appealed.  * 

William  Hat/,  jr.  for  the  Appellant  The  case  may  be 
stripped  of  every  thing  relating  to  the  locality  of  the  subject 
in  controversy.  To  give  the  Court  jurisdiction,  it  is  not  ne- 
cessary that  the  Land  should  lie  within  the  local  limits  of  the 
jurisdiction  of  the  Court 

Equity  acts  upon  the  person,  and  not  upon  the  thing;  and, 
where  the  person  is  amenable  to  its  process,  may  take  joris- 
(«)  Ld.  Crtms-  diction  concerning  Lands,  even  in  foreign  states,  (a)      The 
TrJeyjr.VM; single  question  then  is,  whether,  upon  general  principles*  ox 
^^Wtfjtf*  *ne  con9truct*on  °f  t06  Ads  of  Assembly,  the  defendant  should 
Rep'tt.  ttt ;     have  his  domicil  within  the  district     This  is  not  necessary 
5£2™ni  £fer.uP°n  £ena'al  principles.    Equity,  acting  upon  the  person*  may 
ris,  \  H.  %  act  whenever  the  person  is  within  the  reach  of  its  process. 
There  is  no  venue  in  a  Bill  in  Equity.      The  Equity,  what- 
ever it  may  be,  attaches  upon  the  person,  and  is  as  transitory 
(s)  Fnbr  t.  as  the  cause  of  action  for  an  assault  and  battery .(b)     1  wiH 
58?^  3  ^**  P^eed,  then,  to  review  the  Acts  of  Assembly. 

By  the  law  constituting  the  late  High  Court  of  Chancery, 
(c)\R.c.dk.(c)  it  was  not  necessary,  to  give  the  Court  jurisdiction,  that 
64'  * 8'  the  defendant  should  have  bis  domicil  within  the  State.  That 

Court  had  u  general  jurisdiction  over  all  persons  and  all  - 
in  Chancery,"  <fcc.  to  be  exercised,  of  course,  upon  the 
ral  principles  of  equitable  jurisdiction,  so  far  as  not  restrained 
by  the  Act  itself:  there  is  nothing  in  the  Act  requiring  resi- 
dence in  the  defendants.  Quoad  the  case  in  question,  then, 
that  Court  had  jurisdiction.  Now,  by  the  provisions  of  the 
Acts,  arranging  the  present  Districts,  the  Judges  of  the  Courts, 
thereby  constituted,  have  "  the  same  jurisdiction  within  their 
Districts?  which  the  Judge  of  the  High  Court  of  Chancery 
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bmt  anterior  to  the  passage  of  those  acts.  Jurisdiction,  then,  Fbbeuary, 
k  eipres*  ly  conferred  in  the  case  in  questioo ;  because  the  1817> 
Jndge  of  the  High  Court  of  Chancery  would  have  bad  it  un- 
lets the  words  "  rsitkin  their  Districts,"  ex  vi  teruunsrum,  re- 
qtrire  residence,  or  there  be  other  words,  in  the  Act,  requiring 
it.  They  do  not.  Tbeir  effect  is  to  restrain  the  execution 
ejf  process,  without  the  local  limits  of  the  jurisdiction,  unless 
in  a  case,  where  there  are  defendants  residing  in  different  Dis- 
tricts; but  not  to  take  away  jurisdiction,  where  the  defendant 
f»  found  within  the  limits. 

There  is  an  analogous  clause  in  the  County  Court  Law.  (a)  («}  iR.C.tfu 
General  jurisdiction  is  conferred  upon  the  County  and  Corpo-87  * *' 
rjttion  Courts,  in  Chancery  and  Common  Law,  "  tpWrin  (heir 
respective  Counties  and  Corporations"  It  has  never  been  ques- 
tioned that  a  County  Court,  in  transitory  actions  at  common 
lew,  and  in  suits  in  equity,  had  jurisdiction,  if  the  defendant 
eonld  be  served  with  process  in  the  County,  although  he  might 
reside  io  a  different  County.  The  provision  concerning  Bail, 
io  the  23d  section  of  the  Act,  directing,  "  that  no  Bail  shall 
«  be  demanded  on  a  Writ  of  Capias  ad  respondendum*  which 
«*  shall  be  issued  against  a  resident  of  one  County  tit  any  other, 
**  until  a  non  est  inventus  has  been  returned  in  the  County  or 
Corporation,  in  which  the  defendant  resides,"  is  a  recognition 
of  the  right  to  sue  the  defendant  in  ajiy  County,  in  which  be 
snay  be  found.  It  does  not,  indeed,  confer  this  right,  but  is  a 
recognition  of  jurisdiction  already  conferred.  By  what  words 
of  the  Act  ?  There  are  none  which  can  have  this  effect,  but 
those  just  recited,  conferring  jurisdiction  upon  the  Courts 
•* mithm  their  respective  Counties  and  Corporations"  These 
words,  then,  and  the  words,  "  mthm  their  Districts,"  in  the 
Chancery  law,  do  not  restrain  the  jurisdiction  to  cases  of  resi- 
dence, within  the  limits,  upon  the  part  of  the  defendants. 

The  only  other  clause  in  the  Act,  necessary  to  be  noticed, 
m  that,  providing  that,  where  there  are  several  defendants  r#- 
siding  in  different  Districts,  suit  may  be  instituted  in  either 
District,  and  process  may  be  sent  to  the  other  District.  Some 
role  was  necessary  to  be  established  in  a  case  of  this  kind, 
which  might  frequently  occur,  and  in  which  there  would  be 
difficulty  in  proceeding;  for  the  other  defendants  might  not 

vol.  v.  55 
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Febeuaey,  come  within  the  District,  so  as  to  be  served  with 

2t1]^,  WDtt  wa8  tncn  to  ^  done  ?  The  Act  ProvWe»  **  fa* 

and  authorizes  process  to  be  sent  without  the  District.      This, 

and  this  alone,  is  the  object  of  the  clause. 

Nicholas  for  the  ApptUu.  This  is  a  question  of  Jurisdic- 
tion. The  Land  in  controversy  lies  out  of  the  jurisdiction  of 
the  Chancery  Court  at  Richmond ;  and  the  defendant  is  a  re- 
sident out  of  the  District. 

It  is  a  general  principle  that  the  Jurisdiction  of  a  Court  of 
Equity  can  only  operate  in  personam,  or  in  rem.     The  first  is 
where  the  defendant  is  within  the  jurisdiction ;    the   second 
where  the  Land  or  other  property  is ;  as  in  the  case  of  Attach- 
ments against  absent  defendants.     Under  the  original  jurisdic- 
tion of  the  High  Court  of  Chancery,  its  jurisdiction  being  co- 
extensive with  the  State,  no  question  could  arise,  as  to  the  re- 
sidence of  the  defendant.     Wherever  the  process  cook!  be 
served,  the  Court  bad  jurisdiction.     But  the  ease  is  different 
now.    The  Preamble  to  the  Act  of  January  23d  1802,  (1  JL 
C.  p.  426.)  speaks  of  the  delays,  inseparable  from  that  Court* 
as  producing  the  division.     The  object,  then,  was  to   distri- 
bute the  jurisdiction,  so  as  to  divide  the  persons,  on  whom  it 
was  to  operate.      Otherwise,  if  a  man  travelling  through  a 
District  could  be  sued,  one  of  the  Courts  might  absorb  all  the 
jurisdiction,  and  thus  renew  the  evil,  intended  to  be  abolished. 
The  11th  section  of  that  Act,  and  also  the  1st  section  of 
the  supplemental  Act,  of  February  2d  1802,  (1  R.  C.  p.  42a.) 
which  prescribes  the  rule  for  distributing  the  suits  then  pead» 
ing  in  the  High  Court  of  Chancery,  shews  plainly  that,  in  deter- 
mining the  jurisdiction,  the  Legislature  chiefly  regarded  the 
place  of  the  defendant's  residence.     If  this  be  not  attended  to, 
the  great  object  of  the  Legislature  must  be  defeated.'     Similar 
provisions,  too,  are  introduced  into  the  subsequent  lawi  far- 
fe)  &»  toR  *ner  dividing  tne  Chancery  Districts,  (a)     All  those  laws, 
C.  eh.  95.  $ed.  which  are  to  be  considered  tit  pari  materia,  shew  clearly  she 
1813—u.  p  44.  intention  of  the  General  Assembly,  that  a  defendant  should  mot 


*ct3«*4  7.     be  sued  out  of  his  Chancery  District;    and,   being 

laws,  such  construction  should  be  given  them,  as  will   pro- 
mote the  ease  of  suitors  and  public  convenience ;  not  i 
would  defeat  the  great  object,  they  had  in  view. 
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Bay  in  reply.  The  instance  mentioned  by  Mr.  Nicholas,  in  February, 
which  a  Court  of  Equity  acta  m  rem,  to  wit,  the  proceeding 
in  foreign  Attachment,  rather  confirms  than  weakens  my  posi- 
tion. The  proceedings  in  that  case  are  authorized  by  Statute  ; 
anterior  to  which  there  is  no  instance  of  a  Court  of  Equity 
exercising  the  jurisdiction  conferred  by  it. 

It  is  not  pretended  that  there  is  any  express  provision  in  the 
Act  requiring  residence,  but  only  a  strong  implication,  that  such 
was  the  intention  of  the  Legislature*  from  the  various  clauses 
relating  to  the  arrangement  of  the  papers,  and  from  the  obvi- 
ous policy  of  the  law.  Some  rule  was  necessary  to  be  esta- 
blished for  that  purpose,  to  control  the  arbitrary  discretion  of 
the  Clerk;  and  none  was  more  convenient,  than  the  one 
adopted. 

Besides,  the  implication,  however  strong,  cannot  have  the 
effect  contended  for.  It  b  a  sound  rule  of  construction,  that 
the  jurisdiction  of  a  Court  cannot  be  ousted  by  implication, 
hut  must  be  expressly  taken  atway. 

As  to  the  poliey  of  the  law,  Mr.  Nicholas  seems  to  think 
that  it  was  intended  for  defendants  alone.  This  surely  was 
not  the  case.  If  it  be  an  evil  for  a  defendant  to  travel  a  great 
distance  to  the  Court,  it  is  as  great  an  evil  for  a  plaintiff'.  The 
argument  founded  on  the  policy  of  the  law  then  proves 
nothing. 

February  20ft,  1817.  Judge  Roane  pronounced  the  Court's 
opinion,  that  the  Decree  be  reversed,  the  plea  to  the  Jurisdic- 
tion over-ruled,  and  the  cause  remanded  for  farther  proceedings. 


Travis  against  Claiborne.  ™f%* 

Philip  Claiborne,  as  Trustee  for  the  benefit  of  David  and  l.  If  a  Slave, 
James  Hailiday  and  Company,  brought  an  action  of  Trover  p^J7^  ^t 
Mtainst  Joseph  H.  Travis,  in  the  Superior  Court  of  Brunswick to  ****•   lne 

"°  •  ,    .  payment  of   a 

County,  for  the  value  of  a  negro  man  slave  named  Aaron.  Debt,  be  per- 
mitted to  remain 
in  the  Debtor's 
pooicasion,  who  thereupon,  by  an  Agtnt,  tends  bJm  out  of  the  State,  and  sella  him  ;  such 
J  gent,  not  having  achudnotic*,  of  the  Hen  on  the  slave,  before  he  pays  over  the  money  to  his 
pnucipal,  is  not  responsible  to  the  Trustee,  or  the  Creditor  j  notwithstanding  the  Deed  was 
duly  recorded. 
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Fasatuafr,  The  parties  agreed  a  ease,  from  which  it  appeared,  that  ae» 
1817<  tain  John  Drvmmond,  jvtu  being  in  lawfbl  possession  of  iht 
slave  id  the  declaration  mentioned,  conveyed  him  to  the  pkii* 
tiff  by  a  Deed  of  Trust,  to  secure  the  payment  of  a  debt  tothesaid 
D.  &  J.  Helliday  and  Company,  which  Deed  was  duly  recorisd 
in  the  County  Court  of  Brunswick;  that,  afterwards,  thedefesd* 
ant  carried  the  said  slave,  as  agent  for  the  said  Dnmmmito 
some  part  of  the  western  coontry,  and  sold  him  under  a  cootisct , 
10  that  effect,  for  a  commission  of  twelve  and  a  half  per  cent  oo 
the  amount  of  the  sale,  and  paid  over  the  amount  to  Drmmmi; 
that  the  plaintiff,  the  defendant,  and  the  said  Drummmtiti 
resided  in  the  County  of  Brunswick,  and  D.&  J.HaUidcyid 
C#.  were  merchants  of  the  town  of  Petersburg  j  that  the  debt 
to  them  remained  unsatisfied ;  that  the  slave  had  remained  io 
thummrnid*s  possession  in  the  said  Couoty,  from  the  datesf 
the  Deed,  'till  the  defendant  carried  bim  away ;  that  tbe  defend- 
ant, previous  to  his  payment  to  DrvmmmUL  had  no  ndktfm 
the  plaintiff,  (other  than  may  be  inferred  from  the  facts  speed,) 
of  the  Urn  upon  the  slave  in  controversy ;  and  that  no  setnl 
demand  of  the  slave  was  made  previous  to  the  institute  i 
the  suit. 

Upon  this  case,  the  Superior  Court  of  Law  gave  jodgssfit 
for  the  plaintiff;  whereupon  the  defendant  appealed  to  tss 
Court. 

Friday,  February  21th,  1817,  the  Judges  delivered  theirs* 
afons. 

Judge  CoALtaa.  If  this  case  turned  altogether  oo  theg*- 
aeral  principle  of  the  liability  of  an  agent  or  servant,  wbo,  ty 
authority  of  his  principal,  had  converted  goods  of  wAr, 
which,  by  finding  or  otherwise,  had  come  to  the  potteMto" 
that  principal,  and  to  which  be  never  bad  a  title,  the  qorittot 
bow  far  this  Court  would  consider  the  broad  doctrine  of  the  ir- 
responsibility of  agents,  laid  down  in  the  case  of  Alt***  v-  *7 
fay,  in  2  Merf.  242,  as  being  over-ruled  by  the  cases  of  P***1 
v.  Smith,  1  WUi.  328,  and  Parker  v.  Gee?*,  Sir*.  813,  *©* 
with  me,  be  a  question  of  no  little  magnitude.  I  *m  *"* 
to  say,  however,  that  the  case  in  Modem,  at  present,  appe*1 
to  me  to  maintain  the  meat  reasonable  doctrine,  altheagt  * 
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teems  to  be  considered  by  BmlUr,  Sasmders  and  ChiUy,  to  have  FnttfAar, 
been  over-ruled  by  tbe  other  eases  above  referred  to.  1817' 

Those  oases,  however,  appear  to  me  by  no  means  as  strong, 
in  favour  of  I  he  agent,  as  the  present  In  the  case  in  Wilson, 
tbe  agent,  in  the  first  place,  undertook  to  invest  his  master  with 
tbe  right  of  property,  and  then  to  dispose  of  it  for  his  use ;  and 
thus,  as  it  were,  took  on  him  the  risk  of  interfering  with  the 
rights  of  others. 

In  the  case  in  Strange,  the  agent  undertook  to  pawn,  in  his 
own  name,  the  goods  of  a  trader,  who  had  absented  himself,  and 
was  a  bankrupt,  and  to  pay  over  the  money  to  his  wife ;  and, 
although  the  Judges  do  not  put  these  cases  on  the  ground  of 
actual  notice  of  tbe  bankruptcy,  which  must  have  been  found 
by  tbe  Jury,  if  thought  important,  and  not  inferred  by  the 
Court,  yet  these  were  the  circumstances ;  and  it  might  well 
have  occurred  to  those  agents,  that  they  were  possibly  doing  a 
wrong  to  third  persons. 

But,  in  this  case,  the  plaintiff,  although  he  had  acquired  a 
title  to  tbe  property  from  the  former  owner,  defeasible  by  his 
paying  the  debt  within  the  time,  which,  whether  recorded  or 
not,  was  good  as  to  that  party,  and  an&agent  acting  for  him, 
with  notice;  yet  this  title  is  unaccompanied  with  any  change 
of  possession,  or  other  notice,  except  by  recording  tbe  Deed,  to 
shew  that  the  right  of  property  had  been  transferred.  If  re- 
cording the  Deed  does  not  affect  tbe  agent  with  notice,  but 
only  makes  it  good  against  creditors  and  purchasers,  when  it 
would  otherwise  be  void  as  to  them ;  and  if  tbe  rule  cental 
emptor  does  not  apply  to  him,  as  at  present  1  incline  to  think, 
then  be  would  stand,  in  this  respect,  as  at  common  law  ;  that 
is,  the  plaintiff  shews  a  title  under  his  Deed,  but  he  has  per- 
mitted the  grantor  to  remain  in  possession. 

It  may  be  said  though,  that  this  possession  is  consistent  with 
the  Deed,  which  is  a  mortgage  or  Deed  of  Trust,  and  therefore 
mot,  perse,  fraudulent.  But,  in  Ryail  v.  Relle,  1  Wile.  200,  it 
is  said  that  a  mortgage  of  personal  property  is  void  as  to  credi- 
tors, if  tbe  mortgagor  remain  in  possession  ;  and  perhaps  the 
case  of  Edwards  v.  Harben,  2  TermRep.  687,  is  a  confirmation 
of  this  doctrine,  rather  than  the  reverse ;  especially  if  tbe 
continued  possession  by  the  mortgagor  is  not  stipulated  for  in 
the  Deed.    Be  this,  however,  as  it  may,  and  admitting  that 
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Fbmlua&y,  the  continued  possession  of  the  grantor  is  under  circosnstsuaosv 
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which  do  not  make  the  transaction  fraudulent  per  **,  It  snar 
nevertheless  operate  that  effect  upon  innocent  agents,  aai 
ought,  therefore,  not  only  to  divest  the  case,  as  to  thess,** 
those  circumstances  of  apparent  wrong*  which  may  bsve  a*** 
weight  in  the  cases  in  Wilson  and  Strange  above  noted,  bat  si 
be  thrown  into  the  opposite  scale,  so  as  to  operate  in  their  sV 
▼our. 

For  these  reasons,  I  feel  little  hesitation  in  concurring;  win 
my  brother  Judges,  in  reversing  the  Judgment  in  this 


Judge  Cabell.  The  sale  of  the  slave  in  this  case,  was  n> 
questionably  a  conversion ;  and  the  sale  having  been  madesr 
Travis  as  the  agent,  and  for  the  benefit  of  Dntmmond,  it  s 
equally  clear  that  Drutnmond,  the  principal,  b  liable  thereto 
The  only  question  is,  whether  Travis^  the  agent,  who  has 
paid  over  the  money  to  his  principal,  is  also  liable.  1  an 
clearly  of  opinion  that  he  is  not. 

The  command  of  the  principal  will  not  justify  the  agent  ia 
committing  a  tresspass,  nor  even  an  apparent  wrong ;  in  such 
a  case,  both  the  principal  and  agent  are  liable  to  the  party  in- 
jured.   But  where  the  conduct  of  the  agent  is  within  the  fi- 
mits  of  the  authority  confided  to  him ;  is  fair,  and  unattended 
by  circumstances,  sufficient  to  apprise  him  that  he  is  actiag 
wrongfully  in  relation  to  others ;  or,  in  other  words,  where  he 
does  not  commit  an  apparent  wrong,  the  principal   and  not 
the  agent  b  responsible  for  the  act     These  are  the  general 
principles  upon  this  subject,  and  they  are  clearly  established  ay 
the  case  of  Mires  v.  Sokbay,  2  Mod.  242.    There  b  nothiag  ia 
the  case  of  Perkins  v.  Smith  1  Wils,  328,  nor  in  that  of  Parker 
v.  Qodirij  2  Sir.  813,  in  opposition  to  these  principles.     The 
circumstances  were  such,  as  ought  to  have  convinced  those 
agents,  that  they  were  acting  unlawfully ;  and  it  was  expressly 
on  that  ground,  that  they  were  made  liable.    There  is  a  total 
absence  of  such  circumstances  in  the  case  now  before  the 
Court.    The  creditors,  HolUday  and  Co.,  took  a  lien  only,  upon 
the  property  of  their  debtor,  Drutnmond;  permitting  him,  how* 
ever,  to  remain,  as  before,  in  possession,  and  to  exercise  all  the 
rights  of  ownership.   Trams  bad  no  reason  (from  any  thing  that 
I  have  observed  in  thb  record)  to  doubt  that  Dnanmmd  was  the 
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real,  as  be  certainly  was  the  apparent  owner  of  the  property. 
He  has  done  no  more  than  what  Drummond  employed  him  to 
do,  and  what  he  believed  Drummond  might  lawfully  employ 
him  to  do;  he  has  acted  fairly  and  has  honestly  paid  over  the 
money.  I  therefore  think  him  absolved  from  all  liability.  A 
contrary  decision  would,  in  my  opinion,  subvert  the  law  upon 
this  subject,  and  produce  much  inconvenience,  by  putting  an 
**nd  to  almost ^11  agencies.  In  thus  absolving  a/otr  and  inno- 
cent agent,  creditors  will  have  no  just  ground  of  complaint 
They  still  have  recourse  against  their  debtors,  or  may  pursue 
the  property  in  the  bands  of  the  purchasers. 
I  am  of  opinion  to  reverse  the  judgment. 

Judge  Roane.    The  reason,  why  the  acts  of  the  agent  are 
In  many  respects  considered  as  the, acts  of  the  principal,  arises 
from,  the  relation,  which  exists  between  them  ;  and,  as  the  lib- 
erty of  acting  by  an  agent  is  an  indulgence  to  the  principal,  it 
is  reasonable  that  he  should  be  bound  by  the  acts  of  his  agent, 
done  in  pursuance  of  the  authority  given  him.     In  such  case, 
the  act  of  the  agent  is  the  act  of  the  principal ;  and  no  action 
is  imposed  upon  the  latter,  but  by  himself,  through  bis  agent, 
acting  under  his  authority ;  and  the  agent  shall  be  held  not  re- 
sponsible.    No  injury  is  done  to  third  persons  by  this  construc- 
tion :  they  are  in  the  same  situation,  as  if  this  indulgence  had 
not  been  allowed  the  principal,  and  he  had  been  compellable 
personally  to  do  the  act.     If,  on  the  other  hand,  the  agent  goes 
beyond  his  instructions,  and  does  more  than  they  authorise  ;  or 
if  he  does  an  act,  (as  a  trespass,)  which  his  principal  ought  not 
to  require,  nor  he  to  obey  him  in ;  in  either  case,  his  character 
of  agent  ceases,  and  he  shall  be  himself  responsible  for  his 
acts.     Were  this  not  the  case,  it  would  be  in  the  power  of  the 
agent  to  subject  his  principal,  by  bis  own  misconduct,  to  what 
actions  he  pleased. 

The  case  before  us  is  a  case  of  the  former  character,  The 
agent  has  done  nothing,  but  what  he  was  authorized  and  re- 
quired by  his  principal  to  do.  He  sold  a  negro  for  him,  long 
owned  and  possessed  by  him,  and  paid  to  him  the  proceeds ; 
and  whether  the  principal  had  or  had  not  a  right  to  sell  the 
negro  in  question,  notwithstanding  the  Deed  of  Trust,  depend- 
ed upon  circumstances  within  bis  knowledge ;  upon  the  state  of 
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Fibrvabt,  (be  account!  between  the  parties,  and  other  clrcumstaneea  ;  it 
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involved  the  right  of  property  in  the  negro.    Bat  the  right  of 

property  in  the  thing  sold,  cannot  be  tried  in  an  action  against 

the  agent,  if  the  defendant  can  shew  the  least  colour  of  right 

in  his  principal,  as  having  been  in  possession  thereof,  &e.  («) 

{«)  l  Ea.  ff.p.  The  agent  is  not  a  proper  party  to  such  a  controversy.     Ho 

Pt*>        *has  not  the  muniments  of  the  principal's  tit 


P. j*&^      *Ui  n0*  lhc  muniments  of  the  principal's  title,  and  is  not  < 

patent  to  defend  it.  He  may  be  deserted  by  his  principal  at 
his  pleasure  ;  and  a  verdict  against  the  agent  will  not  bind  the 
right  of  the  principal.  It  would  be  an  enormity,  that  the  ageat 
should  be  condemned  and  imprisoned  on  the  ground  of  invad- 
ing the  property  of  A.  in  a  subject,  which,  in  a  future  action 
between  the  proper  parties,  may  be  found  to  be  the  property  of 
B. ;  the  property  of  the  principal,  and  not  of  a  stranger. 

A  construction  of  this  sort  would  derange  and  put  an  end  to 
agencies  of  every  kind.  No  roan  would  become  an  agent, 
without  becoming  at  the  same  time  an  insurer  ;  the  pretnhaa 
would  be  correspondently  increased,  and  the  indulgence,  givea 
by  the  law,  of  acting- by  agents,  would  be  nullified. 

As  no  injury  is  done  to  parties  by  this  construction ,  as 
the  action  still  remains  against  the  principal,  and  against  tit 
vendee ;  and  as,  in  general,  the  principal  is  more  responsible 
than  the  agent ;  I  am  of  opinion,  that  the  present  action  does 
not  lie.  There  are  no  cases,  in  which  such  an  action  has 
been  held  to  lie,  except  where  the  agent  has  exceeded  bis  aa» 
thority,  has  committed  a  tort,  or,  at  least,  an  apparent  \ 

For  these  reasons,  I  am  of  opinion,  that  the  Judgment  i 
be  reversed  and  entered  for  the  defendant. 

Judgment  unanimously  reversed,  and  entered  for  the 
ant. 


lit,  i8i7&  Merrymans  against  Merryman  and  others. 

the*  ^etffo-     *^be  controver9y  ,n  th*8  caBe  turned  "P^  *he  constrooUoa 
UnticnqfaT^of  the  Will  of  Peter  Sublett  deceased.     The  Testator  made 

tutor,  the   word 
**  children"  may 

be  taken  ai  synonymous  with  isnu.    Id  this  case,  therefore,  a  devise  of  Slaves  to  a  married  wo- 
man, ••  io  htr  and  her  childrm  /orsver,*'  was  construed  as  a  devise  to  her  and  her  Un*  ;  the 
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sundry  devises  and  bequests  to  his  sons,  respectively ;   con- 
cluding each  clause  with  the  words,  "  to  him  and  his  heirs  for- 
ener."    He  afterwards  gave  to  his  daughter  Mary  Merryman    Men^ma^ 
fire  negroes,  and  their  future  increase,  "  to  her  and  her  children         »• 
forever*    Under  this clause,  her  husband,  Francis  Merryman,       others. * 
had  possession  of  the  slaves,  and  sold  or  otherwise  disposed 
of  them,  as  his  absolute  property.      After  her  death,  her  chil- 
dren Peter  Merryman  and  others  filed  their  Bill,  in  the  Stipe* 
rior  Court  of  Chancery  for  the  Richmond  District,  against 
Francis  Merryman,  and  the  purchasers  under  him,  for  a  disco- 
very of  the  names,  ages  and  sexes  of  the  negroes  in  ques- 
tion, held  by  each  of  them,  for  an  account  of  their  profits,  de- 
livery of  possession,  and  general  relief. 

The  Bill  was  taken  pro  con/esso  as  to  Francis  Merryman, 
who  was  out  of  the  Commonwealth,  and  against  whom  an  or- 
der of  publication  was  executed. 

The  plaintiffs  contended,  it  was  obvious  from  the  other 
parts  of  the  Will,  that  the  Testator  knew  the  distinction  be- 
tween u  children9*  and  "heirs,*  and  meant,  in  the  clause,  be- 
queathing the  negroes  to  Mary  Merryman  and  her  children, 
that  they  should  take  an  interest  in  tbe  said  slaves  distinct 
from  her*8.  Tbe  purchasers,  by  their  Answers,  amonv  other 
things,  insisted,  that  the  word  "  children?  in  the  passage  al- 
luded to,  was  intended  as  a  word  of  limitation,  and  not  of 
purchase. 

Chancellor  Taylor  dismissed  the  Bill  as  to  those  defend- 
ants; from  which  Decree  the  plaintiffs  appealed. 

March  1st,  1817.  Judge  Roane  pronounced  the  Court's 
opinion. 

M  The  Court  is  of  opinion,  that,  although  a  devise  to  a 
married  woman,  '  and  her  children,  and  their  heirs,9  will  give 
a  joint  estate  of  inheritance  to  her  and  such  of  her  children 
as  are  living  at  the  time ;  and  although  the  term  •  children* 
is  not  to  be  taken  as  synonymous  with  issue,  except  to  effec- 
tuate the  manifest  intention  of  the  Testator;  the  said  term  is 

Court  being  of  opinion  that  the  word  **  children"  was  not  intended  to  denote  the  Devisee  or  Deri- 
ves, who  were  to  take,  nor  to  reduce  tbe  portion  of  the  interest  of  the  mother  in  and  to  the 
Stares  before  given  to  her  by  the  same  clause,  but  to  declare  the  duration  of  her  interest  therein. 

VOL.  v  56 


442  Supreme  Court  of  Appeals. 

.  Much,     to  to  be  taken  in  this  case ;  it  not  being  intended  Id 

1817*       the  devisee  or  devisees,  who  were  to  take,  nur  to  reduce  tat 

Merrymtot    portion  of  the  interest  of  the  mother  in  and  to  the  slaves,  be* 

▼•  fore  given  to  her  by  the  same  clause,  but  to  declare  the  dun> 

others.  *    tiou  of  her  interest  therein  to  be  to  her  and  her  children  lor 

ever;  thai  is  to  say,  to  her  and  her  issue.9* 

44  On  4iie  ground  of  this  construction,  the  Court  approves 
the  Decree  dismissing  the  Bill,  and  affirms  it." 


^rf  Mwch  Birchett  and  others  against  Bo  Hing. 

1.  An  Agree-     IN  October  1 807,  Robert  Boiling*  thirteen  other  individuals, 

nentto  buiidaan(|  gve  merCantile  companies  agreed  to  build  on   a  Lot  of 

oenhip,  at  the  his  in  Petersburg,  (which  he  sold  to  the  association  for  tbt 

i^ri^Sdfor  purpose,)  an  elegant   Tavern,  to  be  called  the  «  Columbian 

thejoiotbeneat,  Hotel,"  at  their  joint  expence  and  risk,  and  for  their  Joint  be- 
of  Ihe  contract-  -....,.  «       *  .  .  . 

iog  partis,  tonefit,  the  cost  of  the  building  and  outhouses,  by  a  rough  es- 

^^tl^lM^,imatc'  wa8  lo  be  J18*000?  that  of  the  Lot  was  $2000,  which 

creed  to  be  *pe  Boiling  subscribed  as  his  proportion  of  stock  in  the  firm.    The 

form*/  aTtbe  whole  sum  subscribed  was  divided  into  forty  shares,  of  fife 

io?tance  of a    hundred  dollars  each,  to  he  held  in  fee  sitnpU  by  the  partners ; 
partner,  wbofur-  •'  «...  * 

Dished   the       each  of  whom  subscript!  for  two  shares;  except  Boiling  %  who 

S^p^^took  four  shares,  as  aforesaid.      There  was  a   House  on  the 

bad  fully  per  L0tt  which  he  agreed  to  remove,  in  order  to  make   way  for 

tract  on  his^the  Hotel.     A  written  Agreement,  or  Subscription  Paper,  Id 

Ptandi  DOpull,h58  effect,  was  signed  by  them  all.      Several  meetings  of  the 

of  the  partners  Subscribers  took  place ;  a  majority  decided,  and   their  pie- 

te^rr^Tt'bfoCeedings  we/e  signed  by  their  President  and  Secretary.      At 

effect,  because,  (ne|r  nr8(  meeting,  after  the  agreement,  they  chose  five  of  the 

in  their  opinion,  , 

a  change  of  cir- partners  Commissioners  to  commence  the  execution  of  the 

^et^,ce,thJjad  plan.     At  a  subsequent  meeting  on  the  21st  September  1B0S, 

scheme  uopro  the  Commissioners  were  directed  to    proceed  to  erect   the 
filable.  ... ,. 

building. 

2.  An  juath  Tv?o  of  those  Commissioners,  John  Bell  and  Edward  PeisdL 
mtnt  ought  uot  ~-  • 
to  be  awarded  having  refused  to  act;  at  another  meeting,  held  on  the  IStfc  of 

against  a   party 
for  refusing  obe- 
dience to  a  Decree,  which  at  yet  remains  general  and  uncertain,  and  the  extent  of  which,  ss  1 
relates  to  him,  be  eaooot  ascertain  without  applying  to  the  Court  for  a  farther  Decree, 

3.  A.  Decree  ought  not  to  be  reversed  for  uncertainty,  in  matters,  at  to  which  it  if  only  she** 
Jecufcry,  and  may  be  perfected  by  application  to  toe  Court 
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Jjn-tt18lO,  Thomas  Bennett  was  appointed  to  act  as  Com- 
missioner or  Trustee,  with  John  Wilder  and  Robrrt  Boiling; 
and  they  were  authorised  and  directed  to  erect  the  Hotel,  as 
soon  as  possible,  according  to  a  plan  then  approved,  and  to 
call  on  the  share-holders  for  their  proportions  of  the  subscrip- 
tion; the  expenditures  were  in  the  mean  time  limited  to  ten 
thousand  dollars ,  the  residue  to  be  expended  when  uecessary 
and  proper.  Those  Commissioners  proceeded  accordingly  to 
perform  the  trust,  and  made  considerable  progress  in  the  work* 
They  suspended  their  operations  during  the  difficulties  occur- 
ring in  the  foreign  relations  of  the  United  States,  (in  which 
suspension  Boiling  acquiesced,)  but  resumed  them,  after  those 
difficulties  ceased. 

Boiling  complied  with  the  Contract  on  his  part,  by  remov- 
ing the  House  to  make  way  for  the  Hotel,  and  conveying  the 
Lot,  in  fee  simple,  by  a  Deed  duly   recorded,  accompanied 
with  a  relinquishment  of  bis  wife's  dower.      He  afterwards 
filed  his  Bill  in  the  Superior  Court  of  Chancery  for  the  Rich- 
mond District,  setting  forth  that  John  Bell,  Robert  Birchftt, 
Richard  P.  Taylor,  Edward  Powell  and  William  Cumming  re- 
fused to  pay  their  pro|K>rtions  of  the  subscription;    that   WiU 
Ham  Johnson*  executor  of  William  Potts  deceased,  also  refus- 
ed to  pay  the  subscription  of  his  Testator  out  of  the  assets  in 
his  hands ;  that  the  other  subscribers  had  always  been  willing 
to  fulfil  the   Contract,  and  had  partly  paid   for  their  shares : 
praying,  therefore,  that  all  the  partners,  who  were  living,  and 
the  legal  representatives  of  those,  who  were  dead,  be  made  de- 
fendants to  the  Bill ;    and  that  the  unwilling  defendants  be 
compelled  to  perform  the  Agreement  on  their  part  specifically. 
The  joint  Answer  of  John  Bell,  Robert  Birchett,  Richard  F. 
Taylor,  Edward  Powell,  md  William  Cumming  admitted  the 
execution  of  the  Subscription  paper,  and  the  proceedings  at 
the  different  meetings  of  the  partners ;    but  denied  that  they 
ought  to  be  bound,  either  by  that  agreement,  or  those  pro- 
ceedings: because,    they  averred  their    belief,    that  all  the 
partners  having  repented  of  the  bargain,  in  consequence  of  its 
becoming  disadvantageous  by  the  Embargo,  laid  by  the  Gene- 
ral Government,  the  defendant  Richard  F.  Taylor  proposed  to 
the  plaintiff  to  rescind  the  Contract,  and  accept  a  reasonable 
compensation  from  the  subscribers:   and  that,  after  having 


March, 
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Maich,     considered  it,  he  declared,  before  the  defendants  BmvheU  i 


1817. , 


Wilder,  that  be  would  take  $4900,  as  a  full  compensation  te 
(he  Lot,  and  all  loss  and  injury,  he  might  sustain,  and  i 
the  subscribers  from  the  Contract:  that  Burehett 
him  they  would  pay  him  that  sum :  that  a  paper  to  that 
was  drawn  and  subscribed  by  the  plaintiff,  and  by  the  cWcnd 
ants  Birchett,  Wilder  and  Botoden,  and  was  to  be  left  at  the 
Bank  to  be  signed  by  the  other  partners.  The  defendant  Bur- 
ehett solemnly  declared,  that,  by  that  writing,  the  plaintiff 
agreed  to  release  the  subscribers  from  the  Contract,  for  $4000 ; 
that  he,  Birchett,  bad  not  seen  it  since,  and  knew  not  what 
had  become  of  it :  the  defendants  Bell,  PomeU  and  7\a/i*r  had 
never  seen  it,  though  anxious  to  execute  it :  "  laen  aeUl  cm  the 
"  Appellee  to  produce  it,  or  to  declare  its  purport  if  it  be  do 
"  troyed"  and  they,  believed  the  other  Subscribers  wonld 
have  signed  it.  The  defendant  BeU  acknowledged  bis  actm* 
ty  and  seal  at  6  rst  to  promote  the  scheme,  and  bis  efforts,  af- 
ter the  Embargo,  to  persuade  the  other  partners  to  decline  it, 
and  to  pay  Mr.  Boiling  for  the  Lot :  that  he  understood  from 
the  defendants  Birckett  and  Taylor  that  Mr.  Boiling  had  ac- 
cepted their  proposal  to  take  a  reasonable  compensation  and 
release  them.  He  alleged  that  be  attended  their  meeting,  hi 
1810,  only  to  withdraw  his  name.  The  defendant  Birtkdt 
denied  that  the  Deed  for  the  Lot  was  offered  to  him  for  ac- 
ceptance :  the  other  four  respondents  admitted  it  was  offered, 
hot  that  they  refused  to  have  any  thing  to  do  with  it. 

The  Answer  of  John  Wilder  admitted  the  statement  in  the 
Bill  to  be  true ;  that  he  had  paid  pari,  and  was  ready  to  pay 
the  balance  of  his  proportion ;  and  that  the  Hotel  was  nearly 
finished.  He  then  gave  a  different  account  of  what  the  ive 
unwilling  defendants  considered  a  release  from  the  Contract; 
alleging,  that  the  plaintiff,  at  his  request,  agreed  that  a  ptnpo 
sal  to  pay  him  $4000,  for  their  release  from  the  Contract, 
might  be  made  to  the  other  aabseribers ;  and  if  they 
unanimously  agree  to  it,  and  he  should,  after  such  \ 
agreement,  approve  of  it,  he  would  take  that  sum:  that  the 
plaintiff  expressly  reserved  to  himself  the  right  af  rtnsmaf 
from  it,  notwithstanding  their  unanimity;  and  never  signed 
the  writing;  and  that,  as  one  of  the  partner* refascd  his  ascent,  the 
plaintiff,  in  the  pretence  of  this  attendant,  destroyed  k.  The 
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deposition  of  tbe  same  defendant  was  also  taken,  and  filed,  to     March, 
the  same  effect  with  bb  answer.  v^i^IZw 

Several  other  defendants  filed  their  Answers,  from  which   B^bettsad 
it  appeared  that  some  of  them  were  willing  to  carry  the  agree-       <****• 
moot  into  full  execution ;  and  others  were  desirous  of  being 
released  from  it. 

A  deposition  proved,  that  the  Deed  for  the  Lot  was  offered 
to  the  anwHIing  derendants  to  execute,  and  they  refused. 

Chancellor  Taylor,  at  February  Term  1815,  decreed  in 
favour  of  Belling;  "  that  the  surviving  parties  to  the  agree- 
"  roent  should  in  all  things  execute  and  perform  it,  from  time  , 
"  to  time,  agreeably  to  its  true  intent  and  meaning ;  that,  if 
M  tbe  persona!  representatives  of  tbe  deceased  parties  should 
w  fail  to  pay  their  proportions,  when  requested,  the  plaintiff,  et 
11  any  other  person  interested,  might  resort  to  the  Court,  for 
"  an  account  of  the  personal  assets  of  the  deceased,  or  for  a 
M  sale  of  the  shares;  and  that,  if  any  of  the  living  defendant* 
u  should  become  unable  to  pay  their  proportion,  when  request- 
H  ed,  the  Court  might  be  resorted  to,  in  like  manner,  to  en* 
"  force  tbe  agreement ;  and  that  the  defendants  John  Bell,  Ed- 
«  ward  Powell*  Richard  F.  Taylor,  Robert  Bhrchett  and  WU- 
«  Htm  Cm*rnmngy  hy  whose  conduct  this  suit  was  produced, 
«  pay  to  the  plaintiff  tbe  Costs  thereof." 

The  said  defendants  refused  to  pay,  in  execution  of  the  De- 
cree, their  respective  proportions  of  the  subscription ;    though 
a  Copy  was  shewn  them,  as  was  proved  by  Affidavit     Tbe 
plaintiff  thereupon   gave  them  notice,  in  writing,    that  he 
should,   on  the  10th  of  June  following,  move  the  Chancellor 
to  attach  them  for  disobedience* 
\      The  service  of  the  notice  being  proved,  an  Order  was 
\njade,  directing  an  Attachment  to  issue  against  those  defend* 
ante  for  refusing  to  perform  tbe  Decree ;  the  Chancellor  u  be* 
"  ing  of  opinion  that  there  was  nothing  in  the  objection,  which 
"  went  to  the  merits  of  the  Decree,  as  the  Agreement  thereby 
"  directed  to  he  speci6cally  performed  is  not  a  mercantile 
u  agreement,  and  hence  should  be  governed  by  the  general 
"  law  of  the  land,  and  not  by  those  rules,  which  regulate  mer- 
cantile Contracts;  that  the  objection,  for  the  want  of  proof 
"  to  some  of  the  documents  in  the  cause,  not  having  been 
M  made  at  the  hearing,  comes  too  late ;  and  that  the  objection 
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March,  «  to  (he  general  terms  of  the  Decree  it  not  well  founded,  mint* 
"  no  process  for  the  execution  thereof  can  issue  without  the 
"  leave  of  the  Court,  or  of  the  Judge  in  vacation,  and  there- 
"  fore  the  Court  or  the  Judge  wilt  take  care  that  none  shall  be 
"  awarded,  but  to  enforce  specifically  the  agreement  for  the  as- 
"  sociation  of  the  parties,  in  the  Bill  mentioned  ;  and  hence 
"  nothing  can  be  required  of  any  of  them  but  what  is  required 
"  by  the  Agreement,  which  is  too  plain  to  be  mistaken/9 

From  this  Order,  as  well  as  from  the  Decree,  the  defend- 
ants Birchett,  Taylor  and  Powell  appealed. 

Call/or  the  Appellants.  Any  of  the  partners,  who  chose  to 
withdraw  from  the  association  now  in  question,  had  the  right 
to  do  so,  and  could  not  be  compelled  to  remain  attached  to 
the  firm.  The  rule  is  that  any  partuer  may  withdraw,  without 
cause,  if  the  duration  of  the  partnership  be  not  limited  ;  be- 
cause, in  that  case,  u  tamdiu  societas  durat,  quamdiu  consensus 

(a)  1  zhmaLpartutm  integer  per severat  ;  (a)  and  for  cause,  where  it  is  limit* 
154. ;  2  dottier  ed ;  because  unforeseen  events  excuse  performance ;  (©)    and 

(b)  i  Domat.  because  Equity  will  decree  a  dissolution  for  good  cause  shewn, 

tt&Mw'  2P°"(C)  RD(' t,,e  Party  may  do  whal  Equity  would  compel.      It  is 

(c)  Master  v.  true  that,  if  a  partner  should  break  off  with  some  sinister  view, 
jr.  74 ;' mt$m,0T at  an  unseasonable  time,  which  might  occasion  loss  to  the 
p.  380.  partnership,  an  action  may  be  brought  against  him  at  law,  in 

which  the  remaining  partners  may  be  compensated,  and  dama- 
ges mitigated  according  to  circumstances. 

Equity  ought  not  to  decree  execution  of  this  partnership; 
because  the  law  can  give  more  just  relief,  and  leave  the  par- 
ties at  liberty  to  pursue  other  avocations;  because  the  utility 
of  partnerships  depends  upon  unanimity  of  counsels ;  which 
can  never  be  had  if  the  parties  disagree;  because  the  parties, 
or  either  of  them,  may  determine  it,  when  they  please ;  and 
therefore  Equity,  which  never  decrees  a  vain  thing,  leaves 
them  to  the  law.  In  this  case,  too,  any  partner  may  demand 
partition  ;  for  the  articles  do  not  stipulate  that  the  Tavern  is 
to  be  kept.  The  motives  for  making  the  proposed  establish- 
ment have  ceased,  and  it  would  be  unconscientious  to  compel 
performance;  for  circumstances  have  changed,  and  it  is  no 
ti)  2  Schoaies  if  longer  an  eligible  situation,  (d)    The  Decree  would  be  we* 

Lefroy,  340}    1 
Ch.  cases  71. 
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lets;  for  the  insolvency  of  tome  of  the  partners (1)  puts  it     March, 
out  of  the  power  of  the  rest  to  complete  the  scheme ;  and  nei-        1817, 
ther  is  obliged  to  contribute  more  than  his  stock  :    the  Court    p^ett  and 
would  not  decree  for  the  insolvents ;  (a)  and  the  rule  ought  to       oih*n 
be  reciprocal.  Boiling. 

Equity  will  not  permit  one  parly  to  harrass  another.      It 
therefore  would  have  decreed  a  dissolution  upon  just  terms,  71  ^3  Vestyjr. 
(b)  which,  at  most,  would  have  been  payment  of  the  diffe-}68*   WJBhnf. 

.  ,  ,  -    1         •  .      .  .     ■        knu  v.  Joyce. 

fence  between  the  price  of  the  share  and  the  subscription.  (6)  2  Bro.  OL 
The  conduct  of  the  defendants  was  perfectly  fair;  and  with- p^iu^aiUr. 
drawing  at  the  time,  they  wished  it,  would  have  been  attended  231 ;  1  H  BL 
-with  no  inconvenience ;  for  the  Deed  had  not  passed,  and  no-  ^7 ;  1  ' Bride. 
thing  had  been  done,  nor  any  expence  incurred.  &**  9  jtf.  so. 

The  Decree  too  is  erroneous  in  form ;  because  it  is  uncer- 
tain, and  decides  nothing;  for  it  does  not  say  whether  any 
party  has  performed,  nor  whether  the  plan  of  twenty  or  that 
of  ten  thousand  dollars  shall  be  pursued,  nor  what  quotas  have 
been  called  for.  It  ought  to  have  decreed  a  sale  of  the  shares, 
mnd  left  the  defendants  liable  for  the  difference  only.  An 
Account  should  have  been  taken  by  a  Commissioner,  to  ascer- 
tain the  sums  due.  Besides,  the  uncertainty  of  the  Decree 
took  from  the  defendants  the  benefit  of  the  forthcoming  Bond 
and  suspension  law ;  for  it  was  impossible  to  give  the  Bond 
suid  Security,  which  the  law  required. 

The  Order  directing  an  Attachment  was  also  erroneous; 
because,  the  Decree  being  uncertain,  the  defendants  were  not 
guilty  of  contempt ;  and  because  the  plaintiff,  in  the  notice 
served  on  the  defendants,  demanded  interest  on  the  sums  re- 
maining due;  and  the  Decree  had  not  given  it. 

John  F.  May  for  the  Appellee.  I.  1.  The  authorities  cited  by 
Mr  Call  are  applicable  to  cases  of  general  partnerships  for  an 
unhmiied  time ;  and  not  to  special  partnerships  for  a  particular 
purpose,  (c)  In  this  case,  the  partnership  will  expire  with  (c)WmUonp. 
the  completion  of  the  Hotel;  and  the  partners  will  then  be- 
come joints  tenants  of  the  property.  This  was  conceded  in 
another  part  of  Mr.  Call's  argument     Even  in  cases  of  gene- 

(1)  Note.  It  appeared  by  the  Aoiwer  of  George  K.  Taylor,  Administrator 
of  Edmunds  B.  Hollomy  that  be  bad  paid  only  $450  of  hit  subscription,  and 
it  was  uncertain  whether  there  woald  be  assets  to  satisfy  the  balance. 
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ml  partnership,  however,  no  partner  can  break  off  with 
Bitter  view,  or  after  the  business  has  been  begun,(a)  In  this  4 
the  Appellants  have  acquired,  since  the  Contract,  an  interest 
hoatile  to  the  establishment  of  the  Hotel.  The  business,  tea, 
had  been  begun;  for  the  Appellee,  for  the  ptirpoM  of  cosn» 
mencing  the  new  building,  had  removed  from  the  Lot  a  Hoase, 

aeo!)<pi^r4wWch  waa  PKM^uBg  niBi  an  annual  rent* 

Mr.UB.  2.  A  Court  of  Law  eannot  give  adequate  relief.    If  the  KB 

be  now  dismissed,  the  Aet  of  Limitations  would  bar  a  reco- 
very in  a  Court  of  Law.  But  a  material  object  of  the  Con- 
tract was  to  increase  the  value  of  property  in  that  part  of  the 
town  in  which  the  Appellee  is  a  large  land  holder.  Dama- 
ges alone  would  not  enable  him  to  effect  that  object ;  unlaw 
he  could  recover  the  whole  amount  subscribed.  Besides, 
there  are  some  of  (he  other  parties,  who  have  the  i 
feat,  and  who  might  also  claim  damages.  A  specific  | 
ance  will  therefore  prevent  multiplicity  of  actions. 

3.  Boiling  was  not  to  blame  for  the  delay :  it  was  more  in- 
jurious to  him,  than  to  any  other  person.     He  waa  losing  the 

,  rent  of  the  Lot,  the  former  House  having  been  removed;  and 

\  he  was  losing  the  Interest  of  his  four  shares,  which  were  pasi 

for,  while  all  the  rest  had  paid  nothing.    It  was  the  fault  «f 

the  other  partners,  and  principally  of  the  Appellants,  who 

postponed,  in  order  to  avoid,  the  execution  of  their  Contract. 

4.  There  is  no  evidence  of  the  insolvency  of  any  of  the 
partners :  and,  until  there  be,  the  Chancellor  ought  not  to 
have  decreed  a  sale  of  any  of  the  shares.  Any  partner 
may  at  any  time  sell  his  share;  and  they  cannot  object 
that  the  Chancellor  did  not  decree,  that  they  should  do  what 
they  have  a  right  to  do  without  a  Decree. 

6.  Taylor's  proposition,  to  pay  Boiling  $4000,  and  cancel 
the  Contract,  could  not  be  acceded  to ;  there  is  no  proof 
that  it  was;  and  Wilder**  Deposition,  taken  under  an  order  aff 
Court,  is  expressly  contrary.  And,  if  Boiling  bad  bean  wit- 
ling, some  of  the  other  parties  were  not. 

II.  The  Decree,  for  specific  performance  simply,  is  right  ia 
foroY  We  did  not  want  money  merely ;  but  the  aid,  innav 
ence,  credit  and  co-operation  of  all  the  partners.  The  only 
objection  presented  to  the  Court  below,  by  the  Appellants, 
was,  that  there  had  been  a  release  by  Boiling,  or  that  one  waa 
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te  to  inferred  from  the  circumstances.  The  Court  presumed 
from  this,  that  it  was  only  necessary  to  decide  the  cause 
against  the  defendants,  and  that  they  would  with  good  faith 
perform  the  Cootract.  2  Bq.  Cases  Abr.  1 7.  is  a  precedent 
of  a  Decree  like  this.  Bnt  if  there  be  error  in  this  respect, 
it  is  injurious  to  the  Appellee  only.  He*,  and  not  the  Appel- 
lants, ought  to  complain  that  they  were  not  directed  also  to 
pay  the  amount  of  their  shares  respectively.  If  they  wished 
it  corrected,  they  might  have  had  it  done  on  motion ;  and 
therefore  it  is  no  reason  for  appealing.  2  Eq.  Ca.  Abr.  279. 
3  Muof.  29.  Sheppard*s  Executor  v.  Starke  and  wife.  pi.  1. 

HI.  The  Attachment  was  right :  the  first  Decree  was  suffi* 
ciently  certain  as  to  the  payment  of  the  $1000,  which,  with- 
out interest,  fa  all  that  Mr.  Belting  demanded.  If  the  Appel- 
last*  thought  it  uncertain,  they  might  have  had  it  explained 
before  the  Attachment  was  directed.  If  they  wished  to  give 
a  Suspension  Bond,  they  should  nave  tendered  one,  or  offered 
to  do  so.  Instead  of  which,  all  their  objections  to  the  Attach- 
ment were  founded  in  the  original  Decree.  But  this  is  not  a 
case  in  which  a  Suspension  Bond  could  have  been  given. 
The  Act  of  Assembly  (Sees,  acts  1814—15.)  speaks  of  De- 
crees for  Money.  This  was  not  a  Decree  for  money  mere- 
ly, but  for  specific  performance ;  and  to  allow  a  Suspension 
Bond  would  be  to  delay  or  to  avoid  the  performance.  The 
Legislature,  when  they  mean  to  provide  for  cases  like  this, 
name  expressly  Attachments  for  failing  to  perform  Decrees. 
Rev.  co.  passim. 


March, 
1817. 

Birch?  H  and 
others 

v 
Boiling. 


Dasid  Robertson  on  the  same  side.  The  reliance  of  the  Ap- 
pellants on  the  release  is  an  admission  of  their  prior  liability 
as  parties  to  the  agreement ;  and,  by  placing  their  defence  on 
that  footing,  they  waive  every  objection  to  the  proceedings ; 
precisely,  as  at  law,  the  plea  of  payment  admits  the  execu- 
tion of  the  Bond,  and  that  it  was  given  for  a  fair  considera- 
tion, without  fraud  or  force. 

Of  this  release  no  proof  is  produced.     And,  since  it  is  assert- 
ed aftrmatively,  in  opposition  to  the  plaintiff's  demand,  the 
burthen  of  proof  is  on  the  defendants  who  allege  it.  (a)    But    (a)Paynu  r. 
not  only  is  the  release  not  proved  by  them,  but  it  is  disproved  jfe  ^l*.  l 

VOf,.  ▼•  57  BteknUh    But- 

ler,  1    Waik. 
ISA. 
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Mabch,     by  the  testimony  of  Wilder.      There  is  no  ambiguity,  as  k 
pretended,  in  tbe  decretal  order.      It  directs  a  speeiic  per- 
formance of  the  agreement  in  all  things ;   and   the  agreeacal 
so  referred  to  is  too  plain  to  be  misunderstood.     It  plainly 
means  that  they  should  pay,  each  of  them,  their  two  sharei; 
that  is  $1000.     The  Decree    is  in  personam*  as  all  Demi 
were  before  the  passage  of  the  Act  authorising  decrees  inrm: 
but  the  power  of  decreeing  in  personam  still  subsist*,     lie* 
turn  est,  quod  cerium  reddi  potest.     If  they  did  not  know  to 
meaning,  that  they  were  to  pay  $1000  each,  they  could  htn 
applied  to  the  Court  during  the  Term  :    they  could  have  <fr 
(£2  Eq.  cues  tained  the  requisite  information  by  motion,  (a)    This  case  *■ 
kuryv.  Bolton ,<>\**n  for  the  plaintiff,  and  consequently  equally  so  for  the  d* 
399  iJT  ,|9"6rifcnd,,nt8'  if  necessary  for  their  interest.      They  could  b»w 
Eq  cases   abr.  obtained  an  explanation  either  during  that   Term,  or  aft* 
£/dte;7$^^''iwar<l8:  but  they  wanted  none :  it  is  a  mere  pretext,  to  twfe 
Sht  ^J^Mk  ' the  real  lne",8,  and  to  throw'  if  possible,  the  costs  oo  theAp- 
▼.  btarkt  and  pel  lee.     Their  subsequent  conduct  fully  proves  this.    Tk 
1;  j£ ;  Jj  *ui^'  notice,  that  a  motion  would  be  made  to  attach  them  (or  &* 
tempt,  was  accompanied  with  the  copy  of  the  Decree,  isdi 
statement  of  what  they  had  to  pay;  the  failure  to  do  whkk 
was  the  ground  of  the  motion.      If  they  wanted  infonnatiai 
only,  and  were  willing  to  obey  the  Decree,  they  coald  baft 
paid,  and  shewn  that  performance  in  discharge  of  toe  ootte* 
The  order  of  the  Chancellor  to  attach  them  was  thereto 
correct.     This  principle  of  attaching  for  a  contempt  io  sot 
obeying  a  Decree  is  too  well  known   to  require  authority  tt 
support  it. 

The  execution  of  the  Decree  was  under  the  control  of  t»* 
Court,  and  could  not  be  abused  to  the  injury  of  the  defea* 
ants. 

But  if  the  agreement  were  ambiguous,  (instead  of  heiag 

•  plain  as  it  is,)  it  could  nevertheless  he  decreed  to  be  carried 

(b)  2Rq.  owe*  into  execution,  (o)     An  agreement  to  build  a  House,  thosp 

ju'ml7r\  Ear  uncertain  as  to  the  time,  size  and  value,  was  decreed  to  I* 

***"•  specifically  performed. 

But,  admitting  the  release  to  be  unsupported,  tbe  o>foo* 
ants  in*ist,  that  this  is  like  an  unpromising  mercantile  at*** 
lation,  which  they  ought  not  to  be  compiled  to  joia  * 
There  is  oo  similarity  between  this  and  such  a  mtTCUttitoP* 
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Js»t;  and  therefore  this  case  mutt  be  governed  by  the  general      Mabch, 
law  of  the  land.  v^^i^ 

A  Court  of  Equity  will  decree  a  specific  performance  of  a    Birchett  and 
Contract   or    Agreement  to  enter  into  a  partnership,  even        othert 
though  relating  to  personalty,  (a)     A  fortiori,  will  it  enforce      Boiling. 
men  an  agreement  relating  to  real  estate,  (b)     Such  an  *&™e'  (a)Wat$onp.6Q. 
meat  ought  to  be  certain,  fair  and  just  in  all  its  parts.      This  .  (*)  Buxton  v. 

T  .J  a/ am  Up  #Vm)sjs)s* 

undoubtedly  is  so.     There  is  no  doubt  as  to  the  intention :  H  3  j^  333.     ' 
is  fair,    and  for  publie  utility    as  well,   as    private  emolu- 
ment ;*and  it  is  equal,  and  therefore  just.      It  does  not  resem- 
ble the  agreement,  in  the  case  of  Hercy  v.  Birch,  2  Ves.  629, 
(e)  of  which  the  Court  refused  to  decree  specific  performance,  (c)  Wits.  68. 
because  (he  parties  might  dissolve  the  partnership  immediate- 
ly afterwards.      This  was  a  permanent  partnership,  and  no 
party  or  number  of  parties  could  dissolve  it,  without  the  consent 
of  all ;  for  it  respected  real  estate,  and  was  not  limited  in  point 
of  time,  (d)    The  property  was  to  be  held  in  fee  simple;    and  '*)iW*  78* 
sail  the  partners  are  tenants  in  common,  (e)      In   the  case  of  t«)  **"!.  77. 
Ijakev.Craddock,  3  P.  Wins.   158,  the  Heir  and  Executor  of 
a  delinquent  partner  was  decreed  to  pay  the  deficiency  of 
what   bis  father  ought  to  have   paid,   with  interest.     If  ha 
bad  not  come    in,   he  would  have  lost  what  had  been  ad- 
vanced. 

If  a  general  partnership  is  entered  into  for  an  unlimited 
time,  it  may  be  put  an  end  to  at  any  time  by  any  partner, 
but  not  if  he  acts  mala  fide  ;  or  does  it  with  a  sinister  view,  or 
after  some  particular  business  is  begun,  or  at  an  unseasonable 
time,  which  might  occasion  loss  or  damage  to  the  partnership" 
(_/*)  This  b  the  doctrine  even  in  cases  of  partnerships  relatiog  (/)/&&  370. 
not  to  real  estate :  the  principle  is  stronger  in  cases  of  perma- 
nent partnerships  like  this.  In  Watson,  p.  381.,  it  is  said  that 
**  a  partnership  for  a  term  of  years  cannot  be  dissolved  by  the 
"  will  of  one,  or  of  any  number  of  the  partners  short  of  the 
"  whole  of  them  :"  a  doctrine  applying  a  fortiori  to  this  case 
in  which  the  partnership  is  permanent,  requiring  t  be  possession 
of  real  estate  in  fee  simple:  it  surely,  therefore,  cannot  be  ter- 
minated without  the  unanimous  consent  of  all  the  partners ;  at 
least,  until  the  object  is  attained  by  the  completion  of  the 
bollding. 
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March,        If  the  Decree  be  reversed,  the  hoetile  defendants  will 
y^O^Z^,  lh«  plaintiff's  property,  and  be  rewarded  for  their  violation  a* 
Bircbettand  *  aolenin  agreement 

others 

Boliioc  Leigh  m  rq>ly*    This  Decree  is  not  what  it  pre/esses,  aod 

was  doubtless  meant  to  be  a  Decree  for  specific  performance. 
A  Decree  for  specific  performance  ought  to  ascertain  and  fix, 
or  provide  some  method  for  ascertaining  and  fixing  the  pre- 
cise act  to  be  done,  or  sum  of  money  to  be  paid,  which*  be* 
ing  done  or  paid,  will  amount  to  the  performance,  the  Const 
means  to  decree.  Otherwise,  it  must  be  left  to  the  parties  to 
agree  between  themselves  what  act  or  payment  shaH  be  a  spe- 
cific performance ;  or  each  party  must  be  left  to  ascertain  that 
point  for  himself;  in  either  of  which  cases,  the  Decree  wonfcl 
leave  the  parties  and  the  controversy  exactly  in  the  same 
State,  it  found  them :  or  it  must  be  left  to  one  of  the  parties  to 
ascertain  the  act  or  payment  to  be  done  or  made  by  the  other 
as  a  specific  performance  ?  which  would  be  in  elect  a  substitas* 
tion  of  that  party  in  the  place  of  the  Chancellor ;  and  such  is 
the  character  and  effect  of  the  Decree  in  this  case.  It  in  so 
general,  and  on  that  so  uncertain,  that  the  (defendants 
could  not  know  from  the  Decree  itself  what  payments  thoy 
were  to  make,  or  what  act  to  do,  in  order  to  perform  it 

The  Decree  directs  that  the  defendants  "  shall  in  all  thhags 
"  execute  and  perform  their  agreement,  from  time  to  time,  ae- 
<<  cording  to  its  true  intent  and  meaning."  But  what  was  Us 
true  intent  and  meaning,  and  what  should  be  done  to  fulfil  it, 
were  the  very  questions  litigated  between  the  parties.  Mr. 
Boiling's  own  notice  to  the  defendants,  requiring  performance 
of  the  Decree  on  their  part,  is  a  direct  admission  of  the  un- 
certainty of  the  Decree  itself;  for  that  notice  proceeds  to 
point  out  (what  the  Decree  omits)  what  the  defendants 
should  pay,  in  order  to  perform  the  Decree :  but,  if  he  was 
competent  to  do  this,  he  is  in  effect  the  Chancellor,  who  de- 
cides the  cause.  By  the  arrangements  between  the  parties, 
the  money  was  to  be  paid  in  quotas,  as  called  for;  bat  the 
suit  was  instituted  before  ail  had  been  so  called  for ;  and  it  no 
where  appears  how  much  was  due  on  the  requisitions,  that  had 
been  made  at  the  time  of  the  rendition  of  the  Decree ;  come 
quently,  it  is  not  ascertained  by  the  Decree  what  precise  sum 
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ought  to  be  paid  as  a  specific  performance;  the  whole  or  part 
Of  tbe  contenting  partners,  Harwooa\  Wilier  and  Walker  say 
they  have  paid  only  part  of  the  whole  amount  of  their  sub* 
ecription :  William  and  Henry  Haxall  say  they  have  paid  $540 ; 
and  HoUowcafs  Administrator  says  his  Intestate  paid  $450, 
osJy.  Tet  Boiling  requires  the  refractory  parties  to  pay  the 
ttfc#fc$1000t  on  their  subscriptions,  with  interest ;  and  the 
Chancellor  attaches  them  for  not  complying  with  this  requisi- 
tion, without  any  evidence  that  the  consenting  partners  had 
paid  the  like  sum,  but  Bolting's  own  statement  to  that  effect 
It  is  said  this  objection  to  the  Decree  was  not  made  in  the 
Court  of  Chancery :  but  it  is  unimportant  whether  it  was 
there  made,  or  not ;  and,  besides,  it  plainly  appears,  from  the 
Chancellor's  Order,  awarding  the  Attachment,  that  the  ob- 
jection was  distinctly  made.  In  the  case  of  Allen  v.  Hor- 
dtngr,  cited  from  2  Eq.  Caste  abr.  17,  the  Decree  did  provide 
a  method  for  ascertaining  precisely  the  act  to  be  done,  as  the 
specific  performance  of  the  Contract 

Upon  the  merits.  This  association  was  without  doubt  a 
peutnertkip  ;  for,  although  partnerships  are  most  commonly  of 
the  mercantile  kind,  yet,  to  constitute  a  partnership,  it  is  not 
necessary  that  the  object  of  the  association  should  be  to  cany 
oa  trade.  "  Contractus  societatis  est,  quo  duo  pturesve  inter  se 
"  pesuniam^res  end  operas  conferunt,  so  fine  ut  quod  inde  redit  **> 
"  cri  inter  singulos  pro  rata  dividatur ;"  Puff.  lib.  5.  c.  8. : 
which  Mr.  Watson  translates,  "  the  relation  of  persons  agree* 
"  ing  to  join  stock  or  labour,  and  divide  the  profits."  Wats.  p. 
1.  This  association  was  precisely  an  unincorporated  company 
of  partners,  such  as  is  described  in  Wats.  p.  3. 

I  do  not  say  that  the  agreement  was  not  binding  on  the  par- 
ties ;  I  admit  it  was  binding.  I  do  not  insist  that  the  com- 
plaining parties  ought  to  have  been  turned  over  to  their  reme- 
dy at  Law ;  I  admit  their  case  was  a  proper  one  for  relief  in 
Equity.  The  parties  should  not  have  been  driven  to  their  le- 
gal remedy ;  because  it  is  doubtful  whether  a  Court  of  Law 
could  entertain  an  action  for  one  partner  against  another;  and 
because,  at  all  events,  tbe  case  was  proper  for  a  Court  of 
Chancery,  to  avoid  multiplicity  of  actions  at  Law.  The  sin- 
gle question  for  the  Chancellor  to  decide  was,  whether  he 
should  deocee  a  specific  performance  ?  or  decree  compensation  to 


Marcb, 
1817. 
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Maecb,     the  complaining  partners  against  the  refractory  partners,  asm- 
1817'       taining  such  connotation  by  an  issue  of  quantum  <f7tm**r)fetv 

Bircbettand   ***'  '  'n§ist  loal  tne  latter  wat  tne  proper,  and  the  only  pn> 
<*l*r»        per,  course. 

Boiling.  A  specific  performance  was  not  the  proper  relief.     The  - 

stant  doctrine  of  the  Court  is,  that  it  is  in  its  discretion. 
(a)  Per  LA.  tber,  in  such  a  Bill,  it  will  decree  a  specific  performance.  (a) 
f^jEj*1?!'  is  true  that  Ld.  HAaDWicKE  said  in  Buxton  v.  Listen,  3  Jtt 
Atk.  388.  383,    that  specific  performance  of  articles  of  co-partnership 

ought  to  be  decreed ;  but  that  was  an  extrajudicial  dictum,  ani 
that  doctrine  is  expressly  overruled,  and  justly  exploded,  is 
Hercy  v.  Birch,  2  Veseyjr.  629,  where  Lord  Eldon  says,  "  no 
"  one  ever  heard  of  this  Court  executing  an  agreement  for  a 
"  partnership,  when  the  parties  might  dissolve  it  immediate!* 
**  afterwards."  The  reason  is  obvious :  it  cannot  be  for  the  in- 
terest of  any  of  the  members  of  an  association  to  be  bound  ia 
a  partnership  with  others,  whose  views,  interests,  wishes  aad 
feelings  are  hostile  and  conflicting.  So,  in  the  present  case, 
what  could  be  more  absurd  than  to  bind  Bell  in  this  partner* 
•hip,  when  he  had  ceased  to  have  any  interest  in  promoting 
its  prosperity,  and  had  become  very  hostile  ;  or  PowelL  who 
had  a  direct  interest  to  disappoint  the  company  from  all  profit 
from  their  Tavern ;  or  Birehett,  Taylor,  Cumming,  the  repre- 
sentative of  Potts,  and  Walker,  who  had  all  become  averse  to 
the  farther  prosecution  of  the  project,  for  the  reasons,  they 
have  assigned,  and  would  therefore  throw  every  obstacle  in 
the  way  for  the  execution  of  it  ? 

Again,  specific  performance  ought  not  to  be  decreed ;  he- 
cause  the  parties  had  themselves  suspended  the  execution  of 
their  plan  so  long,  (nearly  three  years,)  that  it  might  wefl 
have  happened,  in  the  interim,  that  it  would  be  inconvenient 
and  disadvantageous  to  some  of  the  partners  to  go  on  with  the 
scheme  at  so  late  a  period.  The  Bill  says  a  majority  wished 
,  the  suspension,  and  Boiling  acquiesced  in  it,  to  his  own  iojsry 
and  that  of  the  Company.  It  does  not  appear,  but  that  the 
now  refractory  partners  were  in  that  minority,  opposed  to  thai 
injurious  suspension,  and  the  now  consenting  partners  In  that 
majority,  which  insisted  on  the  suspension.  Bell  certainly  was 
in  the  minority  on  that  occasion,  for  ha  is  described  in  the 
Bill,  as  being  the  most  zealous  and  active  of  them  all  at  first, 
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and  not  to  have  become  hostile  'till  1810.     Suppose  this  were     Maich, 
the  true  slate  of  facts.     Shall  a  specific  performance  be  de-  ^J"Jv 
creed,  io  behalf  of  those,  who  were  opened  lo  it  during  a    Birctot  and 
lajMe  of  almost  three  years,  against  those,  who  were  anxious       <*ben 
*t  first  for  a  prompt  and  immediate  execution  of  the  plan,  (a)        Boiling 

lo  truth,  only  the  plaintiff  Boiling  and  tbe  defendant  Hat- 
mood  are  now  desirous  of  a  specific  performance :  of  the  rest,^|  f^j>J}" 
some  say  only  that  they  are  willing  to  perform,  though  quite  «*"*127. 
indifferent  about  it ;  and  six  others  say  they  are  averse  to 
going  on  with  the  scheme.  Now,  surely,  io  a  partnership 
Mice  this,  a  majority  might  dissolve  the  company.  Shall  it  be 
continued  at  tbe  instance  of  a  minority  of  two? 

The  refractory  partners  broke  off  before  any  material  part 
of  the  work  bad  been  done;  so  that  little  or  no  injury  could 
have  resulted  to  the  rest  from  the  abandonment  of  the  plan  by 
them.  They  broke  off  before  Boiling  bad  executed  tbe  Deed; 
as  is  proved  by  the  plaintiff's  own  witness  Hankcs  ;  they 
broke  off  before  the  only  efficient  general  meeting  was  held, 
that  of  April  1810;  in  short,  before  any  thing  had  been  done, 
except  the  removal  of  an  old  house  by  Boiling. 

In  every  view,  therefore,  specific  performance  was  not  the 
proper  relief;  either  on  general  principles,  or  on  the  particu- 
lar circumstances  of  the  case. 

The  remedy  was  plain ;  to  decree  compensation  to  those  of 
tbe  consenting  partners,  who  had  sustained  injury  by  tbe  refu- 
sal of  the  rest  to  abide  by  their  agreement:  and  the  mode  of 
ascertaining  the  compensation  was  equally  obvious,  an  issue  of 
quantum  damnificatus.  Boiling  had  suffered  an  injury  from  the 
removal  of  his  house,  and  the  loss  of  the  rents.  The  diffe- 
rence between  the  value  of  the  house  as  it  stood,  and  the  va- 
lue of  the  materials,  after  it  was  taken  down,  added  to  the 
rents  he  lost,  was  the  precise  amount  of  the  damage,  he  sus- 
tained ;  and  nothing  could  be  more  easily  adjusted.  As  to 
the  others,  it  is  difficult  to  see  how  they  suffered  any  injury, 
which  could  not  be  redressed  by  a  release  to  tbe  company  of 
the  shares  of  the  refractory  partners. 

March  Za\  1817,  Judge  Roane  pronounced  the  Court's  opi- 
*ioo,  as  follows  ; 
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Boiling. 


"  The  Court  U  of  opinion  that  the  first  Decree  is 
which  provides  that  the  agreement  among  the  proceeding! 
should  be  carried  into  specific  execution,  and  in  effect  allows 
that  that  execution  may  be  perfected,  on  application  la 
the  Court,  from  time  to  time,  by  any  of  the  parties  iftfe*estc*\ 
by  means  of  an  account  or  accounts,  the  sale  of  snares,  or  other- 
wise ;  as  to  all  which,  the  Decree  is  considered  aaooly  tissanle*** 
tory.  But  the  Court  is  of  opinion,  that  the  Decree  upon  the  as* 
tackment  is  erroneous,  as  it  subjects  the  Appellants  to  that  pro- 
cess, for  refusing  obedience  to  a  Decree,  which  as  yet  rwains 
general  and  uncertain,  and  the  extent  of  which,  as  it  relates  ta> 
them,  they  had  no  adequate  means  to  ascertain.  The  las*  De- 
cree is  therefore  reversed  with  costs ;  and  the  cause  ie  to  be 
sent  back,  to  be  finally  proceeded  m  pursuant  to  the  principles 
of  the  first  Decree,  which  are  approved,  as  above,  by  this  Goort 


Decided,  March 
5th,  1818. 


Harrison's  administrator  against  Raines's 
administratrix. 


l.  The  as-  ON  a  trial  of  an  action  of  Assumpsit  in  the  Petersburg  Ds> 
^^^trict  Court,  in  behalf  of  the  administratrix  of  the  assignee  ef 
the  assignor,  a  bond,  against  the  assignor,  on  the  ground  that  the  assignee 
obligor,  and  ob-  bad  sued  the  obligor,  obtained  judgment,  and  issued  execution) 
teioing  a  judg  OD  WD|ob  tn€re  wag  a  reiQnk  of  u  no  effects;99  the  plaintiff  om 

ment  and    cxe-  ■ 

cotioo   with  a  her  part  offered  in  evidence  a  record  of  the  aotioo  so  | 

totT;  tortfe  «■  *>y  AUen  Rai™>  ner  intestate,  in  his  lifetime ; 

£&"*"*  !>u  at-  the  counsel  for  the  defendant  moved  the  Goort  to  instruct  the 

that^ppeAreoce  Jurjf  that  the  plaintiff,  in  that  action,  bad  not  used  duedisV 

qSiled*  of*  the  Sen™* to  recovcr  the  c,ail11  froin  Ule  obligor ;  *  in  this,  that  ftf 
.obligor.  "did not  hold htm  to  appearance  bail  upon  ike  said  writ,  which 

aSv  stuart,  2**  heonght  tohave  done  in  order  to  maintain  the  present  aetiani(l) 


1  and  that  the  plaintiff  not  having  so  held  the  said 
"  to  bail  on  the  said  action,  therefore  could  not  now 
"  tain  this  action  against  the  assignor  of  the  said  bond.**  The 
Court,  being  divided  in  opinion,  refused  to  give  any  such  in- 
struction to  the  Jury ;  whereupon  the  defendant  filed  a  BiO  of 
Exceptions. 


(1)  Note.  The  plaintiff'!  attorney  endorsed  on  the  Writ,  that "  «•  heU  mm 
"  required  of  the  defendant 
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Verdict  and  Judgment  for  the  plaintiff;  from  which  the  de- 
fendant appealed. 

The  cause  was  submitted  without  argument  i;  and,  on  the 
5th  of  March,  1817,  the  President  pronounced  the  Court's  opi- 
nion, that  the  judgment  be  affirmed. 


Allen  against  Parbam  and  others.  Dft^\m!^ 

THE  controversy  in  this  case  arose  upon  the  construction  'j J^^  jj 
of  the  Wills  of  Richmond  Allen  and  fVHUam  Allen  of  New- vised  that  "tn 
*«*  Couaty.  r  W*2 

It  ap|>eared  that  Richmond  Allen  and  William  Allen,  being  **>rt«f  A    *<, 

brothers,   each  made  his  Will  in  the  month  of  July,  1807.  both   real  ani 

Richnond  Allen,  by  his  Will,  directed  that,  if  he  should  «i » SSSSd  t^Lte 

before  his  brother  William  Allen,  all  his  estate,  both  real  and  aii4  to  Asm/or. 

personal,  should  descend  to  hkn  and  his  heirs  forever,  one  negro  JJ1^ brother 

nan  Tom  excepted ;  but,  in  case  his  said  brother  William  should  •b<*»W  *«  ***• 

out  a  lanful  htirt 

die  without  a  lawful  heir,  then  it  was  his  will  that  it  should  be  it  tbouia  then 

equally  divided  between  his  brother  Wilson  Allen,  and  his ^J^jJJj 

nephew  Samuel  A.  Apptrson*  to  them  and  their  heirs  forever  :  bis  brother  W. 

he  also  gave  the  negro  man  Tom  to  Wilson  Allen  and  his  heirs. p^ \  J?, "to 

Wilson  Allen,  by  his  Will,  in  like  manner, devised,  that,  in  case^em  aud  *«"* 

he  should  die  before  his  brother  Richmond  Allen,  all  his  estate,  r    a.    uaviog 

real  and  personal,  should  decend  to  him  and  his  heirs  forever  *flwl^?t/fe*ieS- 

one  negro  man  Sam  excepted  ;  and  in  ease  his  brother  Rich  wr,  aod  without 

tnond  should  die  without  a  lawful  heir,  then  it  was  his  will  that  {J^  <„„  ' 

it  should  descend  to  his  brother  Wilson  Allen,  and  bis  nephew  «yM  *"*  ***• 

effect  j  but  tM 
Samuel  A.  Apperson,  to  them  and  their  heirs  forever  :  he  also  estate descended 

gave  the  negro  man  Sam  to  Wilson  Allen  and  his  heirs.  ne*l%f  the"  & 

Richmond  Allen  died  without  issue,  and  in  the  life-time  of  Wil*  visor. 

Ham  Allen.     After  the  death  of  the  latter,  (who  likewise  died     2.   In  such 

without  issue.)  Wilson  Allen  and  Samuel  A.  Apperson  took  posses-  «?"*.  \  **•*•> 

sioo  of  bis  estate,  (including  what  had  belonged  to  Richmond  v\ved  the  deri- 

AUen,)  claiming  the  whole  as  their  absolute  property.  ££e  ^J0^ 

estate  tail, 
which,    by  tbt 
Act  of  assembly,  would  have  been  turned  into  a  fee  simple  ;  and  the  limitation  over  could  not 
have  taken  effect ;  %•  See  Carter  ▼.  Tyler,  1  Call  165  ;  WMiumwn  v.  UibdUr,  2  if  wtf.  6SI  $ 
and  Eldridgtr.  FkA*,\  B.  If  M.  5$9. 
vox.  v.  58 


468  Supreme  Court  of  Afpoals. 

March,  Eemy  Parham  and  Peggy  bis  wilt,  Richard  Allen,  i 
J^JL  ,  k*  A.  JJ&n,  (he  other  brolhera  and  sitters  of  the  Testate** 
filed  their  Bill,  in  the  Superior  Court  of  Chancery  for  the 
Williamsburg  District,  claiming  an  equal  division  of  the  es- 
tates in  question,  on  the  ground  thai,  under  the  Will  of  JtesY 
mond,  William  Allen  took  an  estate  tail,  which,  by  operation 
of  law,  was  converted  into  a  fee  simple ;  and  that,  consequent- 
ly, the  devise  over  to  Wilson  Allen,  and  Samuel  A.  Appersm 
was  void  ;  that  the  bequest  in  WtitomCs  Will  was  lapsed  by 
the  death  of  Richmond  in  his  life-time ;  that  the  condition  hav- 
ing failed,  the  bequest  likewise  failed  ;  that,  even  if  Richmond 
bad  survived  William,  his  estate  Would  have  been  an  entail ; 
and  that  Wilson  Allen  And  Samuel  A.  Appersm  could  only  take 
as  heirs  general. 

The  defendarits,  presuming  that  the  Will  of  William  AUen 
was  the  only  one  necessary  to  be  looked  into,  contended  that, 
as  Richmond  died  in  the  life-time  of  William,  a  fact  known  16 
William,  who  possessed  himself  as  devisee  and  legatee  of  Jtaek* 
mend's  estate,  the  Court  should  read  his  Will,  as  if  nothing  were 
said  of  Richmond,  and  consider  the  bequests  as  immediate  re 
the  defendants,  which  they  believed  to  be  the  plain  intention  of 
the  Testator,  who  had  evinced,  most  clearly,  that  tfoy  were, 
next  to  Richmond,  the  objects'of  bis  bounty  :  but,  if  that  were 
not  correct,  yet,  that  a  devise  to  One,  with  a  limitation  orer  to 
another,  (as  in  this  case,)  of  both  rfal  and  personal  estate  m  At 
same  clause,  if  the  first  devisee  died  without  heir  in  the  Hfe-tftae 
of  the  Testator,  would  be  a  good  devise  over. 

Chancellor  Nelson  decreed  a  division  of  the  lands,  of  which 
Richmond  and  William  Allen  died  seised,  among  the  ptahrthtl 
and  defendants,  and  also  an  account  to  be  taken,  of  the  ifevts 
and  profits  of  the  lands  and  slaves,  and  reported  to  the  Coot; 
from  which  Decree  Wilson  AUen  appealed. 

Wickham  for  the  Appellant.  Admitting  (he  devise  by  WU- 
Uam  AUen  in  this  case,  to  be  of  an  estate  tail,  it  never  too*  fit- 
ted ;  for  Richmond  Allen,  the  devisee,  died  in  the  Testator* 
life-time.  The  limitation  over  to  Wilson  AUen  and  Appersom 
was  therefore  good  as  an  executory  devise  ;  though  bad  as  a 
contingent  remainder,  the  particular  estate  having  never  taken 
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effect  (1)    Id  such  case  the  remainder  man  will  take,  as  if     March,  . 
H9  devise  Id  tail  had  ever  existed.    The  Will  operates  as  if  ^J^J^ 
the  devise  to  him  were  immediate* 

fFirt€mHra.  If  the  demise  of  the  estate  tail  tails,  the  re- 
mainder must  tail  aJUo.  The  wbtfratut*  (ailing,  so  most  the 
foparstrqeture. 

March  6ft,  1817,  Judge  Roane  pronounced  the  following 
Opinion  of  this  Court. 

The  Court  perceives  no  error  in  the  principles  of  the  Pe- 
.cree  :  but  there  is  no  division  of  the  negroes  decreed,  although 
An  account  of  their  hives  is.  The  Court,  considering  the  De- 
cree, however,  as  Interlocutory,  and  that  a  division  may  he 
hereafter  decreed,  does  not  think  proper  to  reverse  the  De- 
£T*e  for  this,  but  affirms  it. 

(I)  Ifote  by  the  Reporter,  foe  Cruise's  Digest  p.  #13,-44,  aod  io  Asms 
<*o  Ess.  Dm.  492,  tat  doctrine  is  kid  down,  "that,  whenever  a  eontiofcfit  Man* 
•*  taboo  ii  preceded  by  a  fneehold  capable  of  supporting  it,  it  if  construed  a  eon- 
•*  tiogent  remainder,  aod  not  an  ezecutocj  devise  j  bat  it  if  possible,  thai  the 

*  freehold  to  limited  may,  by  a  subsequent  accident,  become  incapable  of  ever 
M  taking  effect  at  all ;  as,  by  the  death  of  the  first  devisee  in  the  Testator's  tile* 

*  time  j  in  which  case,  the  subsequent  limitation,  jftke  contingent^  Aw  net  them 
"  ka&«nedy  will  be  in  the  same  condition  at  the  Testator's  death,  (that  is,  at  the 
••  time  when  the  Will  is  to  take  effect,)  as  if  it  bad  been  limited  without  any  pre* 
**  ceding  freehold.  Now,  io  this  case,  it  has  been  held,  that,  nhere  such  subsequent 
m  limitation  could  net  vest  of  the  Testator's  death,  it  should  enore  as  an  executory 
**  devise  ratber  than  fail  for  want  of  that  preceding  freehold,  which  and 
u  never  taken  effect."  And  such  was  the  decision  in  Hopkins  v.  Hopkins, 
/Casts  Temp.  Talbot,  44 ;  1  Atk.  581 ;  1  Vesey  imV.  269.  But  it  may  be 
remarked,  that,  in  this  case,  upon  the  death,  without  issue,  of  Richmond 
JUen,  'the  devisee  m  fat/,  the  contingency,  upon  which  the  limitation  over 
«M  sfifeftjifd  to  take  effect,  actually  happened,  if  it  ever  did  ;  yet,  since,  at  that 
.time,  the  remainder  men  could  not  take,  (because  the  devisor  was  then  living,) 
Jfoey  could  not  take  at  aU  ;  for  no  time  was  appointed  by  the  WiU,  for  tltem  to 
take,  but  that  of  the  death  of  Richmond  Allen,  without  issue,  ft  seems,  however, 
that  the  contingency  never  happened  at  all ;  Jbr,  by  the  express  words  of  the  Will, 
She  dewee  to  RitkmmdAUen  was  only  fa  «w  he  survived  the  devisor ;  and  the 
limitation  over  must,  of  course,  have  been  intended  to  operate  in  the  event  of  bjs 
dying,  thereafter,  that  is,  after  taking  the  estate,  without  issue.  The  event  of  his 
dying,  in  the  tye-Hsm  of  the  Testator,  without  issue,  was  not  provided  for  in  the 
Wfll. 
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fk^t^A  Matthews  Executor  of  Garnett  against  Noel  and 

others. 

1.  A  Testator  THE  Appellees,  in  August,  1815,  filed  their  Bill,  io  the 
terMs  debts  n*rt  Superior  Court  of  Chancery  for  the  Fredericksburg  District, 
J^^J^^j'agaiosl  Ihe  Appellant  and  Robert  Gamed ;  stating  that  Henry 
nfcbed  for  three  Garnett,  Testator  of  the  Appellant,  departed  this  life  abcmi 
%tZAlmr£*Au*"*t.  1811,  having  by  bis  Will  devised  as  follows:  "After 
certain  jwcuoia-u  my  debts  being  paid,  that  all  my  slaves,  work  creatures,  ptae- 
workiog  his  plan  "  tation  utensils,  and  provisions  sufficient  for  their  support 
ption  «•  h"^*'  nnnUH,,y»  b6  furnished  for  three  years,  from  my  estate,  to 
which  he  then"  raise  the  sura  of  6ve  hundred  pounds  for  Nancy  and  Austin 
Xd^i"7twhu  Garnett.  children  of  Justin  GarncU,  (two  of  the  Appellees.) 
case,  tbooe  Le-"  and  also  five  hundred  pounds  to  be  Equally  divided  between 
farther  charge*-*'  the  children  of  Robert  QarnetU  (the  other  Appellees  :)  afte? 
ftc^b^n^dk"  tha*  8um  bcioS  r*i8ed  **  working  the  plantation  called  Far- 
jar/  thereof  as"  mer's  Hall.  I  then  devise  the  said  plantation,  one   half  us 

tf^famw"  Robert  0arndt<  (°"e  of  the  defendants,)  and  the  other  half  to 
mentofdebh*o6«  Nancy  and  Austin  Garnett*1  (the  legatees  before  mention- 
expense*  of  ad      ,  x     ,        .        ,  .  ,  _....  .  .  _. 

BiiowtratioD.and  ed :)  that,  by  the  said  Will,  several  persons  were  named  Exe- 

cha  *   wT^the Cllto^,  *nereo^  w'tn  a  direction   that  no  security  should    be 

estate  by  ano  required  of  them;  and,  by  a  Codicil,  the  Appellant  Thomas 

the  will  *   aQd Matthews  was  also  named  an  Executor:  that  the  Executors 

therefore    muit  name(j  jn  t|,e  fofiy  0f  ihe  Will  refused  to  qualify,  and  the  said 
'  abate  to   far,  as  J  n         * 

the  same  were  Matthens  alone  took  probate  thereof,  and  was  permitted  by 

the^^je^ Essex  Co,,nfv  Coart  to  qua^fy  without  security;  that  he  as 
by  the  u*e  of  Executor  possessed  himself  immediately  of  all  (he  real  and 
of  slaves,  &c.  personal  estate  of  the  Testator,  claiming  to  hold  Ihe  real  estate, 
Jj^JjJ  and  especially  the  plantation  called  "  Farmer's  Hair  in  virtue 
with  liberty  to  of  the  clause  aforesaid :  that  he  hath  sold  off  the  perishable 
to^hat'use^any1*8*11^  of  considerable  value,  and  had  ever  since  retained  ah* 
croP*.  °°  the  the  real  estate,  negroes,  &e.  and  received  all  their  profits: 
eipiratioooftliethnt  the  three  years  mentioned  in  said  clause  had  elapsed,  and 
said  term  of  j|,aj  much  rporp  tnrtn  a  8um  sufficient  to  pay  the  said  legacies, 
had  been  raised  by  working  the  said  plantation  called  Farmer's 
count*  ought °to Hall;  that,  though  this  was  the  case,  the  Appellant  had  not 
**  tak<i"jn  roch  l>a*c'  anv  PRrt  of  the  legacies,  and,  though  frequently  required 
decree,  for  pay-  to  surrender  the  said  plantation  to  the  devisees,  in  order  tint 
JpLfo^ht  \o  Partitioii  might  be  made,  he  still  retained  the  possession  of  it  : 

be  pronounced. 
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that  (he  Appellants  had  misapplied  the  profit*  of  the  real  and      March, 
proceed*  of  the  personal  estate ;  that  he  had  little  or  no  estate,  ^^ yr^* 
and  was  unable  to  reimburse  the  stuns,  so  misapplied,  to  the  Matthew*,  a*, 
parties  entitled  thereto.  Nodaodothe* 

The  prayer  of  the  Bill  was,  that  the  Appellant  might  be 
restrained  from  receiving  the  future  profits  of  the  estate,  unless 
he  gave  ample  security  for  the  faithful  application  of  them; 
that  he  might  be  compelled  to  surrender  the  estate  called 
Farmer's  Hail,  in  order  that  partition  thereof  might  be  made, 
according  to  the  direction  of  the  Will,  between  the  plaintiffs 
Austin  and  Nancy,  and  the  defendant  Robert  Gamrtt;  that  he 
might  render  an  account  of  the  profits  thereof,  and  be  decreed 
to  pay  the  plaintiffs  their  respective  legacies  aforesaid,  with 
Interest  from  the  time  they  ought  to  have  been  paid ;  and  for 
general  relief. 

To  this  Bill,  the  Appellant  filed  his  answer,  admitting  most 
of  tne  allegations,  but  controverting  the  construction  of  the 
Will  contended  for  by  the  plaintiffs;  stating  that  he  had  been 
advised  that  the  proper  construction  thereof  was,  not  that  the 
plantation  should  be  worked.  Sic.  for  three  years  after  the 
Testator's  death*  but  for  and  during  three  years  after  the  Testa- 
tor's debts  were  paid;  and,  as  the  debts  had  not  been  paid,  the 
defendant  had  continued  the  cultivation  of  the  estate;  deny- 
ing that  he  had  been  able  to  raise  a  fund  sufficient  to  |iay  the 
debts  and  legacies  ;  and  alleging  that,  in  consequence  of  the 
Embargo  and  the  War,  but  little  profit  bad  been  made  from 
the  estate. 

,  The  plaintiffs  replied  generally  to  this  answer.     The  Bill 
was  taken  for  confessed  as  to  the  defendant  Robert  Garnett. 

In  the  Will  of  the  Testator,  (which  was  made  an  Exhibit 
in  the  cause)  there  was  a  provision  that  Hannah  S.  Neati 
should  "  have  liberty  to  live  in  the  mansion  house,  to  have 
"  full  use  of  all  the  land,  houses,  Sic.  from  the  cross  fence,  run* 
M  n*ng  from  Lydia  Brook's  to  the  White  Oak  Swamp,  during 
"  the  term  of  three  year* ;  that,  (after  raising  the  legacies  to 
"  the  plaintiffs,)  Maria,  Washington,  and  Frnton  Manner,  a  son 
"  and  daughters  of  Anne  Mariner,  should  have,  in  young  ne- 
"  groes,  to  the  amount  of  five  hundred  pounds,  Sic. ;  that,  if, 
"from  his  personal  estate,  more  money  was  raised  than  would 
u  discharge  his  debt*,  tt  be  laid  out  la  lands  or  young  negroes, 
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Ma*ch,  "  m  aright  be  judged  beet  by  bit  Executors,  for  the  tofearaat  of 
^J^^  a«*  legatees,  Ju.;  that  tfan»*4S.  Ifea*  be  furnuhe*  with  a 
Matthews,  a*.  a  •"•cient  <jaoot»ty  ef  etecfc  for  ber.  use,  and  tbe  sue  ef  bar 


*•  "  family ;  tbat  evety  necessary  be  furnished  ber  by  hm 

' "  caters,  so  that  sbe  might  never  want,  and  thai  whatever 
H  timber  abe  might  want,  and  firewood,  be  furnished  ber  from 
"thereat  of  bia  lands.* 

Ao  account  of  the  Appellant'*  Executorship,  mode  oat  ay 
Commissioners,  appeioted  by  the  County  Court  of  Eases  sea* 
tiu4*stiintim  if  the  anal,  end  approved  by  that  Court,  was  aim 
exhibited ;  according  to  which,  H  appeared  that  the  AppefJaat 
bad  aold  produce  from  the  estate  to  the  amount  of  upwards  ef 
2000*.  which  be  claimed  to  have  disbursed  In  the  payment  ef 
debts,  and  some  legacies,  particularly  that  to  the  Mknrmero;  nad 
a  balance  of  339  J.  15$.  3<£  appeared  to  be  due  from  the 
to  him. 

Sundry  affdavits  were  read,  on  the  bearing,  without  < 
Hon.    The  principal  facts  proved,  were  that  the 
bad  very  little  property;  that  Farmer's  flail  was  * 
and  productive  estate;  the  smallest  estimate  of  its  ; 
duct  being  500  barrels  of  corn,  and  700  bushels  of  wheat; 
that  the  Testator  bad  a  large  personal  estate,  there  feeing 
teen  crop  hands,  &e. 

Chancellor  Nelson  decreed,  that  tbe  Appellant  sboaM,i 
the  1st  of  January,  1817,  surrender  tbe  estate  called 
Hall,  to  certain  Commissioners,  for  tbe  purpose  of  | 
the  same  between  tbe  plaintiffs  Nancy  aod  Austin,  and  ana  de- 
fendant Robert  GonuCt,  according  to  tbe  directions  of  As 
Will;  tbat  he  should  pay  to  the  plaintiffs  tbe  legatee,  taatwy 
the  Will  were  to  be  raised  by  working  the  said  estate 
Farmer's  Hall,  with  interest  thereon  from  tbe  date  of  an* 
eree;  "  U  being  manifest  from  ike  account  he  exkk\Ucm\ 
"  more  than  the  amount  ef  those  legacies  had  been  so 
tbat  a  Commissioner  should  take  an  account  of  the  i 
raised,  for  tbe  purpose  of  ascertaining  tbe  time, 
amount  of  them  reached  to  lOOof.  and  inquire  what 
reasonable  rent  of  the  said  estate,  oinoe  tbe  aaid  sum  woa  ao 
raised;  reserving  to  the  plaintiffs  the  liberty  of  applying  fee  a 
decree,  (when  the  account  should  be  reported,)  for  an  < 
teat  for  the  interest  on  their  respective  legacies,  from  tbe  4 
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they  should  be  thereby  shew*  to  have  been  raised,  to  the  time     M*a<m, 
from  which  interest  was  by  the  decree  given  thereon.  v^J«n!ZL^/ 

From  this  Decree  an  appeal  was  allowed  by  this  Court,  on  Matthew*,** 
petition  of  the  Appellant ;  in  which  petition,  the  decree  was,.  .  *_.  _ 
Alleged  to  be  erroneous,  lor  the  following  reasons : 

1st,  Because,  by  the  terms  of  the  Will,  the  lands,  slaves, 
Ac.  were  to  be  worked  three  years  after  ike  debts  were  paid; 
pfcinly' importing  that  the  debt*  were  first  to  be  paid. 

2d,  Because,  evert  if  the  Will  admitted  of  a  different  cob- 
•traction,  the  slaves,  stock,  &c.  were  assets  in  the  bands  of  the 
Executor,  for  the  payment  of  the  Testator's  debts,  and  their 
profits  ought  by  law  to  be  applied  to  the  discharge  of  debts, 
oven  contrary  to  the  intention  of  the  Testator,  if  he  had  ia> 
traded  to  prefer  his  legatees  to  his  creditors. 

3d,  Because,  if  these  profits  had  been  improperly  applied  to 
tbe  payment  of  debts ;  jet,  as  those  debts  were  all  of  them 
chargeable  on  the  personal  estate,  and  many  of  them  charge* 
table  on  the  real,  the  Executor,  being  defendant  in  Equity,  was 
entitled  to  stand  in  the  place  of  the  creditors,  whose  claims  he 
fiad  satisfied. 

4th,  Because  it  was  evident  that  the  Executor  acted  for  the 
benefit  of  all  parties,  by  keeping  the  estate  together,  instead  of 
selling  the  personal  property,  as  he  ought  to  have  done,  for  the 
payment  of  debts,  in  which  event  there  would  have  been  no 
fund  for  the  legacies  claimed  by  the  plaintiffs. 

5th,  Because,  on  the  principles  contended  for  by  tbe  plain- 
tiffs, no  decree  for  the  payment  of  any  sum  of  money,  or  for 
delivery  of  possession  of  the  land  ought  to  have  been  render- 
ed, until  an  account  was  taken  of  the  Executorship,  that  it 
anight  appear  how  much  of  the  mixed  fond,  consisting  of  the 
profits  of  the  lands,  slaves,  &c.  was  to  be  credited  to  the  lands  ; 
flow  much  to  tbe  slaves  and  ether  pers&nal  estate  ;  and  what 
Itond  there  was  for  the  payment  of  the  other  legacies. 

Tbe  Petitioner  also  submitted  a  question,  whether  the  other 
legatees,  who  were  concerned  in  interest,  ought  not  to  have 
been  parties. 

Wickham  for  the  Appellant,  argued  in  support  of  tbese  posi- 
tions ;  and,  in  discussing  the  third  point,  referred  to  Epprs  v. 
Randolph,  2  Call,  125—190  ;  Tinsley  v.  Andersen,  3  Call  329— 
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Maecm,     333 ;  and  Foster  and  Wife  v.  Crenshmnfs  Executors,  3 
KJ2£^,  514—521. 

Matthews,  Ac 

mT  ,   *.  Stanard,  for  the  Appellees,  insisted,  1st,  That  by  the  Will, 

there  was  only  ao  implied  charge  oo  the  estate  called  Faraert 
Hall,  for  the  payment  of  debts  ;  a  charge,  which  operated  on 
the  land  in  the  hands  of  the  devisees,  in  the  event,  that  the  per- 
sonal estate  proved  inadequate  to  the  payment  of  debts,  but  did 
not  put  the  said  estate  into  the  hands  of  the  Executor,  that  ill 
profits  might  he  applied  to  exonerate  the  personal  estate  from 
(«)  BmdUr  v.  the  payment  ot  debts  {a) 

»f*!V^w  2d.  The  Appellaot  was  not  entitled  under  the  Will  to  hold 
t.  Ttmpkinsjb.  the  estate  called  Farmer's  Hall  for  any  purpose ;  (unless  to 
t.  /ope,  3  P.  take  the  crop  growing  at  the  death  of  the  Testator;)  tht 
<  ffW32^  Bide-  effect  of  the  Will,  on  a  sound  construction  of  it,  being  to  charge 
Jtk.  79;  Bndgt-  the  land,  tit  the  hands  of  the  devisees,  with  the  1000/.  to  be  raised 
jml»2^Earl^TOm  **'  w*tn  tne  Assistance  °f  &*<&  <f  bis  negroes,  work  ens* 
tfjnckifuin  ▼.  tures,  &c.  and  provisions  for  their  support,  as,  after  the  paymesd 
2RjDvk€<tfJn  <f  debts,  could  be  furnished  for  that  purpose. 

?JtoVa%'  3d*  ,f  the  Ex€Cutor  had'  under  the  WHI'  a°y  tot****  w  « 
454.  control  over  the  said  estate,  it  was  limited  to  the  oltjeet  of 

raising  the  1000/.  for  the  legacies,  and  to  the  time  of  three  years 

for  the  attainment  of  that  object. 

4th.  Even  if  the  Executor  could  bold  the  estate  longer,  than 
three  years,  to  raise  the  1000/.  yet  it  was  competent  to  the 
Court  of  Chancery,  without  the  interposition  of  ao  accoaat 
before  a  Commissioner,  to  inquire  into  and  ascertain  the  fast 
whether  it  had  been  raised  ;  and,  as  the  account  he  exhOUsd, 
shewed,  manifestly,  and  on  its  face,  that  a  much  larger  amount, 
than  that  sum,  bad  been  raised,  it  was  proper  for  the  Court,  this 
fact  being  so  ascertained,  to  decree  as  well  payment  of  the  le- 
gacies, as  the  surrender  of  the  land;  especially  under  the  cir- 
cumstances that  the  Executor  was  of  very  limited  responsi- 
bility, and  the  account  and  evidence  shewed  many  acts  of 
mal  administration. 

5tb.  As  to  parties,  it  appears  from  Coop.  Eg.  p.  39,  that  «B 
the  Legatees  need  not  be  parties,  except  where  a  residuum  k 
to  be  divided.(l) 

(1)  Note.    See  alio  Bronchus  Jdm'x.  ▼.  BroofuU  Jd»V.  3  Munf.  t*. 
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March  Qth,  1817,  Judge  Roane   pronounced  the   Court's     March, 

opinion.  v^!^ 

44  The  Court  is  of  opinion,  that  the  debts  of  the  Testator  Matthews,  a*. 

were  not  to  be  paid  out  of  the  profits  of,  or  chargeable  on,  the  v- 

B  .         -    «  ■  »  Noel  and  otoen. 

real  estate,  in  exoneration  of  the  personal. 

"  The  Court  is  farther  of  opinion,  that  the  legacies  of  500/. 
to  the  children  of  Justin  Qarnett,  and  the  like  sum  to  the  chil- 
dren of  Robert  Garnett,  were  no  farther  chargeable  on  the 
slaves,  and  other  personal  estate,  directed  to  be  used  on  the 
plantation  called  Farmer's  Hall,  than  on  such  part  thereof  at 
should  remain,  after  the  payment  of  debts  aud  the  expenses  at- 
tending the  administration,  and  after  a  sufficient  provision 
being  made  for  the  use  of  Hannah  S.  Neale  and  her  family; 
and  that  those  legacies  must  consequently  abate,  so  far  as  the 
same  were  not  raised,  within  the  term  of  three  years  limited 
therefor,  by  the  use  of  the  said  residue  of  slaves  and  personal 
estate,  and  the  Farmer's  Hall  plantation  aforesaid ;  which  term 
of  three  years  ought  not  to  commence  until  the  1st  of  January, 
1812;  with  liberty  to  sever,  and  apply  to  that  use,  any  crops 
on  the  ground  at  the  expiration  of  said  Term,  after  which,  the 
Appellant  should  be  answerable  to  the  devisees  of  (hat  plan- 
tation for  a  reasonable  rent,  until  the  same  is  delivered  up." 

'*  The  Court  is  farther  of  opinion,  that  there  is  no  error  in  so 
much  of  the  Decree  of  the  Chancellor,  as  directs  a  surrender  of 
Che  said  plantation,  and  a  partition  thereof;  but  that  so  much 
of  the  said  decree,  as  directs  the  legacies  aforesaid  to  be  paid 
before  the  proper  accounts  were  taken,  and  the  residue  thereof,  so 
far  as  it  may  conflict  with  the  principles  hereby  established,  is 
erroneous." 

"  The  Decree  therefore,  so  far  as  it  is  thus  declared  to  be 
erroneous,  is  reversed  with  costs,  and  the  residue  thereof  af- 
firmed; and  the  cause  is  remanded  to  the  said  Court  of  Chan- 
cery, to  have  accounts  taken,  as  well  of  the  Administration, 
by  the  Appellant,  of  the  goods  of  his  Testator,  as  of  the  pro- 
ceeds of  the  Farmer's  Hall  Plantation,  and  excess  of  the  slaves 
and  personal  estate  aforesaid;  (in  which  latter  account,  the 
Appellant  must  have  credit  for  a  reasonable  hire  for  such  of 
the  slaves,  and  other  personal  estate,  used  on  said  plantation, 
as  be  would  have  been  justified  in  selling  for  the  payment  of 
debts,  and  his  commissions  as  Executor,  or  in  hiring  out,  to 

vol.  v.  59 
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Maeob,     raise  the  provision  to  be  furnished  Hannah  S.  Neale  and  tmit 

1817 

l^-.-^j  'y»  f°r  °oth  which  purposes,  the  Commissioners  are  to  set 
Matthew,  &c.  apart  a  sufficient  fund ;  the  hires  of  which  slaves,  and  other 
N^^^  personal  estate,  are  to  be  credited  as  aforesaid,  and  durgd 
to  the  Appellant  in  his  Administration  account ;)  and  lo  be 
farther  proceeded  in,  according  to  the  principles  above  declar- 
ed, in  order  to  a  final  decree. 


Decided,  March       Horner  against  Marshall's  administratrix. 

7th,  1317.  ^ 

1.  It  it  a  mf      Gustavus  B.  Horner  presented  a  Bill  lo  the  Cbancellorftr 

eJSt7fo?^^tne  Richmond  District,  praying  an  Injunction  to  stay  pr«*  «* 

petuml     lojunc  ings  on  the  two  Judgments  obtained  against   him*  for  defa* 

went  in*land/r,  iion<  by  Charles  Marshall  and  by  Charles  -Marshall  and  *fc 

that,  at  theUme  which,  after  the  death  of  the  said  Marshall,  had  been  rewd 

of  ipeakiof  the  ^^ 

defamatory        by  actions  of  debt,  instituted  by  his  widow  and  administratrix. 

32^ jX**S     The  gro""*18  <*  Equity  stated  in  the  Bill  were,  in  subitiaee, 

wm     obtained,  that  the  complainant,  at  the  time  of  speaking  the  word*  ft* 

in tbeBfii^ho  wn>ch  the  actions  of  slander  were  brought,  and  when  the  Jufc 

wm    defendant  ments  were  obtained,  was  in  a  state  of  partial  mental  demp- 
at     law)      was  *  ,   « •  •- 

boon*,  or  in  a  ment%  occasioned  by  a  domestic  calamity  ;  that  Marshall  w» 

State   of  martini  tb 

mental  deruntn ■**  was  conv*nced  °f  this,  and,  contented  with  receivisf  » 

menionthtsuthco*t9  only,  declared  his  intention  never  to  demand  the  das* 

Mom  mrdt  rt  £e>  recovered  by  those  Judgments,  which  lay  dormant  front* 

**kd*  year  1797  to  1807  ;  but  no  written  release  was  ever  execold- 

Chancellor  Taylor  refused,  but  the  President  of  the  Coart 

of  Appeals  (Judges  Roane,  Brooke,  and  Cabell  cooeuR^ 

Judge  Coalter  being  absent,)  granted  the  Injunction. 

The  cause  was  heard  on  the  Bill,  Answer,  Exhibit!  sod  &' 
ami  nations  of  Witnesses,  by  which  the  allegations  in  the  **• 
in  relation  to  the  partial  mental  derangement  of  the  cojapW** 
ant,  were  amply  supported  ?  it  appearing  that,  on  the  safy* 
tvhich  the  defamatory  words  related^  he  was  insane,  Iboqp  * 
mind  was  sound  in  other  respects.     It  appeared,  also,  w* 
dence,  that  Marshall  refused  to  release  the  Judgment!  tf>  B+ 
tier  ;  determining  to  hold  them  as  a  security  for  his  firtW*** 
behaviour ;  though  he  repeatedly  expressed  an  intent** 
to  demand  the  money,  and  that  his  children  never  ^^ 
eeive  it;  aod,  sometime  after  the  Judgments  were 
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Horner  and  Marshall  were  publicly  reconciled,  and  shook  hands  Mahc*, 
as  a  token  of  renewing  their  former  friendship. 

Chancellor  Taylor  dismissed  (he  Bill  with  costs,  from  which  Homer 

Decree  the  complainant  appealed.  * 

mu  u       ..    !,    u  nu      *  j  Marshall* 

The  case  was  submitted  here  without  argument ;  and,  on  administratrix- 
the  7in  of  March,  1817,  the  Court  reversed  the  Decree  with 
costs,  and,  proceeding  to  make  such  Decree,  as  the  Chancellor 
«hould  have  rendered, directed  the  Injunction  to  be  re-instated 
and  made  perpetual ;  but,  on  the  circumstances  of  the  case, 
that  the  Appellant  pay  the  coats  in  the  Court  of  Chancery. 


Pickett  and  Wife  and  others  against  Chilton.     Decided,  Maw* 

^  11th,  1817. 

ON  the  27th  of  October,  .803,  upon  a  contemplated  inter-  j  Construction 

marriage  between  the  Appellee  and  Mrs.  Felicia  Chilton,  the  of  a  marriage 

widow  of  Orrick  Chilton  deceased,  who  was  possessed  of   awnich  the*  per- 

considerable  personal  estate,  and  had  then  living  two  children  J?0*1  ^J16^ 

by  her  first  husband  ;  a  Deed  of  Trust  was  executed  by  the  wife  was  convey- 

said   parties,  reciting  an  agreement  between  them,  "  that  Johnfor  £r  u^Sa 

*«  Chilton  (the  Appellee)  should,  after  the  said  intended  mar- the   marriage; 
x  then,  upon  trust 

that  the  husband 
and  wife  should  enjoy  the  profits  during  the  coverture ;  and,  afterwards,  that  the  Trustees  ohould 
assign,  transfer  and  pay  over  all  the  said  property  (that  might  leinain)  to  the  wife  in  case  she  sur- 
vived the  husband  ;  but,  if  the  died  before  him,  then  to  such  p«rw>n  or  persons,  as  she  should, 
notwithstanding  her  coverture,  appoint  by  Deed  or  Will,  "  to  the  intent  thot  the  tame  might  not  be 
at  the.  disp'til  qf,  or  subject  to  the  control,  debts,  J 'orfeitures  or  engagement*  iff  the  hwband  ;*• 
with  a  provision  thai,  in  the  event  of  her  summit?  him,  and  claiming  any  part  of  his  estate,  by 
right  or  dower  or  otherwise,  the  Trustees  should  hold/or  his  benefit  and  that  qf  his  executor*,  tec.  ; 
but  without  any  provision  for  the  event  of  hit  surviving  her,  and  her  failing  to  make  any  ippointr 
ment.  The  husband  having  survived  the  wife,  itho  mode  no  appointment,  was  entitled  to  the  pro- 
perty as  her  administrator,  and  not  compelled  to  make  distribution  to  her  children  by  a  former 
bus  band. 

2.  The  Clerk**  stating  in  the  transcript  of  the  Record,  that  certain  Answers,  which  are  filed, 
and  copied  in  such  transcript,  were  not  noticed  by  the  Court,  in  not  to  be  relied  upon  by  the  Ap- 
pellate Court,  if  the  contrary  may  be  inferred  from  the  Decree  itself. 

3.  If  the  caption  of  the  Decree  names,  as  defendants  to  the  cause,  certain  persona  whose  Answers 
are  filed,  and  the  Decree  states  that  the  cause  was  heard  upon  the  Bill,  J  Miters  and  Exhibits ;  it 
mxnj  be  inferred  that  the  Answers  of  those  persons  were  noticed  by  ihe  Court. 

4.  The  ooly  effect  of  the  omission  of  a  Replication  to  an  Answer  is  that  all  the  facts  stated  in 
■aeh  Answer  are  admitted.    See  Kennedy  v.  Baylor,  I  Wash.  163. 

5.  It  it  not  a  sufficient  ground  for  reversing  an  interlocutory  Decree,  that  no  day  was  given  to 
an  infant  defendant  to  shew  cause  against  it,  after  be  should  come  of  age  j  because  such  omission 
jsjsay  becwrecUdiathcfinaJ  Decree. 
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Mabcb,     "  riage,  receive  and  enjoy,  during  the  joint  lives  of  them  the 
1817>       "  said  John  ChiUm  and  Felicia  Chiton,  the  interest  and  occ* 
Pickett  &  Wife"  P*^00  of  the  said  personal  estate,  and  also  that  the  same,  sad 
and  others    « the  interests  and  pro6ts  thereof  from  and  after  the  decease  of 
Chiltoo.     "  »nch  of  them  the  said  John  and  Felicia,  as  should  first  happen 
"  to  die,  should  be  at  the  sole  disposal  of  the  said  Felicia,  not- 
"  withstanding  the  coverture  ;"  and  that,  if  Felicia  Chilton  ssx- 
vived  the  Appellee,  she  should  have  no  part  of  bis  real  or  per 
sens!  estate,  by  virtue  of  tier  title  to  dower,  or  as  his  adnsk* 
tratrix  :  in  pursuance  of  which  agreement,  and  in  conskfoi- 
tion  of  three  dollars  paid  to  Mrs.  Chilian  by  the  Trustees,  ste 
conveyed  the  whole  of  her  said  personal  estate  to  Ge*p 
Christopher  and  Thomas  Chilton,  their  Executors,  &c,  apes 
trust, "  for  Felicia  Chilton,  and  her  assigns,  until  the  solemnm- 
"  tion  of  the  marriage,   then  upon  trust,  that  tbey  the  said 
"  Trustees,  their  Executors,  &c.  should  permit  the  said  Job 
"  Chilton  and  Felicia  Chilton,  his  intended  wife,  to  have,  »• 
"  ceive  and  enjoy  all  the  interests  and  profits  of  the  said  pro- 
"  perty,  assigned  to  and  for  his  own  use  and  benefit,  and  fron 
"  and  after  the  decease  of  such  of  them,  the  said  John  and  fr 
"  licia,  as  should  first  happen  to  die,  then  upon  trust,  that  tbey 
"  the  said  Trustees,  &c.  should  assign,  transfer  and  pay  orerafl 
"  the  said  property  (that  may  remain)  to  the  said  Felicia  CM- 
"  ton  in  case  she  survived  John  Chilton,  but,  if  she  diedbf** 
"  him,  then  unto  such  person  or  persons,  and  at  the  time,  tad 
"  in  the  proportions,  as  she  the  said  Felicia  should,  notwUhstsnisg 
"  her  coverture,  by  any  writing  or  writings,  under  her  handanitdh 
"  attested  by  three  or  more  credible  witnesses,  or  by  her  last  t$ 
"  and  testament,  in  writing,  to  be  sealed,  &c,  and  published 
"  before  the  like  number  of  witnesses,  direct,  limit  orajp**> 
"  to  the  intent  that  the  same  might  not  be  at  the  disposal  $  n** 
"ject  to  the  control,  debts,  forfeitures  or  engagements  qftht** 
"  John  Chilton."    Then  followed  a  provision  that,  in  the  erest 
of  her  surviving  him,  and  claiming  any  part  of  his  estate,  ty 
right  of  dower,  or  otherwise,  the  Trustees  should  bold  W 
his  benefit,  and  that  of  his  Executors,  &c. 

No  provision  was  made  in  the  Deed  for  the  event,  nWjr 
terwards  actually  occurred,  of  the  Appellee's  surviving  his  *r* 
andher failing  to  make  any  appointment. 
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After  Fchcia  Chilton's  death,  George  Christopher  took  admioi-      Maecb, 
strarion  oo  her  estate,  and  as  administrator  or  as  trustee*  contiou-       1817# 
ed    to  bold  the  property  and  receive  the  profits,  and  so  continued  p^ett  &  Wif« 
to  bold  at  the  time  the  suit  was  instituted,  except  that  he  sold    and  othm 
some  of  the  property  to  John  Chilton  himself.     This  administra-     chiltoo. 
tion  was  afterwards  revoked,  and  granted  to  the  Appellee.  Her 
children  by  her  first  husband,  together  with  Steptoe  Pickett,  (who 
intermarried  with  one  of  them,)  claimed  and  afterwards  had 
possession  of  the  balance  of  the  property  included  in  the  said 
Trust  Deed. 

The  Appellee,  in  1810,  about  four  years  after  the  death  of 
his  wife,  brought  suit  in  the  Chancery  Court  of  Williamsburg, 
against  the  Trustees  of  those  infant  children,  to  recover  the 
said  property,  and  set  forth  in  his  Bill  the  foregoing  circum- 
stances ;  also  alleging  that  he  neither  knew  himself,  nor  was 
able  to  prove  the  number  of  the  negroes,  stock,  &c.,  or  the 
quantity  and  value  of  the  other  personal  property,  of  which 
the  Trustee  Christopher  had  possessed  himself  under  the  Deed, 
or  to  what  amount  tbey  had  increased.  He  therefore  prayed  a 
discovery,  and  to  be  relieved,  &c. 

Thomas  Chilton  was  appointed  guardian  ad  litem  to  the  infant 
defendants  ;  and  the  answer  of  Felicia  A.  C.  Chilton,  by  her 
said  guardian,  was  filed  among  the  papers  in  the  cause,  but  was 
said  by  the  Clerk,  in  the  transcript  of  the  Record,  not  to  have 
been  "  noticed  in  the  proceedings  at  rules,  or  in  Court." 

The  Chancellor  granted  an  Injunction,  restraining  the  de- 
fendant George  Christopher  from  disposing  of,  or  otherwise  mak- 
ing away  with  any  of  the  property,  mentioned  in  the  Deeds 
and  also  enjoining  bim,  and  all  others  concerned,  from  proceed- 
ing in  a  suit  against  the  complainant,  in  the  County  Court  of 
Westmdreland  ;  for  the  amount  of  his,  the  complainant's,  pur* 
chase  of  property  of  the  said  Felicia  Chilton,  sold  by  the  said 
George  Christopher. 

The  defendant,  George  Christopher,  in  his  Answer  stated 
that,  at  the  request  of  Felicia  Chilton,  and  with  the  consent  of 
John  Chilton,  he  drew  the  Deed  of  Trust  in  question,  on  the 
day  of  their  intended  marriage  ;  that  he  was  directed  by  both 
parties  to  draw  it  so  that,  on  the  death  of  either,  the  survivor 
was  to  have  no  interest  in,  or  control  over,  the  estate  of  the 
one  first  dying ;  hut  that,  in  consequence  of  bis  want  of  skill 
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March,     as  a  draftsman,  and  his  being  greatly  harried  in  making  At 
^if^*       draft  by  the  knowledge  that  the  marriage  was  delayed  only,  *di 
Pickett  &  Wife tne  contract  was  finished,  he  omitted  to  insert  in  the  Deed  a 
and  others    clause,  providing  that  in  the  event  of  Mrs.  Chilton's  dying  bs» 
Chilton,      fore  her  husband,  he  should  have  no  interest  in,  or  control  over, 
j         her  estate.     The  Respondent  averred,  however,  that  the  Dead 
was  understood  by  both  parties  as  having  that  effect ;  that,  s» 
strong  was  the  impression  of  John  Chilton,  the  complainant 
that  such  was  its  meaning,  that  he  even  solicited  the  Respos> 
dent  to  qualify  as  administrator  of  the  estate  of  FeUda  Ckittm, 
and,  at  the  sale  of  her  estate  by  bim  as  administrator,  purchased 
of  her  perishable  property  to  the  amount  of  \Qbl ;  and,  in  Jan- 
uary following,  when  the  trust  negroes  were  hired  oat,  having 
been  also  previously  advertised  by  this  defendant  an  Trustee 
and  not  as  administrator,  the  complainant  attended  the  hiring 
thereof,  and  assisted  this  defendant  in  carrying  on  the  tame,  by 
distinguishing  the  trust  negroes  from  others,  and  became  a  se- 
curity in  some  of  the  bonds,  taken  at  the  said  hiring,  and  at 
neither  sale,  nor  hiring  did  be  the  complainant,  in  the  slightest 
manner  state  any  claim  to  the  said  property,  or  any  of  it ;  thai 
when  the  time  of  credit,  allowed  by  this  defendant  on  the  sals 
of  the  trust  property,  had  expired,  he  instituted  the  suit  against 
the  complainant  for  the  purpose  of  recovering  the  amount  of 
his  purchase  at  the  sale  aforesaid,  and  after  that  he  heard  of  ths 
claim  of  the  complainant,  as  set  forth  in  his  Bill. 

The  defendant  farther  stated,  that,  by  mistake,  he  included 
in  the  Deed  four  negroes,  to  which  he  then  hud  himself  ths 
legal  title,  the  nature  and  grounds  whereof,  he  set  forth  at 
length  ;  claiming  them  as  his  own. 

Steptoe  Pickett  and  Sarah  Orrick  his  wife,  late  Sarah  Orridk 
Chilton,  filed  their  Answer  contending  that,  under  the  Deed, 
they  were  entitled  to  one  half  and  Felicia  A.  C.  Chiltm  to  the 
other  half  of  the  property,  of  which  their  mother  Felicia  Cktftm 
died  possessed. 

The  deposition  of  Oeorge  Christopher,  to  the  same  efted, 
with  his  Answer  on  the  subject  of  the  omission  in  writing  of 
the  Deed,  was  taken  and  filed  ;  but  endorsed,  '*  excepted  to  by 
"  the  plaintiff,  because  there  was  no  orderfor  taking  it,  the  de- 
44  ponent  was  a  party  interested,  and  incompetent  to  give  eH» 
a  dence  in  the  cause." 
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Sundry  other  depositions  were  taken,  some  with  a  view  to      Maecb, 
prove  what  was  the  intention  of  the  parties  to  the  Deed,  from        1817< 
parol  declarations  of  the  husband,  and  others,  upon  collateral  p^ett  &  wife 
points.  aod  others 

The  cause  came  on  to  be  heard  in  Fredericksburg,  (to  which  ChilW 
Court  it  had,  in  the  mean  time  been  transferred  by  law,)  on  the 
19th  of  September  1815,  and  the  Chancellor,  by  an  interlocu- 
tory Decree,  ordered  lhat  the  complainant  should  recover  the 
slaves  and  other  property,  included  in  the  said  Deed,  and  that 
the  Appellants  should  deliver  them  up,  and  that  Christopher, 
the  Trustee,  should,  for  the  time  he  held  them,  account  for  their 
hires,  <fec. 

From  this  Decree,  the  defendants,  Pickett  and  nrifc  and  Fe- 
licia Anne  Corbin  Chilton,  upon  their  petition,  were  allowed  an 
appeal  to  this  Court 

Leigh*  for  the  Appellants.  The  decree  is  founded  oo  the 
opinion,  that  as  the  marriage  settlement,  of  October,  18*3> 
contain*  no  declaration  or  limitation  of  trust,  beyond  the  dura- 
tion of  t tie  coverture  of  John  and  Felicia  Chilton,  the  remainder 
of  the  estate  thereby  settled,  in  the  event,  which  has  actually 
happened,  of  the  wife  dying  without  exercising  ber  power  of 
appointment  over  the  settled  estate,  is  in  no  wise  affected  by 
the  settlement ;  and  ber  husband  is  entitled  to  -it,  either  jure 
mariti,  or  as  administrator  of  his  deceased  wife.  But  I  con- 
tend, that,  according  to  the  just  construction  of  the  settlement, 
taken  by  itself,  and  without  regard  to  extrinsic  evidence,  the 
wife  ought  to  be  considered  as  a  feme  sole  in  respect  of  all  the 
settled  estate;  that  her  husband,  by  that  deed,  renounced  all 
bis  marital  rights,  whether  to  accrue  before  or  after  the  cover- 
ture determined,  and  his  right  of  administration  among  the 
rest;  and  consequently,  that  the  settled  estate  devolved  to 
the  defendants,  the  only  children  of  the  wife. 

The  stipulation  on  the  wife's  part  in  favour  of  the  husband, 
expressed  as  the  consideration  that  moved  him  to  this  settle- 
ment of  her  property,  was,  that  she  would  by  the  same  instru- 
ment, renounce  all  benefit  of  his  estate  to  be  acquired  by  the 
marriage;  as,  dower  of  his  real,  distribution  of  his  personal! 
and  even  the  right  of  administration  on  his  estate,  should  she 
survive  him.    Hence,  it  is  a  natural  and  just  construction  of 
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Marcs,     the  corresponding  stipulation  on  the  husband's  part  in  (he 

1817,       wife's  favour,  (vis.  thai  ber  property  should  be  at  her  sole  sad 

*fckett  a  Wife001?  disposal,  noUmikstandmg  the  coverture)  that,  as  it  is  eer- 

sod  others     relative,  so  it  was  intended  to  be  co-extensive  with  the  pie- 

CfcjJtou.      ceding  stipulation  on  her  part,  in  his  favour,  in  respect  of  ha 

estate.     Fairness  and  reciprocity  was  undoubtedly  intended  at 

the  time ;  but  there  will  be  no  reciprocity,  if  the  Chancellor1! 

construction  obtain. 

That  the  husband  meant  by  this  deed,  to  renounce  all  in- 
terest in  the  settled  estate,  that  he  might  acquire  jure  standi, 
and  indeed  to  claim  no  interest  in  it,  but  what  he  took  under 
the  deed,  is  apparent  from  another  consideration.  It  is  #*» 
clared,  that  the  profits  of  the  settled  estate  should  enure  tob* 
use  during  the  coverture :  a  provision  wholly  unnecessary,  if 
his  present  pretensions  are  correct ;  for,  by  mere  force  of  fan 
marital  rights,  be  would  bave  been  entitled  to  enjoyment  of 
those  profits  during  the  coverture,  unless  there  bad  been  sane 
express  negative  stipulation  to  the  contrary.  Therefore,  tkk 
express  affirmative  stipulation  on  that  point,  forestalled  aad 
(a)  ifr*Muon'*waived(a)  bis  general  rights  as  a  husband,  in  respect  of  the 
^jSlSk^T'Sm  settled  estate,  during  the  coverture,  much  more  after  it  It 
and  Mw\f.  213.  shews,  that  the  only  interest,  the  parties  intended  the  hiwbsai 
should  take,  should  be  derived  to  bim  from  the  grant,  contained 
in  the  deed,  and  not  from  any  general  marital  right. 

It  is  expressly  declared  in  the  deed,  that  it  is  made,  to  the 
intent  tbat  the  settled  estate  may  not  be  at  the  disposal,  or 
subject  to  the  control,  &c.  of  the  husband.  That  it  ahoaM 
not  be  at  bis  disposal,  or  subject  to  his  control,  when  ?  JLfUr 
the  coverture :  for  it  is  expressly  provided  just  before,  that 
during  the  coverture,  he  shall,  jointly  with  the  wife,  have 
possession  of  the  estate,  and  he  alone  enjoy  the  profits.  True* 
this  covenant  is  not  drawn  out  in  technical  form :  but  to  make 
a  good  covenant  no  formality  is  required.  It  is  still  a  covenant 
on  the  husband's  part,  and  binding  on  bim,  however  awkward- 
ly expressed ;  a  covenant,  of  which  1  humbly  suppose  the 
plain  necessary  construction  is  that,  1  give  to  it ;  which,  if 
considered  as  executed  by  this  deed,  is  a  direct  bar  to  the  pre* 
tensions  the  husband  now  sets  up ;  which,  if  executory,  the 
Court  will  compel  him  to  execute. 
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This  covenant  on  (he  husband's  part,  in  the  wife's  favour,  is     March, 

1817 

fallowed  by  one  on  her  part  in  his  favour,  which  makes  it  quite  ^^01^* 
clear,  in  my  apprehension,  that,  according  to  the  true  intent  p^ett  &  wife 
and  effect  of  this  deed,  the  husband  thereby  renounced  his     ■*!  othm* 
marital  rights,  in  respect  of  the  settled  estate,  in  the  event      cuitoa. 
that  has  actually  happened.     There  is  one  event,  very  diftV 
rent  from  the  actual  Case,  in  which  it  is  provided,  that  his 
marital  rights  shall  be  restored  to  him  i  it  is  provided,  that  if 
the  wife  should  ever  claim  and  recover  any  part  of  the  real  or 
personal  estate  of  the  husband,  as  dowress  of  the  real,  or  dis* 
tributee  of  the  personal,  or  as  bis  administratrix,  in  that  ease 
the  trustees  shall  stand  possessed  of  the  whole  of  the  settled 
•state,  in  trust  for  him,  hb  Executors,  &c.    ExpressU  unms 
est  exetmsio  alterius.    Here  is  one  case,  and  only  one,  in  which 
the  husband  stipulates  that  bis  marital  rights  shall  avail  him. 
He   waives  and  renounces  them,  therefore,  in  every  other 
event. 

As  against  the  infant  defendant,  the  proceedings  are  certain* 
ly  irregular.  There  is  no  replication  to  her  answer.  And 
this  decree,  deeply  affecting  her  interests,  and  final,  I  pre* 
sume,  in  respect  to  her,  gives  her  no  day  after  her  attainment 
to  full  age,  to  contest  the  decree. 

Parker  for  the  Appellee.  The  general  right,  which  a  husband 
has  to  the  personal  property  of  his  wife,  in  the  event  of  his 
surviving  her,  and  becoming  ber  administrator,  free  from  the 
obligation  of  distribution,  is  not  questioned,  and  is  unquestion- 
able. 

The  only  question  then,  in  this  case,  is,  whether  the  Ap- 
pellee by  the  deed  of  October,  1803,  has  waived  or  renounced 
his  rights  in  the  event,  which  has  occurred. 

The  counsel  for  the  Appellants,  (Mr.  Leigh)  admits  there  is 
no  express  waiver,  and  that  no  express  provision  is  made  for 
this  case,  although  there  is  such  provision  for  almost  every 
other  possible  case.  Bot  be  contends  that,  by  coraparing'the 
several  clauses  of  this  deed  with  each  other,  it  will  appear  to 
have  been  the  manifest  intention  of  the  parties,  that  the  bus* 
band,  by  the  deed,  should  renounce  all  his  marital  rights,  and 
that  the  Court  ought  to  effectuate  auch  intention ;  because* 
VOL,  v.  60 
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Maeob,        ist.  The  wife  renounced  all  her  rights  to  hit  estate ;  said  it 
1817 
v^--^,  was  reasonable  the  stipulation  on  the  husband's  part  should  be 

Rekttt  a  Wife  reciprocal;  and  that  the  Court  should  so  construe  it. 

aid  others        To  this  I  answer.     That  the  deed  must  be  construed  ac- 

Chilton,      cording:  to  the  stipulations  on  the  face  of  it,  and  not  according 

to  the  reasonableness  or  unreasonableness  of  its  provisions,  to 

be  ascertained  by  extrinsic  matter. 

In  this  case,  before  the  Court  can  say  that  the  agreement 
was  unreasonable,  they  must  look  to  the  situation  of  the  par- 
ties, dehor*  the  deed. 

If  the  wife  had  a  large  property,  and  the  husband  none, 
the  agreement  would  not  be  unequal,  because  the  husband 
would  be  surrendering  bis  marital  rights,  during  coverture, and 
his  right  as  survivor,  if  she  chose  to  make  an  appointment,  for 
her  ria;htv  in  the  event  of  surviving  him,  to  nothing. 
x  So,  if  the  wife  had  a  large  personal,  and  the  husband  only 

teal  estate  or  slaves,  the  husband  is  giving  his  immediate  in- 
terest in  a  fee  simple  for  her  possibility  for  life. 

The  reasonableness  and  reciprocity  of  the  stipulations  would 
then  depend  on  the  amount  and  nature  of  the  estates  respec- 
tively. 

If,  as  would  seem  from  this  deed,  the  husband  as  well  as 
the  wife  had  some  property,  still  the  husband  could  not  rea- 
sonably be  expected  to  give  up  oil  At*  mariUd  rights,  entitling 
him  to  a  fee  in  the  whole,  for  her  possibility  of  a  life  estate,  in 
the  event  of  her  surviving  him. 

Such  a  stipulation  is  neither  reasonable  nor  reciprocal,  and 
therefore  nothing  on  this  account  is  to  be  presumed  against  the 
husband. 

But,  2dly,  says  Mr.  Leigh,  the  husband  has  renounced  his 
rights,  because  the  deed  stipulates  that,  during  the  coverture, 
he  snarl  have  the  interest  and  profits  of  the  settled  estate ;  a 
provision  which  would  have  been  (as  the  counsel  contends) 
wholly  unnecessary,  if  his  present  pretensions  are  correct. 

The  answer  is  obvious.  The  legal  estate,  by  the  deed,  pass- 
ed to  the  Trustees ;  and,  if  this  provision  had  not  been  made, 
so  far  from  the  husband's  taking,  during  the  coverture,  or  due- 
tug  the  existence  of  the  trust,  any  thing  jure  morris,  he  would 
have  taken  nothing.    His  right  tq  take  jure  mariH,  was  re* 
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Wired  only  when  the  trust  ended,  which,  bj  her  death  without     Maecb, 
appointment,  (he  surviving  her,)  did  end.  v^sJ^w 

Again ;  the  declaration  in  the  deed,  that  its  stipulations  were  f^eti  *  wife 
made  with  the  intent  that  the  property  should  not  be  at  the     »*i  ****** 
disposal  or  subject  to  the  control  of  the  husband,  is  relied  on;      CbtUoa. 
because  it  must,  (as  the  counsel  argues)  be  intended  to  mean 
that,  after  the  coverture,  it  should  not  be  subject  to  such  dis- 
posal or  control;  since,  during  (he  coverture*  the  husband  has  a 
right  to  the  enjoyment  of  the  property ;  a  provision  incompati- 
ble with  the  Appellee's  claims. 

On  examining  this  part  of  the  Deed,  it  is  evident  that  the 
declaration  is  intended  to  apply  during  the  coverture  ;  and  after 
ike  coverture,  if  she  makes  an  appointment  That  is,  the  bus* 
band's  power  of  disposing  of  the  estate*  although  he  may  take  the 
profits,  is  controlled  during  the  coverture,  and  after,  if  the  wife 
chooses  to  exercise  her  power  of  giving  it  from  him*  and  in  no 
other  case. 

The  mistake  of  Mr.  Leigh  is  in  assuming  the  proposition 
that,  during  the  coverture,  the  property*  by  the  deed  itself,  was 
under  the  control,  and  at  the  disposal  of  the  husband,  and  thai 
therefore  a  provision  to  restrain  him,  would  have  been  incom- 
patible with  the  other  stipulations  of  the  deed. 

Lastly,  it  is- contended  that  the  covenant  of  the  wife,  that,  if 
•he  survived  the  husband,  and  claimed  any  part  of  his  estate, 
the  Trustees  should  bold  for  him,  his  Executors,  dec.  excludes 
the  idea  that  his  rights  were  to  revive  in  any  other  case, 
u  Expressio  unius  est  exclusio  alterius" 

Upon  examining  the  deed,  it  will  be  seen  why  this  cove- 
nant was  introduced,  and  what  its  operation  was  plainly  in- 
tended to  be.  It  was  intended  not  to  exclude  the  husband's 
right  in  cases  not  enumerated,  but  to  prevent  her  from  claiming 
both  estates.  It  was  operative  only  in  the  event  of  for  mr- 
vmring  him  and  claiming  his  estate.  It  could  not  therefore  be 
intended  to  affect  his  rights  in  an  event  very  different  Irons 
the  one  mentioned,  vis.  his  surviving  her. 

To  support  all  his  reasoning,  Mr.  Leigh  cited  Robinson's 
AdmW.  v.  Brock*  1H.&M.  213. 

The  cases  are  entirely  unlike  in  their  circumstances,  and  in 
the  general  reasoning  of  the  Judges. 
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MAfccto,         in  that  case  the  property  was  to  go  to  the  survive 
^Jfjfl^j  Kfe  *  an<l  ^en  *°  *he  heirs  of  the  husband  and  wtfo,  reepee- 
Fkkett  &  Wife  ti  vely,  if  the  wife  made  no  appointment.    The  case  tamed  in 
««d  othen    part  npon  the  teehnieal  meaning  of  the  word  **  heirs"  which 
Chilton,      the  Court  teemed  to  think  eoold  not  be  applied  to  the  hat- 
band, (see  Jodge  Tocher'*  opinion,  p.  223,  224,)  and  partly 
upon  the  circumstance,  that  the  husband,  if  he  survived  tfct 
wife,  was,  by  the  deed  itself,  to  take  a  life  estate;  and  here  the 
maxim  of   Mr.  Leigh   of   "Expressio  unhis,"  &c.   applied. 
Bee  Judge  Roane's  opinion,  p.  227. 

In  the  case  at  Bar*  both  these  important  circumstancea/apoa 
which  the  case  of  Robinson's  Administrator  v.  Brock,  etaeetlal* 
ly  turned,  are  wanting. 

The  Appellant's  construction,  therefore,  is  neither  auppart- 
ed  by  any  good  reason,  nor  by  authority. 

There  are  several  clauses  in  the  deed,  to  shew  that  the 
Chancellor's  construction  was  the  right  one. 

1.  The  case,  which  has  occurred,  is  entirely  omitted,  both  in 
the  recital  and  body  of  the  deed,  which  could  scarcely  hare 
happened  accidentally. 

2.  It  is  expressed,  that  if  (he  wife  He  before  the  Appetite,  the 
Trustees  should  bold ;  for  whom  ?  for  ber  heirs,  or  her  ehMrtn? 
No :  for  her  appointee,  if  she  chooses  to  make  one.  This  pro- 
vision, for  that  very  event,  excludes  any  other,  in  the  mw 
event,  and  here  Mr.  Leigh's  maxim  most  completely  applies. 

3.  The  children,  who  are  said  to  be  entitled  by  the  stipula- 
tions of  this  deed,  are  not  once  named  in  it.  The  Court,  hat 
for  extrinsic  evidence,  would  not  know  there  were  any  sotfa; 
and,  I  contend,  it  must  construe  this  deed  without  reference  to 
that  circumstance. 

4.  The  wife  in  making  the  appointment,  is  tied  op  to  eertaia 
formalities. 

For  whom  and  for  what  purpose  ?  for  the  benefit  of  the 
children  who  are  not  named,  and  whom  the  Court  cannot  no- 
tice ?  or  for  tbe  benefit,  and  at  the  instance  of  the  husband? 
plainly  the  last.  The  case  of  Ross  v.  Ewer,  3  Atk.  ISO  and 
163,  is  in  point,  and  shews  tbe  motive  on  the  part  of  the  fcsa- 
band,  generally,  in  making  these  restrictions. 

Suppose  the  wife  had  made  an  appointment,  bat  not  fa  the 
manner  pointed  out  by  the  deed  ?  The  husband  might  certain- 
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1*7  have  taken  advantage  of  her  failing  to  comply  with  a  cove*      Maech, 
Bant,  introduced  by  himself,  and  lor  his  own  security.  J^ll^y 

.  This  case  is  like  those  cases  in  England,  where  the  wife  has  p^ett  &  wife 
a  •eperate  estate,  and  fails  to  make  an  appointment.  ft™1  othm 

In  each  cases  the  wife  may  appoint,  although  there  be  no      Chilton. 
stipulation  In  the  deed  authorising  it. 

K  ebe  does  not,  the  husband,  as  survivor,  takes.(a)  (a)  2  Vu  «enV. 

80  in   the  case  ot  Fettiplace  v.  Gorges,  1   Vexey  jr.  46,  x^tlJ>tatotk  * 
Where  the  wife  had  a  separate  estate,  free  from  the  control, 
debts*  Ac.  of  the  husband;  the  Chancellor  said,  if  she  had  fail- 
as)  to  make  an  appointment,  the  husband  would  take. 

These  cases,  and  particularly  the  last,  are  decisive  of  the 
ease  at  bar ;  because,  in  both,  the  wives  had  separate  estates, 
free  from  the  control,  debts,  &c  of  the  husbands ;  with  a  pow- 
er of  appointment  in  the  one  case, by  deed*  and  in  the  other,  by 
the  principles  of  lam.  In  both  they  failed  to  make  the  ap- 
pointment, and  the  husbands  took  as  administrators,  or  next  of 
kin. 

So  much  upon  general  principles.  To  the  objection  that 
the  decree  has  not  given  to  Felicia  A.  C.  Chilton  a  day  after  she 
eones  of  age  to  shew  cause  against  it ;  I  answer,  the  decree  is 
ooly  interlocutory. 

When  it  is  made  final,  the  Appellant  Felicia  will  be  given  a 
day ;  and  if  it  is  to  be  considered  as  final  in  regard  to  her, 
this  Court  would  now  do  what  the  Court  of  Chancery  ought  to 
have  done,  and  only  alter  the  decree  in  this  particular. 

Stanard  on  the  same  side.  Mr.  Leigh's  view  of  this  case  is  a 
novel  one.  The  cases  in  England  of  settlements  to  the  sepa- 
rate use  of  the  wife  are  very  numerous  ;  yet,  though  from  his 
known  diligence,  he  has  not  failed  to  make  researches, 
his  actiteoess  has  discovered  no  case  in  which  the  reason- 
ing of  the  Bar  or  decision  of  the  Court  supported  him  in 
the  ground  he  has  taken.  Indeed  settlements  to  separate 
use  afford  a  stronger  argument  in  favour  of  his  construction 
than  this  case.  The  case  of  Ross  v.  Ewer,  3  Atk.  156,  is 
like  this  ^  yet  no  such  idea  seems  to  have  occurred  to  Bar  or 
Bench, 

But,  novel  as  this  view  is,  it  comes  from  a  source  too  respect- 
able to  be  neglected.    There  is  no  disegreemeat  between  us  as 
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Maecb,     to  tile  principle  of  construction,  that  the  intentim  sboaMgt 
vi>^^/  vera.     Qfr.  Leigh  contends  that,  that  intention  was  to  dtprin 
Pickett  &  Wife  ***•  husband  of  aU  rights  whatever  in  the  property,  ia  nwj 
and  othen    event;  because,  the  wife  having  renounced  all  right  to  to  pro- 
Chilton.   *  perty,  it  was  natural  and  reasonable  that  he  should  renounced 
right  to  her**.    But  was  it  not  still  more  natural,  if  he  did  agrw 
to  renounce*  that  there  should  have  been  some  direct  ami  «• 
press  stipulation  to  that  effect  ?  To  what  sources  will  be  mart 
for  materials  for  his  argument  ?  To  vague,  undefined  and  spe- 
culative opinions  respecting  natural  justice  !  Will  be  look » 
properly  only  as  measure  of  the  consideration,  and  reqoitt  u 
equivalent  in  property  to  turn  the  balance  ?    Does  be  look  ft 
the  common  and  general  habits  of  society  for  his  authority?  It 
is  not  usual  for  a  young  man,  marrying  a  wealthy  dowager,  to 
renounce  all  rights  in  her  property.    Or  does  be  regard  the  iH> 
uation,  in  which  the  parties  would  have  been  placed  had  ** 
the  Deed  been  made  ?  This  would  shew  that  it  was  neither  sr 
tural  nor  reasonable.    But  how  can  the  Court  estimate  (be  m- 
sonableness  of  this  contract,  without  inquiry  into  the  eitriasic 
circumstances  ;  the  situation,  wishes  and  objects  of  fhepartiei.' 
These  can  not  be  inquired  into.    If  they  could,  the  quota 
is,  what  they  have  done,  not  what  others  may  think  it  reuosf 
hie  they  should  have  done. 

But "  the  estate  was  to  be  at  her  sole  disposal,  HrtmtM** 
"  tng  her  coverture."  There  would  be  something  in  tab  up 
ment,  if  the  power  of  disposal,  existing  in  the  wife,  dfrfftatf 
the  husband,  whether  exercised,  or  not ;  to  which  idea  alt  w 
authorities  are  opposed. 

"  The  stipulation  on  his  part,  ought  to  be  co-extensive;  as* 
"  the  right  of  disposal  makes  her,  quoad  the  pro|>erty ,  *fi#  ** 
There  is  some  confusion  of  ideas  in  this  pro|Kwitk>n.  Bst* 
%feme  sole  in  the  exercise  of  this  right,  and  in  acts  relati*** 
it ;  not  so  as  to  succession  or  intestacy;  as  is  proved  by fl* 
eases  of  Ross  v.  Ewer,  Fettiptace  v.  Oerges,  Peacock  v.  ** 
and  all  the  authorities. 

"  There  is  one  event,  in  which  it  is  stipulated  that  the  *» 
"  band  shall  be  entitled ;  and  that  is  an  argument  that  be  » 
"  entitled  in  no  other."  But  bow  entitled  ?  Not,  ube  ela» 
by  virtue  of  the  Deed,  but  by  its  dtstructum;  not  when  »• 
right  of  Mrs.  Caa*o*  terminate*,  bat  by  divesting  *•&*«* 
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isting  in  her.  Does  a  stipulation,  avoiding  the  Deed,  shew  what 
its  construction  is  while  existing  ? 

"What  then  is  this  deed  ?  its  character,  its  object," sod  tnepfekeu  &  Wife 
persons,  whose  rights  it  was  intended  to  protect  ?  A  Deed  ex-    tBd  oth«rt 
eepting,  from  the  general  rights  of  the  husband  in  the  wife's      Chihoa. 
property,  a  power  to  the  wife  to  dispose  of  it  in  a  particular 
way.     Its  object  was  to  reserve  to  each  a  power  to  dispose  of 
their  property,  respectively,  free  from  the  claim  of  each  ;  so 
that  neither  could  claim  of  the  other  against  the  will  of  the 
original  proprietor.     For  this  purpose,  and  this  only,  was  the 
renunciation  of  the  wife  introduced,  because,  without  that,  she 
could  claim  against  bis  Will.     The  only  parties,  whose  rights 
or  powers  it  was  intended  to  protect,  are  the  husband  and  wife. 
Beyond  the  coverture,  it  looked  to  the  interests  of  no  one,  but  of 
those  that  might  be  selected  by  the  expressWill  of  the  wife,  or  the 
express  or  implied  Will  of  the  husband.    Who  are  the  parties 
now  claiming  under  it?  Those,  to  whom  there  is  not  an  allusion : 
they  claim,  too,  by  succession,  upon  the  intestacy  of  n  feme- 
covert  ;  a  case  never  heard  of.    How  would  the  case  stand,  if 
the  wife  had  made  a  Will  with  one  witness,  giving  the  property 
to  some  one  or  other  of  the  parties  in  this  suit  ? 

Whatever  may  be  the  construction  of  the  Deed,  the  Appel- 
lee must  recover  as  administrator.  In  that  character  be  would 
recover,  though  he  were  a  third  person.  If  the  property  should 
not  be  wan  ting  for  the  purposes  of  administration,  and  the  Ap- 
pellants be  entitled  under  the  Deed,  tbey  can  recover  from  him, 
as  tbey  could  from  another  administrator. 

The  case  of  Robinson's  adnir.  v.  Brock,  quoted  as  authority 
for  this  case,  is  not  apposite,  but  differs  in  every  essential  fea- 
ture. That  was  a  case  of  the  construction  of  a  limitation  in 
the  Deed :  here  is  no  limitation  to  be  construed.  There  ij  was 
in  the  Deed  to  be  construed  :  here  we  are  required  to  put  it  into 
the  Deed  by  construction.  There  the  question  was,  whether 
the  popular  or  technical  sense  should  be  given  to  the  limitation  : 
the  question  here  is,  whether  a  limitation  shall  be  incorporated 
m  the  Deed,  There  you  were  to  interpret  what  the  parties 
said :  fart  you  are  called  upon  to  supply  their  silence,  and  then 
interpret 
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March,         Wxckham  in  reply.    The  parties  to  the  settlement  in  ttsst 

1817 

case  evidently  considered  it  a  fair  and  equal  match  :  neither  of 


Pickett  &  Wifeth1*111  looked  to  the  property  of  the  other.     Common 
and  other*    ghews  their  intention  to  have  been  that  each  was  to  retain  is 
CfeihoQ.       ftnd  her  property.     The  husband's  chance  of  getting  something 
as  his  wife's  administrator  could  not  have  been  contemplated  by 
him,  as  a  motive  to  the  marriage.     Perfect  reciprocity  was  evi- 
dently intended  throughout  the  Deed. 

The  most  important  clause  is  that  which  declares  the  Dead 
to  have  been  made  *'  to  the  intent  that  the  property  might  net  k 
"at  the  disposal  of,  or  subject  to  the  control*  debts,  forfeitures  m 
"  engagements  of  the  said  John  Chilton."  This  applies  to  aery 
period;  not  to  that  of  the  coverture  only  ;  and  clear! j  shews 
the  intention  of  the  parties  to  deprive  him  of  all  ownership; 
except  the  mere  use  during  the  coverture. 

Deeds,  to  declare  uses,  are  construed  with  as  much  liberatir? 
as  Wills.  Judges  indeed  have  lately  said  that,  in  all  Deeds, 
the  intention  of  the  parties  is  to  be  considered.  At  any  rate, 
such  is  the  rule  concerning  Deeds  of  personal  estate ;  and  tat 
Deed  here  is  of  that  character. 

No  argument  in  favour  of  the  husband  can  be  derived  fron 
the  circumstance  that  the  appointment  by  the  wife  was  to  be 
by  Deed  or  Will  in  writing.  This  provision  was  made  to  pto* 
tect  her  from  improper  influence  on  the  pert  of  the  hesbeae, 
and  also  to  protect  him  from  unjust  accusations. 

1  consider  Robinson's  adtri'r.  v.  Brock  a  strong  ease  in  ear 
favour.  It  has  a  direct  bearing  on  this  case.  The  prineipis 
decided  is  the  same  in  substance  with  that,  for  which  we  con- 
tend. It  is  said  that  the  words,  "her  heirs"  which  were  ia  tat 
Deed  in  that  case,  are  not  in  this  Deed  :  but  there  are  wot* 
equivalent*  that  the  husband  shall  be  excluded.  The  Judges 
did  not  rely  on  the  words  **  her  heirs"  but  on  the  husband's  be* 
ing  excluded.  There  was  a  renunciation  of  bis  marital  rights. 
Bo  it  is  here. 

Mr.  Stanard  says,  no  dictum  is  to  be  found  in  the  Bagfisi 
Books  supporting  our  construction  of  this  Deed.  I  answer  that 
no  such  settlement  as  the  one  now  in  question  is  to  be  found  is 
those  books.  Neither  Ross  v.  Ewer,  nor  Fettiplacc  v.  Oorga 
touch  this  case  There  are  many  diversities  between  the  le- 
gal rules  in  England,  in  relation  to  husband  and  wife,  and  those 
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Which  prevail  in  thii  country.     The  different  habits  of  (he     Mabcs, 
people  fin  the  two  countriet  make  the  difference.    The  position        18,7# 
in  Fettiplact  v.  Gorges  that  the  husband  succeeds  to  the  wife,  PickeU  &  WA 
not    in  consequence  of  bis  marital  rights,  but  as  next  of  kin,    and  otben 
cannot  be  correct;  for  he  is  not  next  Of  kin  to  his  wife,  except      CbUtos. 
•n  comsefuemoe  of  his  marital  rights. 

The  express  exclusion  of  the  husband  is  an  implied  gift  to 
tke  next  of  kin.  Whether  they  take  jure  represeatetionis,  or 
by  purchase,  is  unimportant. 

It  i»  true  that  the  husband  as  administrator  of  his  wife  has  a 
right  to  recover  the  property  ;  but,  after  the  payment  of  her 
debts,  he  is  to  pay  it  over  to  us ;  and  he  does  not  pretend  there 
sure  any  such  debts.  He  has  therefore  no  right  in  equity  to 
take  it  from  us  on  the  mere  possibility  of  debts. 

As  to  the  formal  defects  in  the  proceedings ;  the  Court  cer- 
tainly decreed  prematurely,  without  a  Replication  to  the  answer 
of  one  of  the  joint  defendants. 

March  lift,  1817.  Judge  Roane  pronounced  the  Court's 
opinion. 

The  Court  is  of  opinion,  that,  upon  the  true  construction 
of  the  marriage  agreement,  among  the  exhibits,  the  right  of 
John  Chilton,  the  husband,  to  the  personal  estate  of  Felicia 
Chilton,  bis  intended  wife,  embraced  by  the  said  agreement, 
is,  by  the  terms  thereof,  only  restrained,  during  the  cover- 
ture, to  the  use  of  the  said  property ;  and  that,  after  the  cover- 
ture, in  the  event,  which  has  happened,  of  his  surviving  her, 
the  said  Felicia,  the  same  was  only  intended  to  be  farther  re- 
strained, if,  and  in  the  event  that,  she  should  limit  and  ap- 
point the  same,  pursuant  to  the  power  given  by  the  said  Deed. 

The  Court  is  farther  of  opinion,  that  these  provisions  are 
to  be  considered  as  exceptions  to,  aud  restrictions  upon,  the 
general  right  which  he  would  otherwise  have  acquired,  as  aa 
husband,  in  and  to  the  property  aforesaid,  and  are  to  be  no 
farther  extended,  than  as  aforesaid,  under  the  provisions  of  the 
said  Deed;  and  that  there  are  no  sufficient  expressions  there- 
in, importing  that  his  said  intended  wife  should  be  considered 
as  hfeme  sole,  farther  than  is  inferrable  from  the  limitations 
and  powers  aforesaid ;  nor  that  the  husband  agreed  to  renounce 
all  his  marital  rights  to  the  property  in  question. 
tol.  r.  61 
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March.  The  Court  is  farther  of  opinion,  that  that  clause  of  1 
181 7>  said  Deed,  which  states  it  to  be  the  intent  thereof,  that 
Pickett  &  Wife  settled  property  may  not  be  at  the  disposal  of,  or  subject 
and  others  the  control,  debts,  forfeitures  or  engagements  of  the  ' 
Chilton,  is  only  to  be  taken  in  reference  to,  and  as  co-extensive 
the  cases,  provided  as  aforesaid ;  and  not  as  restraining 
power  olT  the  husband  over  the  same  in  all  cases  whatsoeverf 
a  construction  which  not  only  folly  satisfies  the  terms  of  the 
Deed,  but  is  farther  supported  by  that  exception,  which  ia> 
mediately  follows,  in  favour  of  (he  representatives  uf  the  lee- 
band,  in  the  event  of  his  wife's  claiming  an  interest  in  be* 
her  said  husband's,  estate.  As  to  what  is  said  of  a  renunnV 
ation,  on  his  part,  of  her  estate,  being  inferrable  from  a  cor- 
relative renunciation,  by  her,  of  his  estate  ;  the  fact  is  not  so, 
nor  would  the  inference  follow  if  it  were  so.  She  does  aot 
renounce  a  claim  on  his  estate  absolutely  but  only  agrees, 
that,  if  such  a  claim  should  be  set  up  by  her,  she  would  for- 
feit the  benefit  of  the  agreement ;  and  if,  in  fact,  her  stipula- 
tion had  been  more  absolute,  there  are  so  many  considerations 
mingling  in  contracts  of  this  kind,  other  than  those  which  art 
merely  pecuniary,  that  a  corresponding  inference  would  aot 
arise,  unless  there  were  adequate  words  to  import  it. 

On  these  grounds,  and  it  not  appearing  that  the  deceased 
wife  made  any  appointment,  pursuant  to  the  power  given  her 
by  the  Deed,  the  Court  is  of  opinion,  that  the  right  of  tea 
husband  is  not  barred,  and  that  the  Decree  is  not  erroneovs; 
an  opinion  which  the  Court  would  pronounce  with  reluctance, 
could  it  look  beyond  the  agreement,  and  notice  that  evidence 
which  states,  that  a  stipulation  corres|>onding  with  the  | 
sions  of  the  Appellants  was  intended  to  have  been  in 
by  the  parties,  in  the  agreement,  and  was  only  oeaHted 
through  hurry  or  mistake.  The  evidence  on  this  point,  new 
before  us,  is,  however,  irregular  and  inadmissible,  and  tee 
Court  considers  itself,  as  concluded  by  the  Agreement. 

As  to  the  alleged  irregularities  in  bringing  this  Caase  to 
hearing,  the  Court  thinks  there  is  nothing  in  them.  The  An- 
swer of  Felicia  J.  C  Chilton  by  her  guardian,  as  well  as  that 
of  Thomas  Chilton,  that  guardian,  as  a  Trustee,  is  in  the  re- 
cord, i-Htl  is  stated  to  have  been  tiled  among  the  papers :  aai 
although  the  Clerk  undertakes  to  say,  that  they  were  net  s*> 
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Mason, 

1bl7. 


v. 
Chilton. 


^ticed  by  the  Court,  we  infer  the  contrary.     The  caption  of  the 
>e>cree  names  these,  among  the  other  defendants  to  the  cause, 

the  Decree  states  that  the  cause  was  heard  upon  the  Bill,  j^ttVwHi 
insners  and  Exhibits.     The  Court  therefore  understands  that     and  ochen 
bey  were  acted  upon  by  the  Court  below ;  and  the  only  effect, 
«luced  by  the  omission  of  a  replication  thereto,  is,  that  all 
le  (acts  stated  therein  are  admitted.     As  to  the  objection  that 
rno  day  was  given  to  the  infant,  to  shew  cause  against  the 
Decree  after  she  came  of  age;  it  is  a  sufficient  answer. that 
the  Decree  is  only  interlocutory,  and  that  this  omission  may 
be  corrected  hereafter. 

Upon  the   whole,  the  Court  is  of  opinion  to  affirm  the 
Decree. 


Harris  against  Nicholas. 


Decided  Mtrch 
12th,  1817. 


THE  Appellee  Wilson  C.  Nicholas,  by  a  Covenant  under    J-  A  wrii^€ 

seal  agreed  with  the  Appellant  as  follows  :    "  For  the  hire  of  ing    in    these 

««  four  Negro  fellows  the  present  year,  who  are  to  be  returned  well^^^j  low  ds> 

44  (loathed  on  or  before  the  25th  of  December,  1  promise  to  pay  gro  fellows  the 

"  Frederick  Harris  at  that  time  the  sum  of  two  hundred  and *£?£ **£•. 

«*  eighty  dollars ;  witness  my  hand  and  seal  the  6th  of  Janua- tern**,   **tl 
-«  '  <*»  *  cloaUud,  on  or 

44  iy,  1812."  before  the   25tk 

On  this  Covenant  Harris  brought  his  action,  and  for  breach  j^^Jowy1 

alleged,    **  that  one  of  the  said  negro  fellows,   to  wit,  one**;"  ?*«•«» 

"  named  Joe,  alias  Roger,  was  not  returned,  well  cloathed,  on  writintTcouuiDi 

*•  or  before  the  25th  day  of  December  next  ensuing  the  date"   CowJJ"n'  to 

"  of  the  said  Covenant,  nor  at  any  time  since ;   and  also  thatgraef,  as  *eiiu 

to  pay  the  mo- 
ney? 

2.  A  Covenant,  by  a  person  hiring  a  Slave,  to  return  him  at  the  end  of  the  year,  it  not  to 
be  considered  a9  a  Covenant  to  insure  such  return  io  the  event  of  his  death  in  the  mean  time,  al- 
though it  be  occasioned  by  a  cruel  and  excessive  beating,  perpetrated  by  the  Overseer,  under  whose 
fuperiotendance  he  is  put. 

3.  The  general  osjge  and  understanding  of  the  people  of  this  country,  in  relation  to  the  sub- 
ject, is  an  important  circumstance  to  be  considered  in  the  construction  of  a  Contract. 

4.  An  Employer  or  Master  is  io  general  not  responsible  for  a  wilful  and  unauthorised  trespass, 
committed  by  his  Agent,  Overseer  or  Servant. 

5.  Quaere,  whether  an  Employer,  who  continue*  in  his  service  au  Overseer,  noted  far  cruelty,  nray 
not  be  made  liable,  by  an  aetioo  upon  the  ease,  for  the  value  of  a  hired  Negro,  whipped  to  deau 
by  such  Overseer,  though  without  any  direction  from  him  P 
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Miaeir,     «f  the  defendant  did  not  return  the  said  negro  fellow 
18".       «  fore  the  ga4d  25tb  of  December,  nor  at  any  time 

The  defendant  pleaded,  "  that,  after  the  date  of  the  < 
"  nent,  and  before  the  25th  day  of  December  next 
«  the  said  slave  Joe  departed  thia  Jife;?  and  for  farther  pica, 
that,  "  after  the  date  of  the  said  Covenant,  and  before  Ike 
"  25th  day  of  December  in  the  same  year,  to  wit,  on  the 
*  day  of  1812,  the  said  slave  Joe,  in  the  declaration  men- 
w  tioned,  without  the  fault,  agency,  privity  or  consent  of  the 
"  defendant,  and  by  an  event,  over  which  the  said  defendant 
"  had  no  control,  to  wit,  by  a  mortal  wound  received  from  a 
"  certain  Thomas  Thtiman,  died,  so  that  the  said  slave  cooftd 
"  not  be  returned  to  the  plaintiff  on  the  said  25th  of  Deeenv 
"  ber,  1812 ;  and  this  he  is  ready  to  verify,  wherefore  he  preys 
"  Judgment,  &c." 

To  the  first  plea,  the  plaintiff  replied,  "  that  after  the  day 
u  of  the  date  of  the  Covenant,  to  wit,  on  at  the  Conn- 

"ty  of  Albemarle,  and  before  the  25th  of  December  1812, 
f  the  defendant  delivered  the  negro  fellow  Joe,  alias  Roger, 
"  in  the  Declaration  and  Plea  mentioned,  into  the  possession 
"  of  a  certain  John  Patterson,  to  labour  upon  his  plantation ;  on 
M  whose  plantation  the  said  negro  continued  to  work,  with  the 
"  defendant's  knowledge  and  consent,  as  one  of  the  fabonriag 
"  hands  of  the  said  John  Patterson  until  a  certain  l%smm 
"  Thibnan,  on  the  day  of  at  the  County  afore- 

*•  said,  who  was  then  and  there  acting  as  the  Overseer  of  the 
«*  said  John  Patterson*  and  in  bis  employment,  and  whilst  so* 
"  perintending  and  managing  the  labouring  hands  of  the  said 
"  John  Patterson  engaged  upon  the  Farm  in  doing  his  work,  and 
"  whilst  managing  and  superintending  the  said  slave  Joe  abas 
"  Roger,  who  was  then  and  there,  with  the  knowledge  and 
"  consent  of  the  defendant,  working  upon  the  Farm  and  doing 
"  the  business  of  the  said  John  Patterson,  under  the  care  and 
"  superintendance  of  the  said  Thomas  Thilman,  so  mifauftiffn, 
u  cruelly,  and  excessively  beat  and  whipped  the  said  slave  Jm 
"  alias  Roger,  that,  by  reason  of  such  unlawful,  cruel  and  ex- 
"  cessive  beating  and  whipping  the  said  slave  afterwards  died 
"  at  the  time  in  the  defendants'  plea  set  forth ;  and  this  he  is 
«  ready  to  verify,"  &c.  To  this  replication  the  defendant  d> 
mored  generally ;  and  joinder  in  demurrer. 
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The  plaintiff  replied  to  the  second  plea,   «•  that  the  said      Miech, 
"  Thomas  ThUman  in  the  said  defendant's  second  plea  men-  ^Jf^L, 
4<  iioned,  and  who  it  is  alleged  inflicted  the  said  mortal  wound       ^^ 
"  upon  the  said  negro  Joe  alias  Roger  in  the  Declaration  and  *• 

"  Plea  mentioned,  was,  at  the  time,  when  it  is  alleged  in  and  by 
«*  the  said  Plea  that  the  said  mortal  wound  was  inflicted,  the 
"  Overseer  and  Manager  of  a  certain  John  Patterson,  to  whose 
♦'  possession  and  custody  the  said  defendant  had  delivered  the 
"  maid  negro  Joe  alias  Roger*  to  be  used  and  employed  by  him 
"  the  said  John  Patterson  on  his,  the  said  John  Patterson's*  es- 
"  tate,  and  who  then  and  there,  with  the  knowledge  and  con* 
"  sent  of  the  said  defendant,  placed  the  said  negro  Jot,  okas 
"  Roger,  under  the  management  and  superintendance  of  the 
«  said  Thomas  ThUman,  as  his,  the  said  John  Patterson's  Ovcr- 
"  neer ;  and,  whilst  so  acting,  as  Overseecas  aforesaid,  he  the 
**  said  Thomas  ThUman,  so,  unlawfully,  inhumanly  and  with* 
"  out  any  justifiable  cause,  beat  and  whipped  the  said  negro 
"  Joe  okas  Roger,  that  he  died ;  and  so  the  said  death  was  by 
"  the  default  of  the  defendant,  and  therefore  is  no  sufficient 
"  excuse  to  the  said  defendant  for  not  performing  his  said  Co- 
"  venant;  and  this  he  is  ready  to  verify,9*  Sic. 

To  this  Replication  the  defendant  rejoined,  "  that  the  slave 

"  Joef  in  the  said  Plea  and  Replication  mentioned,  was  hired 

"  from  the  plaintiff  by  the  defendant,  for  tile  use  and  benefit 

••  of  the  «akl  John  Patterson,  in  the  Replication  mentioned,  to 

"  be  employed  and  used  by  the  said  John  Patterson  in  labour* 

"  rag  upon  the  plantation  of  him,  the  said  Patterson,  under 

"  the  superintendance,  management  and  sole  direction  of  him 

"  the  said  John  Patterson,  his  lawful  Agents  and  Overseers ; 

"  of  rvhichfact,  the  said  plaintiff  at  the  time  of  the  hiring  afore* 

44  said,  had  due  notice,  and  to  which  he  fully  assented;  and  that 

"  the  said  slave  Joe,  afterwards,  to  wit,  on  the  day  of 

M  January  in  the  said  year  1812,  being  so  hired,  was,  with  the 

"  consent  and  knowledge  of  him,  the  said  plaintiff,  and  in  pur* 

*  suance  of  the  terms,  on  which  he  had  been  hired  as  afore- 

"  said,  delivered  by  the  defendant  to  the  said  John  Patterson 

"  to  be  employed  in  labouring  on  the  plantation  aforesaid  of 

44  the  said  Patterson,  over  which  plantation,   and  over  the 

"  hands  labouring  thereon,  the  defendant  had  no  control,  and 

*'  in  which  he  had  no  interest;  after  which  said  time  of  dell- 
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March,      «  very  of  the  said  slave  to  the  said  Patterson,  the 

"  had  no  control  over  the  said  slave,  and  no  interest  in  the  la- 
u  boor  or  profits  thereof:  and  that  the  said  Thomas  Tkilmmm 
u  in  the  said  Replication  mentioned,  at  the  time  of  the  defi- 
**  very  of  said  slave  to  the  said  Patterson,  was  not  the  Over- 
"  seer  or  Agent,  or  otherwise  in  the  employment  of  the  said 
44  Patterson,  but  afterwards,  lo  wit,  on  the  day  of 

44  in  the  year  aforesaid,  before  the  giving  of  the  mortal  wound 
"  in  the  Replication  aforesaid  mentioned,  and  without  the 
"  agency,  privity  or  consent  of  the  defendant,  was  employed 
"  by  the  said  Patterson,  and  placed  as  Overseer  on  his  plaata- 
"  tion  aforesaid,  and  entrusted,  as  Overseer,  with  the  control 
44  and  management  of  the  said  slave  as  one  of  the  labouring 
"  hands  on  the  plantation  aforesaid ;  and  this  he  is  ready  ft 
"  verify ;  wherefore  he  prays  Judgment,9'  &c« 

The  plaintiff  demurred  generally  to  this  Rejoinder;  and 
the  defendant  filed  a  joinder  in  demurrer. 

The  Superior  Court  of  Law  sustained  the  defendant's  de- 
murrer to  the  plaintiff's  Replication  to  the  first  Plea,  and 
over  ruled  the  plaintiff's  demurrer  to  the  defendant's  Rejoinder. 
Judgment  was  therefore  entered  for  the  defendant,  from  which 
the  plaintiff,  appealed  to  this  Court. 

Green  for  the  Appellant.  I  can  find  no  case  shewing  that  a 
(a)  Butler's  N.  Contract  is  merged  in  a  felony ;  though  a  trespass  is.  (a)  The 
/*.  32.  felony,  committed  by  Thilman,  therefore,  did  not  excuse  Ni- 

cholas from  the  obligation  to  return  the  Negro  according  to  his 
Covenant.  But,  indeed,  the  question  o{  felony  did  not  proper- 
ly arise  in  the  case ;  for  the  killing  of  the  Slave  is  not  chaff- 
ed in  the  pleadings,  as  having  been  done  feloniously. 

Chapman  Johnson  for  the  Appellee.  This  is  an  action  of  Cs- 
venant  on  a  Bond  for  the  hire  of  a  Slave,  who  was  to  be  re- 
turned at  the  end  of  the  year  well  cloathed.  The  first  ques- 
tion is  whether,  in  fact,  there  is  in  the  Bond  any  Covenant 
for  the  return  of  I  he  slave  ?  Upon  inspecting  that  instrument, 
we  find  in  it  merely  a  recital  of  the  time  when  the  negro  was 
to  be  returned.  It  certainly  is  not  an  express  Covenant 
There  was  no  necessity  of  such  Covenant ;  for,  when  the 
term  of  service  expired,  the  Law  itself  raised  the  obligation 
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to  return.     Detinue  or  trover  would  then  lie  for  the  Slave  or      Masch, 
his  value.     The  Court  therefore  will  not  raise  an  implied  Co-        l8n* 

Tenant.  V^brd.W 

But  if  there  was  a  Covenant,  it  eeased  to  bind,  upon  the     „.  J- . 
j     *u    e  tu    ci  Nichols* 

death  of  the  Slave. 

Is  Wilson  C.  Nicholas  liable  for  the  death  of  this  Slave, 
in  any  form  of  action  ?  The  person,  who  killed,  bim  was  not 
his  Agent ;  and  if  he  were,  it  was  not  such  an  act  as  the 
principle  was  liable  for.  (a)  It  does  not  appear  that,  when  the,^,  ckiuyn§ 
beating  was  inflicted,  it  was  in  the  line  of  the  Overseer's  au   1    Bast.  106, 
tbority.     He  was  not  controlling  the  Slave  as  an  Overseer,  cricfcett. 
but  treating  him  as  a  Murderer.  The  beating  is  stated  to  have 
been  severe  and  inhuman,  and  the  cause  of  his  death.     If  pub- 
He  policy  requires  Ihe  Master  to  be  responsible  for  the  acts  of 
the  Overseer,  why  not  make  him  responsible  criminaliter,  as 
well  as  emitter  t  But  public  policy  is  not  to  make  our  laws  m 
this  Court,  but  elsewhere. 

Wickham  on  the  same  side.  Covenant  would  not  lie  in  this 
ease,  even  if  the  Overseer  had  acted  by  his  employer's  direc- 
tion. No  hirer  of  a  Negro  understands  himself,  as  bound  to 
deliver  him  at  all  events.  In  this  case  the  Covenant  is  not, 
that  the  Slave  shall  be  returned,  but  that  he  shall  be  well 
eloathed  when  returned. 

It  is  a  rule,  in  the  construction  of  Covenants,  that  words, 
forming  one,  cannot  be  split  into  two  distinct  and  independent 
Covenants,  (b)  ,  (4)  1  Sound.  59. 

If  there  had  been  a  Covenant,  to  restore  the  negro  in  good  flSj^^Jj 

health,  the  Covenantor  would  have  been  an  Insurer:  but  this  the  case    of 

is  not  such  a  Covenant.      Even  if  the  Negro  runs  away  ^^- CmrSyWi  Dyer 

out  the  fault  of  the  hirer,  be  is  not  bound  to  deliver  him  at  the  there  cited:  al- 

go,  idtm  69* 
time  appointed. 

In  language  of  law  no  authority  can  be  given  to  do  an  un- 
lawful act.  The  person,  who  directs  it  to  be  done,  is  a  princi- 
pal in  treason  or  trespass,  and  in  other  cases  an  accessary  be- 
fore the  fact  If  an  Employer  had  continued  in  his  service 
an  Overseer,  noted  for  cruelty,  1  am  not  prepared  to  say  that 
he  might  not  have  been  made  liable  by  a  proj>er  form  of  ac- 
tion.   But  that  question  has  no  application  to  the  present 
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Maech,    case.    Harris  knew  that  (he  Negro  was  to  go  into  the 
18>7'       of  Patterson,  aod  Nicholas  had  nothing  to  do  with  the 
of  (he  Overseer. 

Bat  if  Thiiman  bad  been  (he  Overseer  of  NiAdassmi 

employed  by  him,  Nicholas  would  oot  have  been  responsible; 

for  the  act  committed  was  not  only  oat  of  (he  limits  of  an 

Overseer's  authority,  but  contrary  to  it ;  and  for  such  acts  of 

U)  Sangnac  ▼.  a  servant,  (he  master  is  not  liable,  (a)    The  Overseer,  when- 

^t^/jfor.  ever  he  steps  out  of  the  limits  of  his  authority,  becomes  as 

*?H  blaIS^  *  §tran*6r'    There  can  be  no  question,  that  the  act,  describe* 

in  the  pleadings,  was  a  felony,  though  the  word  "feUmiomtihf  n 

not  used ;  for  felony  may  be  inferred  from  facts  found  in  a  sps* 

(6)  Acs r. One- cial  verdict;  (b)  aod  the  (acts  pleaded  bring  it  within  the  ds- 

^iU'Raym'^si\^ou  of  murder  in  the  first  degree,  2  A.  C.  p.  15. 

Wirt  in  reply.    There  is,  I  insist,  an  express  CoYenant  is 
return  the  negro  at  the  end  of  the  year. 

The  distinction  between  express  and  implied  Covenants  is 
laid  down  in  2  Sehvyris,  N.  P.  3S4 ;   from  which  it  appears 
(e)2&J.  N.  P.  that  this  is  an  express  Covenant ;  (c)  for  there  is  no  need  of 
zw'pordagtr.  the  word  Covenant,  nor  of  any  particular  form  of  words.  Is 
fm-fl  N' C0Dttitute  a  Covenant  in  deed ;  but  any  thing,  under  the  bans' 
and  seal  of  the  parties,  importing  an  agreement,  »  sufficient 
Had  the  instrument  been  signed  by  Harris,  it  would,  accosi 
ing  to  the  case  of  Pordage  v.  Cele%  have  amounted  to  a  Cove- 
nant on  his  part  that  Nicholas  should  have  the  service  of  tat 
slave  during  the  year.     But  the  words  used  are  the  words  of 
Wilson  €.  Nicholas ;  and,  if  there  were  a  doubt  of  their  im- 
port, must  be  taken  most  strongly  against  him.    Unless  intend- 
ed to  create  a  Covenant,  the  words  are  useless. 

It  is  said  that  the  Covenant  was  not  Is  return  the  Slave,  ant 
only  that,  when  returned,  he  should  be  well  cloathed.  To  Has 
I  answer  that  the  time  of  the  return  is  expressly  specified: 
the  Slaves  were  to  be  returned,  well  cloatbed,  an  or  before  At 
25th  of  December  ensuing.  This  argument,  that  (he  Cove- 
nant applies  to  the  doathing  only,  is  a  legal  curiosity.  It  is 
that,  although  the  defendant  has  not  delivered  the  negro  at 
all,  there  is  ao  breach ;  but  if  be  had  delivered  him,  not i 
cloatbed,  there  would  have  been  a  breach ;  that  is,  than  < 
be  no  breach  until  he  delivered  him  not  well  eloathed. 


Nicholas. 
268. 
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It  is  contended  that  this  is  a  mere  rccitaL    Of  what  is  it  a     Maeoh, 
recital  ?  A  recital  is  always  of  something  extrinsic.     But  if  it  *~lL    , 
were  a  recital,  it  is  not  the  less  a  foundation  of  Covenant,  (a)       Harris 
Mr.  Wickham  says  there  cannot  be  two  Covenants  in  one,  or 
that  you  cannot  make  two  breaches  out  of  the  same  Cove- 
nant :  hut  a  Covenant  to  pay  rent,  and  leave  the  premises  in  («)  Esp.  N.  P. 
repair,  is  a  familiar  example  of  a  two- fold  Covenant,  as  to ' 
which  there  might  be  a.  breach,  of  the  whole,  or  of  either 
part.     So,  here,  the  Covenant  was  broken  by  failing  to   re- 
turn the  negro  at  ail,  or  by  returning  him  not  well  cloathed. 

That  it  is  a*  Covenant  is  admitted  by  the  defendant's  pleas, 

and  therefore  he  is  estopped  to  deny  it.     If  it  be  a  Covenant, 

and  an  express  Covenant,  the  failure  to  perform  it  cannot  be 

excused  but  by  the  act  of  God.  (b)      His  own  act,  disabling  (ft)  Paradinev. 
-.       r  _/      •  •  /  \  &>one,^/cyn27; 

him  from  performing,  is  no  excuse,  (c)  BeaUv.  rhomp- 

Hiring  is  one  species  of  bailment.      If  the  property  be  de-*™j*  ^on.* 
stroyed  by  the  misconduct  of  the  person,  to  whom  it  is  hired,  Chaplain  r.' 
or  of  his  servant,  the  master  is  liable,  (d)    Overseers  and  ser-  jfajf8^  !° 
vants  are  considered,  as  acting  under  the  master's  direction,  Monk  v.  Coapm% 
express  or  implied,  whenever  their  acts  are  done  within  the  (C)  i  gat.  663. 
line  of  the  business,  they  are  employed  in.     Nicholas  by  trans-  ^^^  °* 
ferring  the  slave  to  Patterson  made  himself  responsible  for  the 
consequences.     Harris,  though  he  knew  the  Slave  was  to  go 
into  Patterson's  service,  yet  took  Nicholas's  Bond  for  the  return 
of  the  Negro. 

In  the  cases  cited  on  the  other  side,  I  believe  it  will  be 
found,  the  decisions  turned  on  the  form  of  the  action ;  not  on 
the  substantial  liability  of  the  master.  But  our  suit  is  not  to 
make  Nicholas  answerable  for  the  trespass  committed  by  Thil- 
?nan>  but  upon  his  express  Covenant. 

March  12/ft,  1817 '.  Judge  Roane  pronounced  the  Court's 
opinion. 

The  Courtis  of  opinion  that,  if  the  Covenant  stated  in  the 
Declaration  can  be  considered,  as  a  Covenant  to  return  the 
Negro  in  question,  as  well  as  to  secure  the  payment  of  the 
money  due. for  his  hire,  it  ought  not  to  be  considered  as  a  Co- 
venant to  insure  such  return  in  the  event,  which  has  happened ; 
especially  under  the  usage  and  understanding  of  this   country 
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Maech,  in  relation  to  the  subject.  And  the  Court  it  farther  of  ©pi- 
Jf  !Il  n*on'  tha*  the  Appellee  would  not  be  held  liable  umler  the 
facts  disclosed  in  ibe  pleadiugs,  (admitting:  that  Thomas  7  Ad- 
man therein  men lioned  were  his  Servant  or  Agent;)  as  the 
act  of  the  said  Thilman,  which  caused  the  death  of  the  sail 
Negro,  was  neither  authorized  by  the  Appellee,  nor  committed 
in  the  usual  and  proper  course  of  his  duty,  as  such  ;  but  was  a 
wilful  and  unauthorized  trespass. 

On  these  grounds,  the  Court  it  of  opinion  to  affirm  tht 
Judgment. 


Decided  Mtrch  Hannoti  and  High  against  Batte. 

14th,  1817.  ft        ^ 

1.  Under  the  THE  Appellee  instituted  an  action  of  Debt  against  the  Ap- 
2A 181?9.2,20  Pe,,an,f'  a8  endorsers  of  *  Note,  made  by  one  Vial  in  Sep- 
a  Nous  oegotial  tember  1815,  for  $600,  negotiable  at  the  Farmer's  Bank  of 
begiven°in  e*\ ^  Virginia,  and  protested  for  non-payment.  Upon  the  plea  of 
dence,  if  duly    n#  debent  and  issue,  a  Verdict  was  found  for  the  plaintiff;  smV 

•Untped,  befort  r 

it  btcumt  papa  ject  to  the  Court  s  opinion  upon  the  following  facta  :    that  the 

»ttampuJkai ^°'e  was  execut«>d  an(i  endorsed  on  paper  having  only  a  4m 
Umu€X4cuttd.  cent  stamp,  without  any  intent  on  the  part  of  the  maker  or  en- 
dorsers to  evade  the  duties  imposed  by  law ;  and  waa  received 
by  the  plaintiff,  without  his  perceiving  the  mistake  as  to  the 
stamp ;  that,  shortly  afterwards,  and  before  the  Note  becasji 
payable,  the  plaintiff,  discovering  the  mistake,  procured  the 
Note  to  be  stamped  with  a  twenty  cent  stamp,  and  apprised 
the  defendants  thereof;  that  the  Note  has  now  both  the  tea 
and  the  twenty  cent  stamps  impressed  upon  it :  and  it  was  re- 
ferred to  the  Court  to  decide,  1st.  whether  it  was  competes! 
to  the  defendants  to  prove  these  facts  in  evidence;  and  2dly, 
whether,  upon  this  state  of  facts,  the  law  be  for  the  plaintiff 
or  defendants. 

The  Court  gave  Judgment  for  the  plaintiff;  from  which  the 
defendants  appealed. 

Leigh  for  the  Appellants,  insisted  that  it  was  competent  for 
them  to  give  evidence  of  the  facts  above  mentioned ;  and 
that,  those  facts  being  found  as  proved,  the  Law  was  for  them. 
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because  the  proper  stamp  should  have  been  upon  the  paper     Mabch, 
before  the  Note  was  executed.  v-^^w 

Haooon  &  High 
May  far  ike  Appellee.  The  Court  has  no  right  to  inquire  *• 
*ohcn  the  Note  was  stamped.  The  Judge,  at  the  trial,  is  to 
examine  the  Note,  and  determine  by  inspection  whether  it  be 
duly,  stamped.  This  is  clear,  because  the  fact  is  never  put  in 
issue  by  the  pleadings  on  either  side.  The  Law  upon  the 
subject  merely  prescribes  a  rule  of  evidence,  to  which  the 
Court  will  attend.(a)  (a)  Pake's  N. 

2.     There  is  nothing  in  the  Act  of  Assembly,  (6)  which  flr^ZV^V. 
requires  the  stamp  to  be  impressed  before,  or  prohibits  it  after,  Rit%j  CMfcr 
the  making  of  the  Note ;  both  which  provisions  are  expressly  Ed  )  47. 
made  in  the  English  Statutes.     Our  Act  relates  only  to  Notes,  iJ^j^Ji 
which  may  be  collected  or  discounted  at  Bank.      There  is  no  20. 
danger  of  fraud  as  to  these ;  because,  without  the  stamp,  the 
Note  cannot  possibly  be  either  collected  or  discounted  at  the 
Banks ;  and  if  it  be  not  intended  for  the  one  purpose  or  the 
other,  a  common  Note  without  a  stamp  is  sufficient.     The  le- 
gislature could  never  have  intended,  that  an  accident  like  this, 
without  any  imputation  of  fraud,  should  be  totally  irremedia- 
ble.    The  Statutes  of  Great  Britain,  and  of  the  United  States 
provide  that,  in  such  cases,  the  Note  may  be  stamped  upon 
paying  a  penalty,  which  the  Legislature  here  did  not  think 
proper  to  impose;  because  the  people  of  Virginia,  who  pay 
all  their  taxes  most  honourably,  and  regard  any  evasion  in 
this  respect  as  base  in  the  extreme,  could  not  he  suspected  of 
a  disposition  to  evade  this  paltry  tax;  especially  that  class  on 
whom  alone  it  fell.     But  this  Act  is  manifestly  drawn  with 
very  little  precision,  in  the  hurry,  attendant  on  the  close  of  a 
long  session,  in  time  of  war.     The  Court  Kill   therefore  adopt 
any  fair  construction  of  which  it  is  susceptible,  to  promote 
justice.     It  is  submitted,  then,    that  the  Stamp  Master  was 
bound  to  furnish  stamps  to  any  person,  who  paid  the  duty ;  that 
it  was  not  for  him  to  know  whether  the  paper  was  executed, 
or  not;  and  that  it  is  sufficient,  if,  when  the  Note  is  offered 
at  the  trial,  it  "  be  duly  stamped." 

3.   #The  special  Verdict  finds,  that  the  defendants  had  notice 
from  the  plaintiff,  that  a  proper  stamp  had  been  subsequently 
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March,     impressed ;  and,  for  any  thing  appearing  to  the  Court,  they 
tifrlr  made  no  objection. 

Hanson  &  High  % 

_  y-  March  14th,  1817.    Judge  Roane  reported  the  Court's  opi- 

nion, that  the  Judgment  be  affirmed. 


^m^  Baird  against  Bland  and  others. 

1.  When  a  AFTER  the  affirmance,  by  this  Court,  (see  3  Munf.  571,) 
Emtgbt'a  Slave,  ^  Chancellor  Wythes'b  interlocutory  Decree,  in  the  suit  of 
^eh0flarfbetter Siand  an(*  others  v*  5fl*rrf  ***  others,  by  which  Baird  was  di- 
tiilo,  is  decreed  rected  to  deliver  to  the  plaintiffs  the  slave  Will,  first  named  » 
and  pay  profit?)  *ne  Bill*  and  account  for  his  profits ;  the  cause  being  remanded 
Interat  ought'  t0  the  Superior  Court  of  Chancery  for  the  Richmond  District, 
agamst  him  up- an  Account  was  taken,  by  a  Commissioner,  of  the  profits  of 

toa|ihy^^C'thes,ave  mu>  aml  rePorted  t0  the  Court;  t0  which,  the  de- 
by  him  from  fendant  Baird  excepted,  (among  other  reasons,)  "  because  he 
from'  tSTdates "  wa8  charged  hire  for  Will  during  the  life  of  Theodorick 
of  hi«  receipt* ;«  Bland?  (of  whom  he  purchased,)  "  during  whose  life  hkoe- 

but  not  upon  the  v  r  - 

progu  of  such"  cu  pa  I  ion  of  the  said  slave  was  lawful,  and  because  the  Com- 
hi?ownWhpo»e?"  missioner  improperly  charged  him  interest  on  conjectural  hire 
•™  without  be- «  and  profits  of  the  said  slave." 

aauie  being  un-  Chancellor  Taylor  was  of  opinion,  "  that  the  defendant 
SS^X^""  JB!?I'rrf8houldonly  be  accountable  for  the  profits  of  the  said 
ral  sums,  and  u  negro  man  Will,  from  the  death  of  the  said  Theodcrick  BLati> 
do  default  fooot  u  *ne  father  of  the  plaintiffs,  as  he  had  an  interest  in  the  said 
paying.  <c  fl|ave  f0P  nj8  |jfe .  anc|  t^at?  |f  tnc  M\$  defendant  is  account- 

€i  able  for  interest  upon  the  profits  of  those  years,  for  which  the 
"  said  Slave  was  hired  out,  (as  indicated  in  a  like  case  by  the 
"President  of  the  Supreme  Court  in  Whitehornv+Himes>l 
"  Munf.  508,)  why  the  defendant  should  not  be  accountable  for 
"  interest,  in  like  manner,  for  those  years,  in  which  he  kept  the 
"possession  of  the  said  Slave,  is  not  discerned."  He  there- 
fore decreed  accordingly ;  from  which  Decree  the  defendant 
Baird  appealed. 

March  IQth,  1817,   Judge  Roane  pronounced  the  Court's 
opinion. 
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The  Court  is  of  opinion,  that  there  is  no  error  in  the  De-      March, 

1817 

cMe,  so  far  as  the  principle  thereof  allows  interest  upon  the 


litres,  of  the  Slavic  in  question,  actually  received  by  the  Appel-  Baird 
lant,  from  others,  from  the  dates  of  such  receipts  respective-..  d  !'  th 
ly  :  but  that  the  same  is  erroneous  in  allowing  interest  upon 
hires,  not  so  received  by  him,  and  also  upon  those,  decreed  to 
be  due  by  him  for  the  slave  aforesaid,  the  same  being  unliqui- 
dated, and  merely  conjectural  sums,  and  which,  therefore,  the 
Appellant  was  in  no  default  in  not  paying. 

The  Decree  is  therefore  affirmed,  so  far  as  it  is  not  hereby 
declared  to  be  erroneous,  and  is  reversed  as  to  the  residue, 
with  Costs ;  and  the  cause  is  remanded,  to  have  the  account 
reformed,  pursuant  to  the  principles  now  declared,  in  order  to 
a  final  Decree. 


Manlove  against  Thrift.  D»thdi8i7I3Cl1 

IN  an  action  of  slander  brought  by  Robert  Manlove  against  t-.Mi  pending 
William  Thrift,  sen'r.  the  parties,  by  an  order  of  Court,  referred^  by  an  Order 
the  matter  in  controversy  to  John  Pegram  and  Thomas  Thweatt,  ^SSa^m- 
whose  award  was  to  be  made  the  Judgment  of  the  Court,  troversy  to  arbi- 
They  afterwards  signed  and  sealed  a  written  agreement,  pur-^^';g  ^o^ 
porting  that,  as  Thomas  Tkmeatt  had  refused  to  act  as  one  ofmade  tl*£Jud1f' 
the  referees,  they  requested  Edward  Pegram  to  serve,  in  his  Court;  and,  af- 
place,  in  conjunction  with  John  Pegram,  and  bound  them-  J^J^f  „JJd]£ 
selves,  their  heirs,  &c.  to  abide  by  their  decision;  and  also  seal,  appoint  a 
agreed  that  their  award  should  be  entered  as  the  Judgment  of  the^S^a^- 
Superior  Court  of  Dinwiddie  County  in  the  suit  then  pending  in«  Jtna*  an  fm 

m*        .      *  .  »•«  .  **  »         .«  wardrobe  made 

therein  between  them.  John  Pegram  and  Edward  Pegram  by  the  remain- 
accordingly  made  up  an  award  in  writing,  declaring  that  they  luch'SSStutl? 
had  heard  the  parties,  and  their  testimony,  and  awarded  that  'ball  be  entered 
the  defendant  pay  to  the  plaintiff  five  hundred  dollars. tftKeC<mrt™uch 
**  Thereupon  came  the  parties  by  their  attornies,  and  the  pl**0-**."^^*]?1? 
"  tiff  moved  the  Court  for  Judgment  on  the  award  aforesaid,  any  previous  Or- 
"  but  the  Court  overruled  the  motion,  because  Edward  Pegramdcll^-ngCo^ 

appointment    of 
such   substitute. 
2.  A  Court's  refusal  to  enter  a  Judgment  according  to  an  award,  without  proceeding   to 
determine  the  controversy,  is  not  a  Judgment,  from  which  an  Appeal  can  be  taken. 
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Mabch,      "  was  not  appointed  a  referee  under  an  order  of  the  Court; 
^"*"*,  "  this  Judgment  was  without  prejudice  to  an  action  founded  oa 
Manlore      "  tne  agreement  and  award."    M  From  which  Judgment  the 
"  plaintiff  appealed." 

May  for  the  Appellant 

Leigh  for  the  Appellee. 

March  20tfc,  1817,  the  President  pronounced  the  opinion  of 
this  Court. 

The  Court  has  no  doubt  but  that  the  Judgment  of  the  Court 
below,  refusing  to  enter  Judgment  pursuant  to  the  award,  is 
erroneous,  on  the  principles  settled  by  this  Court  io  the  case 
of  Shermer  v.  BeaU,  1  Wash.  11;  but  the  appeal  was  prana- 
turely  allowed,  as  no  final  judgment  was  entered  in  the  ease. 
The  Appeal  is  therefore  dismissed  with  Costs,  aa  having  I 
prematurely  granted. 


D^2ddi8?arch  Tennant's  Executor  against  Gray. 

1.  Where  the     THIS  was  an  action  of  debt  upon  a  Bond,  dated  July -3d, 

Ciocipal  and  in*  . 

rent,  due  oo  a  1789,  for  150/.  9*.  9a.  to  be  discharged   by  the  payment  of 

^JuSuJu^  76*'  **  10*rf-  on  fl>m*Dd.     The  Writ  was  issued  on  the  24th 

iw/ty,  and dama- day  of  March,  1806.  returnable  to  the  District  Court  of  Fre- 

s^erdi™  Jud£  dericksburg.     The'damages  stated  in  the  Writ  were  20/.     The 

neat  ought  oot declaration  was  in  the  usual  form,  but  leaving  the  damages 

to  be  entered  for  9  *» 

the  penalty  and  blank. 

Sa^b£  the  0n  the  17th  of  October,  1815,  a  Verdict  was  found  for  the 
principal andin  plaintiff,  for  the  debt  in  the  declaration  mentioned,  and  22L 
damages  to  at-  17s.  Orf.  in  damages.  Judgment  was  entered  "  for  1501.  9a.  Oat, 
Costs-  "hot  for  * lne  ^CD*  'n  ^e  declaration  mentioned,  together  with  the 
the  pmaUy  and  "  damages  aforesaid  in  form  aforesaid  assessed,  and  Costa ;  to 
tZ^^thZ"  te  discharged  by  the  payment  of  76/.  4*.  \0{d.  with  interest 

laid  in  the  Writ, 

2.  Bat  if  the  damages  found  by  the  Jury  exceed  those  io  the  Writ,  a  new  trial  ought  to  be  gnat 
•d,  unless  the  plaintiff  will  release  the  excess  -of  dsmages;  if  which  be  done,  JuQftat  BMJ  ha 
entered  for  the  penalty,  with  the  residue  of  the  damages  to  found,  and  costs, 

V  See  AtntWs  Jdm'n.  v.  7Wu,  1  Munf.  175. 
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**  thereon,  after  the  rate  of  five  per  centum  |>er  annum,  to  be     Maech, 
*'  computed  from  the  3d  day  of  July,  1789,  'till  paid,  and  the  KmJ!t£^ 
"  Costs  and  damages  aforesaid."  Teuoaot's  Exo- 

The  defendant  obtained  a  Writ  of  Supersedeas  from  a  Judge        "«* 
of  this  Court  Gray. 

March  22«/,  1817,  the  President  pronounced  the  Court's 
opinion,  that  the  Judgment  was  erroneous,  in  this,  that  it  gave 
dn  mages  exceeding  those  laid  in  the  Writ;  and  also  in  this, 
that,  as  the  principal  ami  interest  exceeded  the  penalty  of  the 
Bond,  the  Judgment  ought  to  have  been  for  the  penalty,  and 
damages*  net  exceeding  those  in  the  Writ. 

Judgment  reversed ;  Verdict  set  aside ;  and  cause  remanded 
for  a  new  trial,  to  be  had  therein,  unless  the  plaintiff  would 
release  the  excess  of  dam  *ges  beyond  those  laid  in  the  Writ; 
in  which  event.  Judgment  was  directed  to  be  entered  for  the 
debt  in  the  declaration  mentioned,  and  the  residue  of  said 
damages  and  costs. 


Mayo  against  Judah.  ^mw*1 

Joseph  Mayo,  sen.  presented  a  Bill  to  the  Chancellor  for  the. !  f  •tipoli- 

'  tion,  to  a  Bood 

Richmond  District,  stating  that,  on  the  19th  day  of  August,  in  or  Deed  of  i  rust 

the  year  1813,  the  complainant  purchased  of  a  certain  Manuel ^  debVor'TfailiM 

Judah,  a  lot  of  ground  in  the  city  of  Richmond,  upon  the  terms  at  »ny  time,  to 

and  conditions  set  forth  in  a  Bond  and  Deed  of  Trust,  given  to  Fo\emttthepriD- 

secure  the  payment  of  the  purchase  money  ;  by  referring  toc,P*l*u.,n(wn4dj 

which  documents  it  would  be  seen,  that   the  principal  sum  for  not  be  payable 

Which  the  Lot  was  sold,  was  not  to  be  paid  until  the  year  1824,^  \wF& 

but  the  interest  was  to  be  paid  on  the  1st  day  of  January  in  considered  due, 

...        .  ,  „  . .  ,      .   ^       is  in   the  nature 

•Tery  year  until  that  time  ;  that,  upon  failure  to  pay  the  inter- of   a    penalty, 

est  on  any  first  day  of  January  aforesaid,  and  the  same  being  jjpjjjj1  Jjjjjjjjjj 

unpaid  for  three  months,  the  benefit  of  the  credit  should  be  of  a  Court   of 

lost,  and  the  Trustees  should  immediately  advertise  the  Lot  i^[y   to  "' 

2.  In  tuck 
cue,  the  payment  or  tender  of  the  interest  at  any  time  before  the  sale  under  tbe  Deed  of  Trust, 
luthori&e*  the  debtor  10  call  upon  the  Court  of  Chiucery  to  prevent  the  sale.  And,  by  virtue  of 
the  Act  of  Assembly  concerning  Executions,  passed  Nor.  25tn,  1814,  the  debtor  was  authorised  to 
•obstante  Bood  and  security  in  lieu  of  payment. 
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for  tale,  in  order  to  discharge  the  principal  sum,  with  1 
expenses  might  have  accrued  on  the  trust :  that  the   com- 
plainant failed  to  pay  the  interest  on  the  first  day  of  Jasuwr, 
1815 :  that  by  the  first  section  of  the  Act  of  Assembly  con- 
cerning executions,  passed  the  25th  of  November,  1814,  Bit- 
cution  might  be  stayed  on  any  Judgment,  &e.,  by    tendering 
to  the  creditor  Bond,  with  sufficient  security,  in   double  the 
amount  of  the  "  demand?  conditioned  in  the  usual   way  ;  sat 
by  the  5th  section,  proceeding?  on  Deeds  of  Trust    might  he 
stayed  in  the  same  manner  :  that  as  the  principal  sum  was  net 
due  until  the  year  1824,  the  interest,  which  was  doe  was  the 
demand:  under  this  impression,  the  complainant  had  repeated^ 
tendered  to  the  Trustees,  according  to  the  proviakus  of  tbt 
Act  of  Assembly,  and  was  still  ready  to  give,  Bond  with  secu- 
rity in  double  the  amount  of  the  interest,  but  the  Trustees  bid 
refused  to  accept  it,  and  were  proceeding  to  sell  according  Id 
the  above  recited  condition :  the  complainant  presumed  that, 
as  the  forfeiture  was  occasioned  solely  by  the  failure  to  pay  eh? 
interest,  and  as  the  Act  of  Assembly  declared  that  the  intereit 
need  not  be  paid  until  January  181 6,  that  Act  relieved  the  for 
feiture ;  and,  consequently,  the  Trustees  had  no  authority  t» 
sell :  the  credit  he  was  to  have  according  to  the  original  con- 
tract made  the  bargain  extremely  advantageous  to  him ;  and,  I 
the  forfeiture  should  be  insisted  on,  and  the  property  soM»  be 
would  necessarily  be  sutyected  to  great  loss  and  iocooveaienot. 
He  therefore  prayed  an  Injunction,  restraining  the    Trastesi 
from  proceeding  to  sell,  and  that  the  contract  be  re-instated  ea 
the  original  footing,  upon  his  giving  Bond   with  seonHry,  h 
double  the  amount  of  the  Interest,  conditioned  according  to  tht 
Act  of  Assembly. 

Chancellor  Taylor  refused  the  Injunction ,  being  of  i 
that  this  was  not  a  case  for  a  Court  of  Equity,  "  for  this 
"  that  the  Trustees  must  sell,  in  conformity  with  their  | 
"  and  the  Act  regulating  such  sales,  if  the  plaintiff  was  within 
u  its  provisions  ;  and,  if  they  did  not,  any  conveyance,  saade 
u  by  them  of  the  Lot  in  question,  would  he  unavailing ;  that 
"  the  case  was  purely  a  legal  one,  and  Equity  should  not  in- 
terfere." But  the  Injunction  was  awarded  by  a  Judge  of  ths 
Court  of  Appeals,  on  the  terms  of  giving  Bond  in  double  ths 
amount  of  interest  claimed. 
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On  the  19th  of  January,  1816,  the  Trustees  filed  a  joint     March, 


Answer*  denying  "  that  any  stay  bond  was  ever  tendered  to 
'*  them,  until  after  the  forfeiture  bad  accrued,  as  they  supposed ; 
"  that  is,  until  after  the  property  was  advertised  for  sale  the 
44  first  time,  which  was  on  or  about  April  last."  No  Answer 
was  filed  by  Judak. 

The  Chancellor  dissolved  the  Injunction;  " being  still  of 
41  opinion,  that  to  interfere,  in  a  case  like  this,  would  be  against 
"  the  legitimate  power  of  the  Court." 

From  this  Decree,  an  Appeal  was  allowed  by  this  Court 

Wirt  for  the  Appellant.  The  Chancellor  dissolved  the  In- 
junction on  the  same  ground,  on  which  he  at  first  refused  to 
grant  it. 

This  case  depends  on  the  construction  of  the  Act  of  1814, 
for  staying  proceedings  on  Deeds  of  Trusts,  Sic.  That  Act 
being  a  remedial  law,  it  ought  to  have  a  benign  interpretation/ 
It  was  its  intention  that  no  forfeiture  should  be  incurred  by  the, 
.debtor's  failing  to  make  payment  at  the  time  appointed.  The 
Act  of  1615,  an  Act  in  pari  materia^ '  allowed  the  Bond  to  be 
given  at  any  time  before  the  sale ;  and  the  spirit  of  that  of 
1814  appears  to  require  no  more. 

Wickheun  contra.  If  the  Chancellor  pronounced  a  right  De- 
cree, though  for  a  wrong  reason,  it  ought  to  be  affirmed. 

The  contract  in  this  case  afforded  an  option  to  the  debtor 
at  what  time  he  would  pay  the  principal.  It  is  no  penalty} 
but  only  the  debt  itself.  The  debtor  having  failed  to  pay  the 
interest  according  to  the  contract,  the  principal  became  due* 
The  stay  bond  ought  therefore  to  have  been  given  for  the  prin- 
cipal; that  being  then  the  debt.  If  suit  had  been  brought, 
Judgment  must  have  been  for  the  principal.  The  object  of 
the  Act  was  not  to  change  the  contract,  but  only  to  stay  the 
proceedings  to  enforce  it.  Even  if  the  stay  bond  had  been 
given  before  the  1st  of  January,  it  could  not  have  altered  the 
contract,  and  would  have  made  no  difference  as  to  the  present 
question. 

Another  point.  The  Act  of  Assembly  is  in  opposition  to 
the  Constitution  of  the  United  States,  according  to  Mr.  Wvr6$ 

vol.  v.  ©3 


1817. 
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Marc*,     construction ;  for  it  certainly  impairs  the  obligation  of  contract. 
18 »  7.       ^fo  fta^  ^  proceedings  on  a  Deed  of  Trust  is  in  direct  vio- 
lation of  the  contract  of  the  parties,  (a)    A  law  interfering  vita 
the  contract  of  parties  ooght  not  to  have  a  benigo,  but  strict 

«iT«/msj€l,ll,l,,iel1011- 

t.   mi*m    7 

FUd^r  1(!pL,     Mmxh  1  «M  SI  7,  the  Judges  delivered  their  opinions. 

tCranck,W. 

Judge  CoALTca.  In  this  case,  the  Appellant,  having  purchased 
of  the  Appellee  a  Lot  of  ground  in  the  city  of  Richmond,  for 
the  price  of  $7000,  payable  at  the  expiration  of  ten  years  wdk 
interest  from  the  date,  to  he  paid  annually,  and,  in  default  thrr+ 
of,  that  the  principal  sum  should,  on  such  d  fault,  be  due  and  ds 
mandable,  as  ap|iears  by  the  Bond,  executed  at  the  time,  he 
also  executed  a  Deed  of  Trust,  on  the  Lot  so  purchased,  to 
secure  the  payment.  This  Deed  recites  that  it  is  to  aeenre  the 
payment  of  $7000,  a  debt  due  to  the  Appellee,  on  the  1st  day 
of  JanXiary,  1824;  with  legal  interest  from  the  1st  day  of  Jan* 

y  try,  1814  :  and,  in  declaring  the  trust,  and  the  objects  of  it,  H 

has  refereuce  to  the  Bond  aforesaid,  and  provides,  that,  if  the 
Appellant  shall  fail  to  pay  the  legal  interest  on  the  1st  day  of 
January,  1815,  and  so  on  for  each  succeeding  year,  or  sbnoJd 
he  fail  oo  the  last  mentioned  day  to  pay  the  principal  sum,  then, 
or  in  the  event  that  the  interest  for  any  one  year  shall  be  three 
months  due  and  unsatisfied,  the  Trustees  may  proceed  to  self 
the  Lot;  first,  to  discharge  all  expenses,  Ac. ;  "«rc»#u£y.  J# 
*  discharge  the  Interest  and  Debt  of  $7000,  rvhch  shall  be  «s> 
"  derstood  to  have  become  due.  whenever  the  interest,  before  atvsar- 
M  rated  and  spoken  of,  shall  have  been  three  months  due  and  *n*s> 
"  Hsfied,  or  any  part  thereof  shall  be  so  doe  and  unsatisfied,19 

The  interest  due  on  the  1st  day  of  January,  1815,  bring  Ml 
arrear  and  unpaid  by  the  space  of  three  months,  the  Trustees 
were  about  to  sell  the  Lot,  when  the  Appellant  tendered  a  Bond 
for  the  payment  of  the  interest,  under  the  Act  of  Assembly  **  con- 
"  cerning  Executions  and  for  other  purposes,"  passed  Novem- 
ber 25th,  1814,  for  the  purpose  of  stopping  the  sale.  The 
Trustees  having  refused  to  stay  proceedings,  application  waa 
made  to  the  Chancellor  for  an  Injunction,  which,  being  refused 
by  him,  was  granted  hy  a  Judge  of  thb  Court,  and  finally  dis- 
solved ;  from  which  Decree  this  appeal  u  taken. 
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The  Act  of  Assembly  provides,  that  defendants  shall  bar*  Maich, 
power  to  stay  Execution  upon  any  Judgment  or  Decree,  &c, 
by  tendering  Bond  and  sufficient  security,  in  double  the  amount 
of  the  principal  and  interest,  payable  to  the  plaintiff  or  plaintiffs, 
&c  at  the  repeal  or  expiration  of  the  Act ;  and  that  proceed- 
ings shall  be  suspended  upon  every  Decree  for  the  sale  of  real 
property,  and  also  all  proceedings  by  any  Trustee  on  any  Deed 
of  Trust  in  the  same  manner,  as  a  Judgment  may  he  stayed,  &©• 

Bond  bein^  tendered,  in  this  case,  for  the  amount  of  the  6rst 
yearns  interest  due  and  in  arrear,  only,  the  first  and  great  ques- 
tion u,  whether  that  sum,  agreeably  to  the  contract,  was  the 
amount  of  the  creditor's  demand?  Whether  that  was  the  prin- 
cipal sum  then  due%  which,  with  interest  thereon,  was  to  be  se- 
cured according  to  the  provisions  of  the  Act  ? 

Tii is  question,  according  to  my  view  of  the  case,  will  be 
much  simplified  by  considering  what  judgment  a  Court  of  Law 
would  have  jriveu  on  the  Bond  above  referred  to. 

If  the  provision,  that,  on  failure  to  make  punctual  payment 
of  the  interest,  the  principal  sum  shall  then  fall  due  and  be 
payable,  is  to  be  considered  as  a  newpouz/(y,  in  addition  to  the 
$14  90O  penalty  in  the  Bond,  in  order  to  enforce  payment  of 
the  interest  annually,  then  the  annual  interest  would  be  coo* 
sidered  in  the  nature  of  instalments,  and  the  Judgment  would 
be  entered  for  the  penally,  to  be  discharged  by  the  instalment, 
agreeably  to  Bridges  v.  Williamson,  Stra.  814,  and  Master  r. 
Touchet,  2  Wtn.  BL  Rep.  706.  This  Utter  was  debt  on  a  Bond, 
conditioned  to  pay  0007.  and  interest,  in  three  years  from  the 
date  of  the  Bond,  by  instalments  of  15/.  half  yearly,  and  615/. 
at  the  eml  of  the  Term  :  proceedings  were  stayed  on  payment 
of  the  interest  due,  I  presume  under  the  Stat.  4  and  5,  Ann. 
eh.  16,  §  13,  which  is  so  far  similar  to  our  Act,  that  it  permits 
'the  defendent  to  br9ng  the  money  really  due  into  Court,  whereas 
oar  Act  directs  ju^gr*"**  to  be  entered  for  the  *vm  due. 

The  case  cited  is  the  one  before  the  Court,  with  this  diffe- 
rence, that,  in  the  case  cited,  there  is  no  stipulation  that,  on 
failure  to  pay  the  instalment,  (which,  in  that  case,  as  in  this, 
was  no  more  than  the  interest,)  the  principal  sum  should  be 
considered  as  due. 

But  why  this  additional  penalty,  if  the  parties  so  considered 
it,  when,  without  it,  the  $14,000  would  have  been  forfeited  oa 
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March,  failure  to  pay  the  interest  ?  or  was  it  intended  to  redvee  tbs 
penalty,  in  that  case,  to  $7000  ?  and  on  which  penalty  ought 
the  party  to  bring  suit  ?  I  cannot  believe  that  the  parties  view- 
ed it  in  the  nature  of  a  penalty.  Here  was  a  debt,  debitum  m 
prcesenti,  sohendum  in  future,  or  in  protend,  at  the  election  of 
the  debtor,  upon  his  compliance,  or  not,  with  a  condition,  by 
which  he  could  extend  the  time  of  payment.  He  pays  no 
more  money,  but  pays  it  sooner,  or  later,  at  his  election. 
It  is  no  injury  to  him  to  pay  it  promptly,  if  he  is  able  to  do  so  i 
and  whether  he  is,  or  is  not,  is  within  his  own  knowledge  ;  and, 
at  all  events,  there  is  nothing  in  the  circumstance  of  prompt 
payment,  by  which  the  interest  is  stopped,  (which  interest  is,  ia 
law,  considered  equivalent  to  the  use  of  the  money,)  which 
can  swell  this  into  a  penalty. 

This  case  is  not  to  my  mind  distinguishable,  in  principle, 
from  those  of  Gowlet  v.  Hanforth,  and  Bonapms  v.  Rgbot .-  the 
first  to  be  found  in  2  Win.  BL  9*8,  where  the  defendant  was 
bound  in  a  Bond  conditioned  to  pay  4961.  by  instalments,  and, 
if  default  were  made  in  the  payment  of  any  one  or  more,  then 
the  Bond  to  stand  in  force  for  the  whole  principal  and  interest : 
on  default,  suit  was  brought  on  the  Bond  :  the  defendant's  mo- 
tion, to  stay  proceedings  on  payment  of  the  instalments  due, 
with  costs,  was  over-ruled.  The  Court  said,  this  was  not  to 
relieve  against  a  forfeiture:  the  plaintiff  had  agreed  to  give 
time  to  the  defendant,  provided  he  would  punctually  pay  by 
instalments  ;  by  neglecting  so  to  do,  he  has  lost  the  benefit  of 
his  condition,  and  remains  in  the  case  of  other  debtors  on  Bond. 
The  second  will  be  found  in  3  Burr.  1370,  where  Lord  Mawb- 
field,  in  distinguishing  a  like  case  from  those,  where  greater  is* 
terest  has  been  reserved,  in  default  of  paying  a  less  rate,  and 
which  he  says  would  be  a  penalty,  says  it  is  more  like  the  ease  of 
a  less  interest  being  agreed  to  be  received,  if  punctually  paid; 
and,  says  he,  "  it  is  a  condition  unperformed,  therefore  the  party 
"  cannot  have  relief  in  a  Court  of  Equity,  any  more  than  ia  a 
«  Court  of  Law. 

The  Bill  itself,  in  this  ease,  states  that  the  credit,  which  the 
Appellant  was  to  have  according  to  the  contract,  made  the 
bargain  extremely  advantageous  to  him.  So  a  parry  might  say, 
that  the  payment  of  a  less  rate  of  interest  would  be  extremely 
advantageous  to  him,  and  therefore  it  was  a  penalty  on  him* 
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When  be  was  nimble  to  pay  punctually,  to  make  him  pay  the      MaUch, 

greater  sum ;  but  Law  and  Equity  both  tay,  that,  able  or  not,  x JV-^_ 

he  must  comply  with  the  condition,  or  forfeit  the  benefit. 

There  is  nothing:  hard,  oppressive  or  unfair,  alleged  at  to 
this  part  of  the  contract  :  it  is  not  alleged  in  the  Bill,  (if  such 
circumstances  could  have  weight,)  as  it  has  been  in  argument, 
thttt  an  enhanced  and  speculating  price  was  given ;  but  rather 
the  reverse,  as  would  seem  from  the  above  quotation  ;  nor  is  it 
even  alleged  that  the  party,  from  the  pressure  of  the  times,  was 
unable  to  pay  the  interest ;  so  as  to  give  the  Coort  of  Equity 
any  head  of  jurisdiction,  which  would  not  equally  nave  availed 
at  law  in  a  suit  on  the  Bond ;  nor  is  it  stated  that  this  was  in- 
.  tended  as  a  penalty ;  on  the  contrary,  the  statement  in  the  Bill 
is,  that  the  condition  of  the  Bond,  and  the  terms  of  the  Deed  of 
Trust  were,  that,  if  (he  interest  teas  not  punctually  pmd,  the  bene- 
fit of  the  credit  should  be  lost :  in  short,  the  Bill  puts  it  merely 
on  the  ground,  that  the  interest  alone  was  the  demand,  which 
the  Appellant  had  a  right  to  secure  under  the  Act,  so  as  to  avail 
himself  of  its  provisions.  Had  any  of  the  other  grounds  been 
taken,  they  might  have  been  denied  and  disprove').  Taking 
this  case  op,  then,  on  the  Bond  and  Deed  of  Trnst,  and  sup- 
posing the  Act  of  Assembly  had  never  been  passed ;  it  may  be 
considered,  if  the  doctrine  contended  for  is  law,  that,  if  a  man 
has  money  to  lend  at  legal  interest,  for  the  support  of  himself 
mnd  family,  he  cannot  provide  for  calling  in  his  principal,  if 
that  support  is  not  punctually  paid  him,  because  it  will  operate 
as  a  penalty  on  the  borrower,  however  pointedly  he  may  agree 
to  borrow  the  money  on  those  terms.  If  this  is  a  penalty  in 
Equity,  it  is  equally  so,  1  apprehend,  at  Law,  and  Judgment 
would  be  entered  up  accordingly.  It  does  not  appear  to  me 
that  the  place  or  manner  of  introducing  this  stipulation  into 
the  Bond,  or  Deed,  can  vary  the  nature  of  the  contract,  which, 
not  only  by  those  instruments,  but  according  to  the  Bill  itself, 
Was  an  agreement  to  sell  property  and  give  a  distant  day  for 
payment,  provided  the  purchaser  would  pay  the  interest  punc- 
tually ;  without  which  stipulation,  the 'seller,  it  is  to  be  presum- 
ed, would  not  have  given  the  day.  I  can  see  nothing  unfair, 
unreasonable,  or  more  like  a  penalty,  in  this,  than  in  a  case 
of  money,  lent  as  above  supposed ;  and  I  can,  therefore,  neither 
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oo  the  score  of  authority,  nor  reason,  give  my  sanction  toil 
doctrine  contended  for. 

But,  if  a  penalty  could  be  supposed,  I  should  incline  to  ear 
aider  it,  at  most,  in  the  nature  of  a  stipulated,  or  agreed  com- 
pensation, to  be  mnde  in  default  of  punctuality.  Coorti  rf 
Equity,  though,  will  not  interfere,  as  far  as  I  am  at  present  d* 
vised,  to  relieve  against  such  penalties,  unless  there  is  soaetsisf 
U)  Fonhl.  Bk.  unfair,  or  very  unreasonable  in  the  transaction,  (a)  Bat  what 
note  (5)  3i  A&.  more  reasonable  compensation  can  be  giveo  for  the  price  of 
190.  By  v  Ou  money,  where  that  price  is  withheld,  than  the  money  Iterlf! 
fort :  4  Bwr.  It  is  the  very  thing,  neither  more  nor  less,  which  the  law  p*«; 
2228,  Urn  r.  money  being  worth  its  interest,  and  vise  verso. 

If  1  am  right,  then,  in  my  conclusion  that,  independent  rf 
the  Act  of  Assembly  above  referred  to,  the  Appellant,  oo  ft* 
ure  to  pay  the  interest*  would  have  been  compelled  tej&oy  hA 
principal  and  interest;  and  that  neither  a  Court  of  Law, dot 
Equity  would  have  relieved  him  therefrom  ;  the  second  qoa> 
Hon,  if  it  may  be  called  one,  is,  whether  that  Act  alters  tit 
case  ?  If  the  preceding  part  of  my  opinion  is  law,  it  will  s> 
admitted,  I  presume,  that,  if  the  Appellee  had  sued  oote 
Bond,  the  Appellant  could  not  have  pleaded  a  tender  tf* 
Bond,  for  the  Interest,  on  the  1st  of  January,  in  dfectafg*  <* 
the  action,  so  as  to  make  such  Bond  tantamount  to  a  pesmtd 
of  the  Interest  on  the  day,  ami  so  a  compliance  with  thf  con- 
dition. If  such  plea  would  have  been  over-ruled  on  deoa* 
rer,  and  the  Court  would  have  given  Judgment,  (for  want  of 
a  sufficient  plea,)  for  the  penalty,  to  be  discharged  bf  tin 
$7000,  with  Interest  and  Costs;  then,  to  avail  himself  of  the 
Act,  the  Appellant  must  have  tendered  Bond  and  Secorvf 
for  this  sum :  and,  I  presume,  after  such  Judgment,  do  Coat 
of  Equity,  resting  on  the  Act  of  Assembly  alone,  would  i»* 
enjoined  that  Judgment,  on  the  Appellant's  allegation  la**" 
had  tendered  Bond  and  Security  for  the  Interest ;  a  fact,  *wc* 
he  could  have  shewn  was  admitted  by  the  Demurrer  is  "* 
action  at  Law.  If  the  Court  could  not  interfere  ia  the  *" 
supposed,  neither,  I  apprehend,  could  they,  to  stop  the  Trs* 
tees,  unlets  Security  for  the  $7000,  and  Interest,  had  bo* 
tendered ;  and  this,  independent  of  the  consideration,  thaw 
according  to  the  Deed  of  Trust,  as  it  appears  to  me,  (J**  * 
no  remedy  under  it,  to  sell  for  the  Interest  annual)  j;  *■*■ 
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l»  »  farther  proof  of  the  full  understanding  of  the  parties,  that,  March, 
in  default  of  payment  of  interest,  the  payment  of  the  print*-  t  ^!!l 
pal  was  to  he  enforced.  The  Act,  I  apprehend,  did  not  in- 
tend 1o  atop  or  change  the  operation  of  contracts,  hut  to  atop, 
to  a  certain  extent,  the  operation  of  the  Courts  of  Justice  in 
Carrying  into  eftect  their  Judgments  and  Decrees,  and  to 
pl«ce  proceedings,  under  Deeds  o(  Trust,  in  the  same  situa- 
tion as  Judgments  or  Decrees  in  Chancery  for  the  sale  of 
proiwrty. 

How  far  the  Act,  as  to  this  subject,  staying  proceedings  ten- 
dtr  Deeds  of  Trust,  was  an  unconstitutional  interference  with, 
or  change  of  the  contract  of  the  parties,  was  touched  upon  by 
the  A ftpellee't  Counsel;  hut  was  afterwards,  as  I  understood, 
waived  by  him,  and  is  not  intended  to  be  considered  or  deci* 
ded  on  by  the  present  Court,  consisting  of  but  three  members, 
Unlfs*  it  shall  again  be  brought  before  them,  when  it  must 
stand  over  for  a  fuller  Court.  According  to  my  view,  howe* 
Y«*r,  be  that  question  as  it  may,  the  party  is  not  entitled  to 
the  benefit  of  the  Act,  having  tendered  Security  only  for  the 
•mount  of  the  Interest  due.  For  these  reasons,  and  not  those 
assigned  by  the  Chancellor,  1  am  for  affirming  bis  Decree* 

Judge  Cabell.  As  Lord  Mansfield  said  in  the  case  of 
Bonxfous  v.  Ryboti  Burr.  1370,  there  is  a  distinction  in 
Courts  of  Equity,  "  that,  if  five  per  cent,  be  reserved  for  into* 
"  rest  on  a  Mortgage,  with  a  condition  to  accept  four,  if  punc- 
**  tually  paid ;  this  condition  must  be  strictly  performed :  and 
•*  the  Debtor  shall  not  have  relief  in  equity  after  the  day  of 
"  payment  elapsed;  because  the  one  per  cent,  was  to  be 
u  abated  upoo  a  condition,  which  is  not  performed.  But  if  four 
M  per  cent,  be  reserved,  with  an  agreement  that,  if  the  four 
Ci  per  rent,  be  not  punctually  paid  at  the  day,  the  Mortgagee 
"  shall  pay  fi  ve,.rtaf  shall  be  considered  as  a  penalty  added :  and 
"  the  Court  of  Equity  will  in  such  case  relieve  against  it." 

These  principles  are  well  elucidated  in  the  case  just  cited 
from  Burrow.  There,  "  the  Bond  was  conditioned  for  the 
"  payment  of  a  gross  sum  then  due,  to  be  paid  at  t  certain 
"  fined  day.  There  was  a  subsequent  agreement,  made  iu 
"  favor  of  the  Debtor,  easing  him  of  that  stipulated  single 
"  payment  at  that  fixed  day,  and  allowing  him  to  pay  it  by 
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March,  «  more  distant  instalments;  provided  that  he  pay  it  j 
181 7-  it  \y  0Q  tne  dav  agreed  upon  :  otherwise  the  agreement  and 
"  defeazaoce  to  t>e  void."  The  Debtor  did  not  pay  the  instal- 
ments punctually,  and.  tjie  Court  determined  that  therefore  tht 
agreement  and  defeazance  were  void,  and  that  the  gross  snsi 
was  due  to  the  Obligee.  That  case  was  within  the  former 
part  of  the  distinction  above  referred  to ;  "  for  it  was  a  condi* 
tion  unperformed ;"  and  consequently  the  Debtor  could  not  be 
relieved  even  in  a  Court  of  Equity. 

The  case  of  Qarvlei  Etfor.  of  QladweU  v.  HansfartK  (2  Sir 
Wm.  Blatfc.  Reports  p.  958)  was  decided  on  the  same  princi- 
ples. The  facts  of  that  case  are  not  sp  fully  stated,  as  those 
of  the  case  in  Burrow,  although  the  decision  turned  on  the 
special  condition  of  the  Bond  ;  but  it  is  evident,  from  the  rea- 
sons assigned  by  the  Court  in  its  decision*  that  the  facto  wen 
substantially  the  same ;  and  more  especially,  that  the  stipula- 
tion, to  pay  by  instalments,  was  introduced  for  the  benefit  flC 
the  Debtor,  by  enabling  him  to  discharge  by  more  remote  in- 
stalments, a  gross  sum  which,  but  for  that  stipulation,  would, 
according  to  the  original  contract  of  the  parties,  have  beam 
sooner  due  a,nd  demandable*  For  the  Court  expressly  saya 
that,  "  the  plaintiff  had  agreed  to  give  time  to  the  defendant, 
"  and  to  forbear  prosecuting  his  just  demand,  provided  the  4e- 
"  fendant  would  punctually  discharge  jit  by  instalments.  By 
"  neglecting  to  do  so,  he  has  lost  the  benefit  of  his  condition, 
"  and  remains  in  the  case  of  other  Debtors  on  Bonds.** 

These  were  cases,  where  relief  was  refused  to. the  Debtor; 
but  the  principles,  on  which  it  was  refused  there,  shew  thai  it 
ought  to  be  granted  in  the  case,  now  to  be  decided. 

In  all  cases  of  this  kind,  it  is  necessary  to  ascertain  the 
true  intention  of  the  parties,  and  to  distinguish  carefully  be- 
tween the  original  contract  itself,  and  any  subsequent  stipula- 
tion, which  purports  to  effect  a  qualification  or  modification  of 
that  contract ;  between  what  the  parties  originally  intended 
to  be  done,  and  what  they  may  agree  to  substitute  therefor,  on 
certain  events.  Thus,  in  the  cases  cited  above,  from  Burrsm 
and  Sir  Wm.  Blackstone,  the  original  contract  was  to  pay  a 
gross  sum  by  a  certain  fixed  day ;  the  subsequent  stipulation 
was  for  discharging  that  sum  by  distant  and  easy  instalments. 
In  the  case  of  an  ordinary  Bond,  the  original  contract  is  to 
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p*j  a  certain  sum  by  a  given  day ;  the  stipulation  engrafted      Mxaca, 
on  it  is,  that,  in  case  of  failure  to  pay  at  that  day,  the  Debt-       1817« 
•r  it  to  pay  double  the  turn.     It  hi  all  important  to  ascertain        M 
the  character  of  these  stipulations.     If  they   were  introduced       t  v. 
for  the  benefit  of  the  Debtor,  (as  in  the  cases  abo?e  cited)  by 
extending  to  him  a  more  easy  mode  of  payment,  he  will   be 
permitted  to  avail  himself  of  them,  provided  he  comply  with 
the  terms ;  because  it  is  competent  to  the  Creditor  to  abate  a  par* 
turn  of  his  own  just  rights.      But  if  the  object  of  the  stipula- 
tion be  to  ensure  to  the  Creditor  a  punctual  compliance  with 
the  original  contract,  by  imttosing  upon  the  Debtor  farther  and 
greater  obligation  in  case  of  failure,  it  is  considered  as  a  pe- 
nalty which  is  always  relieved  against ;  for  Equity  is  satisfied 
with  the  execution  of  contracts  according  to  their  true  and  ori- 
ginal intent 

Let  these  principles  be  applied  to  the  present  case.     Both 
the  Bond  and  (he  Deed  of  Trust  shew  that  the  Contract  was 
Cor  the  sale  of  a  Lot  at  the  price  of  $7000,  payable  on  the 
1st  of  Jaouary,  1824,  with  Interest  from  the   1st  of  January, 
1814;  the  Interest  to  be  paid  annually  on  the  first  day  of  Ja- 
nuary in  each  year.     This  was  the  real  Contract  between  the 
parties,  to  which  a  stipulation  was  superadded,  that  if  the  In- 
terest be  not  paid,  the  whole  principal  was  to  become  due  and 
recoverable.     The  distinction  is  most  obvious  between  this 
case  and  those  cited.     There  the  stipulation  was  for  the  bene- 
fit of  the  Debtor;  here  for  the  benefit  of  the  Creditor.      This 
stipulation,  if  it  be  allowed  to  operate  at  all,  effectually  changes 
the  contract  of  the  parties,  by  subjecting  the  Debtor  to  the 
immediate  payment  of  a  sum.  which,  by  the  original  contract, 
was   not  to  be  paid  'till  the  year  1824,  and  is  as  much  a  pe- 
nality, as  the  obligation  to  pay  double  the  amount  of  the  Debt, 
in  case  the  Debt  itself  be  not  punctually  paid.     Upon  general 
principles  of  equity,  therefore,  I  thiuk  Mayo  should  be  reliev- 
ed against  the  forfeiture,  which  has  occurred,  and  that  no  sale 
shall  take  place  but  for  the  interest,  which  has  occurred. 

Mayors  title  to  relief  from  the  forfeiture,  beiog  thus  indepen- 
dent of  the  Act  of  Assembly,  it  is  unnecessary  to  enter  into 
the  constitutional  question,  raised  in  the  argument.     I  did  not, 
however,  understand  the  Counsel  for  the  Appellee,  as  contend- 
▼ol.  v.  04 


506  Sxtprtme  Court  of  Appeals. 

March,     ing,  that  the  Act  of  Assembly  is  unconstitutional,  to  for  as  it  opt* 

1817. 


v. 
Jodah. 


rates  merely  to  postpone  the  payment  of  a  Debt  under  the  cir- 
Mayo~  cu instances,  and  in  the  manner,  contemplated  by  the  Act.  And 
the  Act  is  not  relied  upon,  in  this  case,  farther,  than  as  it 
postpones  the  payment  of  the  Interest,  which  interest,  in  ssy 
opinion,  constituted  the  whole  of  the  demand,  that  Equity 
will  tolerate. 

I  am  therefore  for  reversing  the  Chancellor's  Decree,  sad 
re-instating  the  injunction. 

The  following  was  the  opinion  of  the  Court,  pronounced 
by  Judge  Roane: 

The  Court  is  of  opinion,  that  the  stipulation,  both  is  the 
bond  and  deed  of  trust  exhibited  with  the  Bill,  whereby  it  if 
provided  that,  if  the  said  Mayo  should  fail  to  pay  the  annual 
interest,  the  principal  sum  of  seven  thousand  dollars  should  be 
considered  as  due,  is  in  the  nature  of  a  penalty*  against  which 
it  is  the  province  of  a  Court  of  Equity  to  relieve;  that  the 
amount,  which  the  creditor  was  entitled  to  demand  of  his 
debtor  in  this  case,  was  the  interest,  due  on  the  first  day  of 
January,  1815;  that  the  payment  or  tender  of  this  sum  by  the 
debtor,  at  any  time  before  the  sale  under  the  Deed  of  Trust, 
authorized  the  debtor  to  call  upon  the  Court  of  Chancery,  to 
prevent  such  sale;  and  that,  by  virtue  of  the  Act  of  Assembly, 
"  concerning  Executions,  and  for  other  purposes,"  passed  os 
the  25th  day  of  November,  1814,  the  debtor  was  authorised  Is 
substitute  bond  and  security'  for  the  interest,  in  lieu  of  tht 
money  ;  (which  sum  so  secured  would  have  borne  interest ;)  a 
tender  of  which  bond  and  security  is  admitted  by  the  answers 
of  the  Trustees  to  have  been  made. 

For  these  reasons,  the  Order  of  the  Chancellor,  dissolving 
the  complainant's  Injunction,  is  reversed,  and  the  Injunction 
is  reinstated:  and  the  Court,  proceeding  to  make  such  order 
in  the  cause,  as  should  have  been  made  in  the  Court  below, 
doth  adjudge  and  order,  that  the  Injunction,  so  far  as  it  seeks 
to  inhibit  the  sale  of  the  property  for  the  payment  of  the 
principal  sum  of  seven  thousand  dollars,  by  reason  of  the 
nonpayment  of  the  interest,  due  on  the  first  clay  of  January, 
1815,  be  perpetuated.  And  the  Court  doth  farther  adjudge, 
order  and  decree,  that,  if  the  creditor  Judah  shall  make  the 
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endorsement  on  the  said  Deed  of  Trust  required  hy  the  Act  in     March, 
•ach  case  made  and  provided^  I)  then  the  Injunction  shall  he  ^^^^j 
open  to  a  motion  for  dissolution,  and  an  order  of  sale  for  the         Mnyo 
said  sum,  due  for  interest  as  aforesaid,  with  interest  thereu|K>n  ;  y- 

bat,  on  the  payment  of  such  last  mentioned  sum,  by  the  said 
Mayo,  at  any  time  before  the  sale,  after  deducting  therefrom 
the  (Jos (»  in  this  Court,  and  the  Supreme  Court  of  Chancery, 
that  then  the  said  Injunction  be  wholly  perpetuated. 

(1)  Note.    See  the  Act*  of  1816,  ch.  40.  $  1.  p.  70. 


Williams  against  Price.  ^^vm? 

UPON  an  Appeal  from  a  Decree  of  the  Superior  Court  of    '-.  Th<"  12th 

section    of    the 

Chancery,  hotden  at  Staunton,  in  a  suit  brought  against  the  Act  oft  ongress, 

paused    Septem- 
ber 24  th,   1789, 
entitled,  •*  An  Act  to  establish  the  Judicial  Courts  of  the  United  States,"  doet  not  extend  to 
cases,  in  which  citizens  are  joint  defendants  with  aliens,  or  with  citizens  of  other  States,  and  have 
mlso  essential  interests  in  the  cause,  which  may  be  affected  by  a  removal  into  the  Federal  Court. 

2.  Qiurre,  whether  that  section  extends  to  any  case,  in  which  citizens  are  joint  defendants  with 
adieus,  or  with  citiseaa  of  other  States? 

3.  Quart,  whether  the  provisions  of  that  section  be  authorised  by  the  Constitution  of  the  Unit- 
ed States? 

4.  A  stipulation  that  the  property  purchased  shall  be  the  only  security  for  payment  of  the 

Crchase  money,  in  exoneration  of  the  persoo  and  other  properly  of  the  purchaser,  is  not  repugnant, 
t  valid  and  obligatory  on  the  parties. 

5.  In  such  case,  the  land  is  to  be  considered  as  a  pledge,  liable  to  raise  by  sale  the  money  doe, 
#r  wo  much  thereof,  as  it  may  be  adequate  to  produce  ;  the  surplus,  if  any,  to  enure  to  the  benefit  of 
the  debtor. 

6.  In  the  event  of  such  debtor1!  inability  to  comply  with  his  contract,  he  may  relinquish  his 
eventual  interest  in  such  surplus,  and  give  up  the  land  iti  absolute  property  to  his  creditor ;  thereby 
exonerating  himself  from  the  debt.  And,  if  the  conveyance  of  the  land  to  the  debtor  has  not  been 
completed,  it  is  unnecessary,  in  the  event  of  such  surrender,  to  go  on  and  perfect  the  same;  but, 
instead  thereof,  the  cou tract  for  such  conveyance  should  be  annulled. 

7.  A  party  is  not  bound  by  any  admission  of  his,  in  an  offer,  tending  to  a  compromise,  which  was 
sjot  accepted. 

8.  Personal,  and  even  transitory  and  fluctuating  property  mny  rv-  made  the  subject  of  a  Wen,  at 
the  pleasure  of  the  contracting  parties  ;  but,  cenerally.  txpiitit  words  should  be  used  to  effect  that 
purpose,  where  such  lien  is  not  raised  by  operation  of  law  or  equity. 

9.  It  seems  just,  however,  that  the  property  purchased  should  be  considered  liable  for.  the  pur- 
chase money;  especially,  in  a  case  in  which  a  personal  exemption  of  the  purchaser  has  been 
stipulated ;  and  where  the  parties  themselves,  by  their  subsequent  aclst  appear  to  have  expounded* 
the  contract  in  that  tease. 
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Appellant  Cumberland  D.  Williams  and   others   by 
Price. 

Tbe  BiH  stated  that,  So  the  year  1*t9,  a  eerlaJft 
Yeiser  of  Baltimore,  having  purchased  very  valuable  xssji 
extensive  real  property  hi  Augusta  County,  Virginia,  at  As 
price  of  $16,000,  a  contract  was  entered  Mo  between  sail 
Yeiser,  a  certain  Joseph  Williams,  and  the  comptakinit,  wheisny 
•aid  Yeiser  told  to  each  of  *  them  one  fourth  of  said  rant  s*s> 
perty ;  and  it  was  agreed  that  the  parties  to  the  said  agree- 
ment, which  was  dated  the  6th  of  August,  1803,  should  erect 
and  conduct  in  partnership,  on  said  real  property,  a  furnace 
for  iron  works,  on  the  terms  specified  in  said  agreement :  that 
the  parties  accordingly  engaged  in  the  enterprise  of  said  ires 
works ;  the  plaintiff  expended  large  asms  in  erecting  the  Far- 
nace,  now  called  Mount  Torry  Furnace,  on  said  property,  k 
making  other  improvements  thereon,  and  preparations  there- 
for: that  Joseph  Williams  sold  his  one  fourth  of  tbe  property 
to  C.  D.  Wilhams,  of  Baltimore;  and  that  the  -business  was 
carried  on,  under  this  new  firm,  under  tbe  agreement  afore* 
said,  until  the  9th  of  January,  1806,  when  a  new  agrni  asset 
to  regulate  the  conducting  of  the  iron  works  was  entered  into? 
under  which  last,  the  business  was  carried  on  until  Hie  plain- 
tiff  parted  with  his  interest  therein :  that  the  plaintiff  asjd  C. 
D.  Williams  became  jointly  interested  in  certain  other  proper- 
ty in  Augusta  County,  on  which  is  Btheien  JWg*,  which 
they  conducted  in  partnership  nntil  tbe  20th  of  Nov  cashes, 
1806,  when  the  plaintiff  sold  his  moiety  to  said  Wiltiawu  :  the 
Furnace  was  carried  on  by  tbe  partnership  last  mentioned, 
nntil  tbe  13th  of  March,  1807,  when  the  plaintiff  sold  his  one 
fourth  thereof  to  C.  D.  Williams. 

10.  If  personal  property,  consisting  o/  perishable  articles,  provisions,  raw  material!  for  mawfac- 
tore,  implements  necessary  for  a  furnace,  &c.  be  pledged,  together  with  the  furnace  aod  toast,  ft* 

Kyment  of  tbe  purchase  money  ;  the  lien  is  not  to  be  construed  so  stricUy  as  to  tie  up  tbe  proftity 
muse;  nor  that  even  the  same  kind  and  amount  of  property  shall  be  forthcoming  in  latere; 
without  a  stipulation  to  that  effect :  but  the  purchaser  is  bound  to  make  good  only  toeh  waste 
thereof  as  shall  have  arisen  from  his  fraud*  mlful  default  or  misconduct,  and  to  give  op  what 
'  ton  hand  when  he  surrenders  the  property  in  satisfaction  of  the  debt. 


11.  Where  a  purchaser,  having  his  election  to  restore  certain  articles  of  personal  property, 
■takes  an  oiler  to  do  so,  which  the  vendor  refuses  to  accept,  the  purchaser  is  not  thereafter  respon- 
sible for  any  waste  or  damage  the  property  may  sustain  without  his  wilful  DisooodocU 

12.  Under  what  circumstances,  a  purchaser,  having  bis  election  to  restore  tbe  property,  b  sot 
disabled,  in  equity,  from  availing  himself  of  such  right,  by  his  having  made  a  tecs  thateoC 
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The  BUI  then  stated  the  substance  of  the  agreement  off 
March  13th,  1807.  C.  D.  Williams  bought  of  Price  hit  ooe 
fourth  of  the  Furnace  and  its  appurtenance!,  and  all  the  ser- 
vants, stock,  horses,  waggons,  coal,  iron  and  other  things  he* 
Inagiag  to  said  Furnace,  or  to  Belvedere  Forge;  and  all  debts 
due  to  the  Furnace  or  Forge,  and  the  benefit  of  all  contracts 
with  either  of  them.  C  D.  W.  stipulated  to  pay  to  James 
Vriee  $23,000,  out  of  which  were  to  be  deducted  certain  debta 
to  be  assumed  and  paid  by  the  former  for  the  latter :  the  ba- 
lance of  the  $23,000  to  be  paid  by  instalments ;  C.  D.  W.  to 
pay  the  plaintiff's  proportion  of  the  debts  due  from  the  Fuk 
Bace  and  Forge.  The  plaintiff  agreed  that  Yeiser*s  represen- 
tative* (he  being  dead)  should  convey  the  Furnace  property 
to  Trustees,  to  be  by  them  re-conveyed  to  C.  D.  W.  who 
atronld  then  convey  it  in  trust  to  secure  the  performance  of  the 
agreement  on  his  part-  It  was  farther  stipulated,  that  the 
"  property*  to  be  oomeyed  toC.  D.  W. as  aforesaid,  should  he 
"  the  only  security  for  his  performance  qf  said  agreement ;  it 
"  being  eipressly  agreed  and  understood  by  and  between  the 
"  parties,  that  neither  the  said  C.  D.  JF.,  bis  Heirs,  Executors, 
"  Administrators,  estate  or  effects  should,  at  any  time  there* 
"  after,  be  answerable,  or  in  any  manner  liable  for  the  pay- 
*'  meats  aforesaid,  or  for  the  performance  of  any  Covenant  or 
"  Agreement  therein,  farther  than  the  said  property,  so  aa 
"  aforesaid  to  be  conveyed  to  him,  would  eitentf  to  discharge 
«*  and  satisfy  the  same." 

The  Btlt  farther  stated  that,  in  pursuance  of  tab  agrees 
Daent,  C.  D.  Williams  entered  into  the  immediate  possession 
ami  enjoyment  of  all  the  property,  real  and  personal,  sold 
to  him  by  the  plaintiff;  that  he  proceeded  to  nay  off  part 
ef  the  debts  from  the  Forge  and  Furnace  Concerns,  and 
to  collect  a  part  of  the  debts  due  to  them;  that  he  paid 
4(1015,06  due  at  the  Office  of  Discount  and  Deposit  in 
Baltimore,  and  also  $250  part  of  a  debt  to  one  Clement** 
which  the  plaintiff,  by  the  cootract  of  November,  1800, 
bad  bound  himself  to  pay,  but  bad  reft  unpaid  :  he,  however, 
did  not  (as  the  agreement  required)  assume  the  payment  of  a 
note  in  the  Bank  at  Baltimore,  for  $3069,13,  nor  give  his 
own  note  to  the  plaintiff  for  the  amount  thereof;  but  for  a  long 
time  evaded^  and  ultimately  refused  doing  either:  that,  on  the 
30th  of  July,  1808,  he  executed  a  lease  to  Joseph  Williams  of 
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March,     the  whole  of  Belvedere  Forge,  and  of  all  the  ffaid  C.  D.  JrV* 
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interest  in  Mount  Torry  Furnace,  to  commence  from  the  fir* 
of  May,  1*08,  and  to  expire  on  the  first  of  July,  1811,  wttbi 
right  reserved  to  C.  D.  W.  to  terminate  the  lease  at  any  (toe, 
on   giving  four  months  previous  notice;  the   rent  referred 
being  $2650  per  an num,  not  distinguishing  between  the  rest 
for  the  forge,  and  the  rent  for  the  furnace ;  by  which  lease,  ifl 
the  pig  metal,  bar  iron  and  castings  on  hand,  at   (he  ess> 
meneement  thereof,  and  .all  the  debts  due,  either  to  toe  forge 
or  furnace,  were  conveyed  to  Joseph  Williwns  absolutely,  win 
was  to  use  the  stock  on  hand  during  the  term,  and,  at  tjfeeai 
thereof,  return  it  in  kind  or  value ;  covenanting  to  pay  us 
debts,  due  from  the  forge  and  furnace,  in  iron,  and  to  return  h 
rented  furnace  in  good  repair:  that,  on  the  1 7  th  of  December, 
1808,  while  the  said  lease  was  in  full  force,  and  JosepkWl 
Hams   in    possession,  (no    notice    having  been    gives  hia 
of  an  intention  to  revoke  it,)  C.  D.  Williams,  in  Baltism 
wrote  a  letter  to  the  plaintiff,  declaring  himself  unable  to  cot- 
ply  with  the  articles  of  agreement  of  March,  1807,  and  sayisf 
he  was  compelled  to  avail  himself  of  the  last  provision  inttase 
articles,  and  to  give  up  to  the  plaintiff  his  quarter  of  Joe  fo 
nace,  and  all  the  property  belonging  thereto,  which  remised 
on  hand,  of  what  be  had  received  of   him;  saying  noons? 
about  the  time  or  manner  of  returning  said  property,  oortboflt 
the  lease  to  Joseph  Williams ;  but  saying  that  a  part  of  the 
debts  yet  remained  unpaid,  for  the  payment  whereof  J**p 
Williams  was  to  deliver  iron ;  thus  seeming  to  admit  dw*  C 
D.  W.  was  yet  bound  to  pay  the  debts,  and  that  Jo$ffh  WL 
Hams'*  lease  was  to  continue.     The  Bill  protested  agaioe!«47 
construction  of  the  agreement,  by  which  C.  D.  W.  should  •» 
permitted  to  surrender  the  property  in  discharge  of  person*'* 
other  responsibility ;  alleging  that  the  personal  property  aN* 
Furnace  was  greatly  diminished  by  his  fault  or  neglect;  tkt 
he  had  left  the  State,  and  the  United  States;  that,  prior  to  tfi 
departure,  viz.  on  the  24th  of  April,  1800,  he  conveyed  nfc 
forge,  and  one  fourth  of  the  furnace,  to  bis  brothers,  la  fn»t> 
secure  to  them  $50,000 ;  and  that  the  said  Lease  and  #** 
of  Trust  were  boih  fraudulent.     The  plaintiff  alleged,  that  the 
accounts  between  himself  and  Yeiser's  estate  had  newer  be* 
settled;  and  that  a  balance  was  due  to  him;  and  IM  **** 
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had  been  made  by  Yeiser,  or  his  representatives,  to  the  plaintiff  for 
his  one  fourth  of  the  furnace  property. 

The  grayer  of  the  Bill  was  for  an  Account ;  that  Yeiser's 
heirs  he  decreed  to  convey  and  perfect  the  title;  that  the  na- 
ture of  the  lease  and  Deed  of  Trust  he  investigated;  that  the 
property  in  the  hands  of  Joseph  Williams  be  attached  ;  "  that 
*•  the  real  property  sold,  hy  the  plaintiff  to  C.  D.  Williams,  by 
**  the  agreement  of  March  13th,  1807,  and  so  much  of  the  per- 
««  tonal  property  as  remained"  be  sold  to  pay  the  balance  doe 
to  the  ^plaintiff;  and,  in  case  of  a  deficiency,  that  a  personal 
decree  be  entered  against  the  said  C.  D.  Williams. 

The  answer  of  Cumberland  D.  Williams,  filed  in  July,  1810, 
-went  into  a  very  minute  and  particular  statement  of  facts  and 
accounts,  not  necessary  to  be  detailed  here.  It  admitted  the 
existence  of  all  the  contracts  stated  in  the  Bill :  it  denied  that 
the  lease  to  Joseph  Williams,  or  the  Deed  of  Trust  to  the 
respondent's  brothers,  was  fraudulent,  averring  that  both  were 
hena  fide  transactions,  and  that  the  Deed  was  executed  to  re* 
Ixnburse  advances  made,  and  to  meet  such,  as  his  brothers  were 
continuing  to  make  for  bim:  it  described  each  of  those  instru- 
ments, as  embracing  all  the  forge  property,  and  the  whole  of 
bis  interest  in  the  furnace.  In  relation  to  the  relief  sought  by 
the  Bill,  the  res|iondent  seems  to  have  taken  three  grounds  of 
defence :  1st.  That  the  plaintiff,  not  have  procured  a  convey- 
ance from  the  representatives  of  Yeiser,  bad  no  right  to  call 
uponC.  D.  Williams  for  the  performance  of  any  covenant  on  his 
part ;  the  procurement  of  such  conveyance  being  considered  as 
a  condition  precedent  to  the  performance  of  any  act  on  the  part 
of  C.  D.  W. :  2d.  That  the  plaintiff  had  no  right  to  recover 
any  balance,  that  may  have  been  due  him  from  the  furnace 
partnership,  or  from  Yeiser,  one  of  the  partners,  on  the  13th  of 
March,  1807;  for  two  reasons;  the  one,  that,  by  the  agree- 
ment of  that  date,  such  balance  was  plainly  transferred  to  the 
respondent;  and  the  other,  that  the  plaintiff,  by  his  agent,  had 
relinquished  this  claim  to  Yciscr's  representatives:  3d.  That 
the  last  clause  in  that  agreement,  protected  the  respondent,  in 
bis  person  and  property,  from  any  liability,  and  authorized  him 
to  return  to  the  plaintiff,  in  full  discharge  of  all  obligation,  bis 
one  fourth  of  the  real  property  appertaining  to  the  furnace,  and 
s9  much  of  the  personal  property,  as  might  be  remaining. 
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In  support  of  this  last  ground,  the  respondent  denied  fr 
correctness  of  the  schedules  exhibited  with  the  Bill;  aid 4 
leged,  that,  living  as  be  did  at  a  distance  from  the  property, 
and  having  only  visited  it  once,  he  was  ignorant,  at  the  lis* 
of  making  the  contracts  with  the  plaintiff,  of  its  value  at 
incumbrances,  and  was  induced  to  make  those  contneoj  If 
the  false  representations  of  his  friend  and  relation  Jestfh  W* 
Uams  ;  that,  nevertheless,  he  was  fearful  of  the  eonteqneita 
of  embarking  farther,  because  of  the  unprofitableness  of  tfc 
works  theretofore,  and  had  the  last  clause  introduced,  ricr 
great  deliberation,  for  the  express  purpose  of  protecting  biisrf 
from  losses ;  which  clause  was  well  weighed,  and  well  site 
stood,  both  by  himself  and  the  plaintiff's  agent:  tot* 
plaintiff  received  decided  and  numerous  advantages  frost  fe 
contract  entered  into  with  the  defendant :  on  the  other  but 
the  defendant  never  derived  any  advantage  from  the  ptoistift 
one  fourth  of  said  furnace  property  :  that  $1000  were  seta 
realised  from  the  debts  due  to  said  forge  and  furnace  ;tW 
most  of  those  debts  were  for  advances  made  to  workouts,  *fe 
were  insolvent,  and  had  absconded  :  several  thousand  dote* 
of  this  description  had  been  entered,  *  desperate?  on  the  boob 
of  the  works  :  that  whatever  had  been  derived  from  this  soores, 
had  been  applied  to  the  payment  of  the  debts,  due  from  the  Ci- 
cero, and  in  keeping  up  the  establishment :  that,  owing  to* 
bad  quality  of  pig  iron  on  hand,  for  some  time  before  the  o* 
fendant's  purchase,  the  character  of  the  works  was  msteritty 
injured;  that  the  value  of  the  personal  property  beloagisf*1 
said  works  was  very  inconsiderable :  that,  finding  the  worn 
deeply  in  debt,  and  in  bad  credit,  the  bar  iron  out  of  report 
the  pig  iron  of  a  quality  unfit  for  use,  the  forge  standing10" 
waiting  for  better  metal,  it  was  impossible  for  the  respond*** 
to  comply  with  the  agreement :  he  had  expended  |46,lWJi 
and  had  never  received  one  cent  of  profit :  that  the  rap08" 
dent's  means  being  thus  wholly  exhausted,  he  meant  to  pat** 
end  to  carrying  on  the  business;  but,  Joseph  WiUiams  being* 
opinion  that  he  could  manage  the  works  to  advantage,  toe 
respondent  agreed  to  lease  his  interest  in  them  to  said  J#r 
Williams,  he  expressly  stipulating  to  pay  off  the  debts,  an* 
there  being  a  provision  that  the  defendant  might  at  onj  "*• 
revoke  the  lease  on  four  month's  notice ;  which  daflft*  ** 
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inserted  because  the  defendant  did  not  know  what  deposition 
lie  might  be  compelled  to  make  of  the  property  :  that  Joseph 
Williams*  In  pursuance  of  said  stipulation,  had  extinguished 
tber  largest  of  said  debts :  the  respondent  bad  received  no  part 
of  the  rent  reserved;  but  Joseph  Williams  was  responsible 
tberefor :  that  the  respondent's  concern  in  the  said  iron  works 
having  been  so  disastrous,  no  alternative  was  left  to  him,  con- 
sistent with  honour  and  justice,  but  a  candid  disclosure  to  the 
plaintiff;  of  his  inability  to  accomplish  a  specific  compliance 
with  his  agreement ;  and,  being  desirous  to  do  him  more  than 
justice,  by  returning  him  his  property  in  no  manner  deteriorated^ 
but,  on  the  contrary,  greatly  enhanced  in  value,  by  being  reliev- 
ed of  heavy  incumbrances  of  debts,  which  the  plaintiff  would  have 
been  bound  to  pay,  and  by  improvements  erected  thereon  by 
tiie  respondent,  he  wrote  to  the  plaintiff  the  letter  of  December 
7  th,  1808. 

'Benjamin  Williams,  Samuel  Williams,  Amos, A.  Williams  and 
George  Williams,  by  their  joint  answer,  referred  to  exhibits,  as 
shewing  the  amount  of  their  advances  for  C.  D.  Williams,  and 
alleged  that  the  Deed  of  Trust  to  secure  these  advances,  and 
such  as  they  might  thereafter  make,  was  executed  in  good 
faith. 

The  answer  of  Joseph  Williams  admitted  that  Yeiser  and 
himself  entered  into  the  agreement,  in  1803,  with  the  plaintiff; 
that  it  was  true  that,  afterwards,  to  wit,  in  November,  1 804, 
this  defendant,  with  the  assent  of  two  partners,  sold  bis  in- 
terest to  C.  D.  Williams;  from  which  time,  until  1808,  he  had 
no  connexion  with  the  business,  except  as  agent  for  C.  D.  W»: 
this  connexion  as  agent  enabled  him  to  say  that  the  schedules 
referred  to  in  the  Bill  were  grossly  incorrect,  including  nearly 
double  as  much  property,  as  was  delivered  to  C.  D.  W,  under 
the  contract  of  March  13th,  1807.  This  defendant  admitted 
he  leased  C.  D.  W*s  interest  in  said  property ;  that  said  lease 
was  bona  fide:  that  Yeiser  did,  in  1800,  convey  to  him  his 
part  of  said  furnace ;  which  conveyance,  though  absolute  on 
its  face,  was  intended  to  be  in  trust  for  the  benefit  of  Yciscr's 
children :  that  he  is  willing,  as  one  of  Yeiser's  representatives, 
to  comply  with  any  decree  of  the  Court  for  completing  the 
plaintiff's  title :  that  he  supposes,  if  any  balance  was  due  from 
Yeiser  to  the  plaintiff,  it  was  transferred,  by  the  agreement  ef 
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March,  1807,  loCD.  W.:  that  he  holds  the  property  tori 
according  to  the  terms  and  principles  of  that  lease,  and  o§  v 
secret  trust  for  C  D.  W.y  or  his  Trustees. 

The  answer  oC  Yeiser's  Executors.  Tbey  had  heard  asi 
believed  there  was  a  partnership  in  iron  works  betwees  J«*» 
Price,  Joseph  Williams  and  said  Yeiser,  and  that  C.  D.  Willimi 
also  became  interested  in  said  works ;  but  tbey  had  do  know- 
ledge of  the  state  of  the  accounts  relating  thereto.  Tty 
alleged,  however,  and  were  ready  to  prove,  that  ssid  Yase 
sold  all  his  interest  in  said  iron  works  (being  the  moiety  there- 
of)  to  Joseph  Williams,  upon  condition  of  his  paying  «U tbf 
money,  due  from  said  Yeiser  to  the  other  partners,  or  footer 
persons,  on  account  of  said  iron  works,  or  partnership  therein 
as  would  fully  appear  by  a  deed  from  said  Williams  to  J«b 
Borland  and  others,  in  trust  for  these  purposes,  recorded  a 
Augusta  County  Court :  that  C.  D.  Williams  had  alsoreM 
the  estate  of  said  Yeiser  from  all  claims,  which  he  asco-psrttff 
may  have  had  against  Yeiser;  but  the  defendants  donof  ksfl* 
how  the  accounts  stand.  They  deny  that  the  plaintiffs** 
lien  on  the  real  estate,  while  the  other  partners  are  peffootlfr 
liable. 

General  replications  were  put  in  to  all  the  answers,  eicq* 
that  of  Yeisefs  Executors. 

The  depositions  taken  on  both  sides,  related  either  to  (k 
construction  of  the  written  agreement  of  March  13th,  IW't 
which  was  attempted  to  be  explained  by  parol  evidence,  of  * 
the  state  of  the  works,  when  CD.  Williams  received  the*» 
1S07,  and  when  he  offered  to  return  them  under  the  confab 
also  to  the  manner  in  which  the  works  were  conducted.  H 
was  contended,  on  the  one  hand,  that  the  value  of  the  profrt! 
was  greatly  enhanced  by  C.  D.  Williams's  manageroent,sodty 
the  improvements  he  pot  thereon ;  whilst  it  was  attempted  fe 
be  shewn  on  the  other,  that  the  property  was  dekri&Mv* 
Price's  security  diminished,  by  C.  D.  Williams's  conduct. 

An  Order  of  Account  was  made  on  the  plaintiff's  motion* 
whereupon  a  Commissioner  returned  a  Report,  which  btiaj 
re-committed,  be  made  another;  to  which  the  defendant  £# 
Williams,  and  the  plaintiff,  both  6led  exceptions:  M  »* 
decision  was  had  upon  them  in  the  Court  of  Chancery*  or » 
this  Court,  it  is  unnecessary  to  insert  them. 
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A  motion  was  made  to  the  Chancellor,  in  behalf  of  C.  D.     March, 
triUiwns,  who,  at  the  time  of  the  institution  of  this  suit,  was  a  ^JO^!^, 
eitizen  of  the  State  of  Maryland,  to  remove  the  cause  to  the      William 
Circuit  Court  of  the  United  States,  under  the  12th  section  of 
the  Act  of  Congress,  entitled,  "  An  Act  to  establish  the  Judi- 
cial  Courts  of  the  United   States,"  passed  September  24th> 
1 780 ;  but  the  motion  was  over- ruled. 

On  the  4th  of  April  1812,  Chancellor  Brown  delivered  the 
following  Opinion  and  Decree. 

Before  I  proceed  to  an  opinion  on  the  merits  of  this  case, 
it  may  be  proper  to  notice  some  objections,  which  have  been 
made  to  the  receptioo  of  certain  exhibits,  as  evidence  in  the 
cause.  The  first  I  shall  mention  is  the  deposition  of  Joseph 
WiUiamSy  objected  to  on  the  ground  of  competency  as  well,  as 
credibility. 

This  objection  I  consider  well  founded.  The  Witness  b  a 
defendant,  and  his  interest  may  be  deeply  affected  by  the  ul- 
timate decision,  which  may  be  given  in  this  cause.  Besides 
other  grounds  of  interest,  be  is  the  real  owner  (notwithstand- 
ing be  seems,  by  his  answer,  to  think  otherwise,)  of  all  Yet- 
s€r*s  interest  in  the  Furnace  property,  including  half  the 
lands  belonging  thereto,  and  is  responsible  for  the  payment 
of  Yeiser's  partnership  debts,  to  secure  which  he  has  executed 
a  Deed  of  Trust,  (of  the  same  date  with  Yeiscfs  Deed  to 
tiim,)  of  this  property  to  Borland  tad  others;  in  which  Deed 
Yeiser  is  also  a  party. 

The  next  objection  is  to  the  reception  of  parol  testimony, 
viz.  that  of  F.  Price  and  others,  to  explain  the  agreement  of 
the  13th  of  March  1807.  This  I  consider  also  a  good  objec- 
tion. There  is  nothing  in  this  agreement  to  take  it  out  of 
the  general  rule,  respecting  the  admissiou  of  said  testimony  to 
explain  a  Deed.  So  far,  therefore,  as  those  Witnesses  are  in- 
troduced/or that  purpose,  I  think  their  testimony  inadmissible* 

There  are  some  other  objections,  to  certain  depositions,  for 
want  of  notice,  and  for  irregularity ;  on  which  it  is  necessary 
only  to  observe,  at  present,  (as  I  have  endorsed  my  ideas  on 
the  papers  themselves,)  that,  whenever  the  objecting  parties 
have  attended,  and  cross-examined  the  Witness,  I  have  con* 
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March,    sidered  all  defects,  as  well  for  want  of  notice  as  formally, 
%mJ^^  waived. 
Williamt         This  cause  involves  two  important  inquiries.      1st.  What  n 
y:         the  plaintiff  entitled  to  recover  from  the  defendants,  or  «t- 
ther  of  them  ? 


2dly.  What  is  the  extent  of  his  remedy  against  the 
ant  C.  D.  Williams?  In  other  words,  is  the  defendant 
aUjf  liable  for  the  payment  of  any  sums  in  which  he 
found  indebted  ? 

First,  What  is  the  plaintiff  entitled  to  recover,  or 
recover  any  thing  from  Yeisst^s  representatives  ? 

His  claim  against  them  is  for  a  balance  doe  from  Union 
Forge  to  Mount  Terry  Furnace ;  and  for  extra  advances  as 
behalf  of  said  Furnace.  It  is  contended  that  those  claims  are 
the  private  and  exclusive  property  of  the  plaintiff,  uncoaoeet- 
ed  with  his  partnership  character,  to  which  he  is  entitled  is 
the  same  manner,  that  be  would  have  been  for  money  lest  or 
advanced  to  Yeiser,  as  an  individual,  upon  his  individual  cre- 
dit ;  that  if  Yager's  estate  should  prove  insolvent,  the  waste 
loss  would  devolve  on  the  Complainant ;  and  therefore  that  be 
has  not  parted  with  bis  interest  in  them  by  the  agreement  of 
the  13th  of  March  1807,  transferring  bis  partnership  rights 
But  the  debt  due  from  Union  Forge  was  a  debt,  doe  to  the 
Furnace  partnership,  and  not  a  debt,  contracted  with  the  plan- 
tiff  in  his  private  or  individual  character.  If  it  should  be  lost 
in  consequence  of  Yeisafs  insolvency,  the  loss  most  be  jointly 
borne  by  the  plaintiff  and  the  defendant  C.  D.  JPTffisnwj,  the 
other  partners  in  the  Furnace  Firm,  as  the  plaintiff's  extia 
advances  were  made  on  the  credit,  and  for  the  benefit  of  that 
firm.  And  those  seveial  transactions  having  never  been  do- 
sed 'till  after  the  13th  of  March  1807 ;  nor  any  separate  con- 
tract made  with  Yeiser  respecting  them ;  the  defendant,  as 
that  day,  bad  a  claim  against  the  partnership  for  them,  in  the 
same  manner  that  he  would,  under  the  agreement  of  thai  day, 
have  a  right,  in  case  of  Yeiser' s  insolvency,  to  require  the  de- 
fendant C.  D.  Williams  to  pay  his  the  plaintiff's  increased  pro- 
portion of  the  debts  occasioned  by  such  insolvency.  It  there- 
fore appears  to  me,  on  the  best  consideration  I  have  been  able 
to  give  the  subject,  that  the  plaintiff's  interest  in  those  claim 
was  a  partnership  interest,  which  was  transferred  by  the  fol* 
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lowing  clause  of  the  agreement  of  the  13th  of  March  1807,      Maecb, 
via.  •*  Also  all  the  right,  interest  and  benefit  of  him  the  said  ^J^Z^, 
M  James  Price,  as  well  in  and  to  all  the  debts,  sunn  of  money      williamt 
44  due,  owing  or  payable  to  all  or  any  of  the  said  several  part-     ^    Tr 
"  nera  in  the  said  several  Iron  Works,"  Sic.  &c. 

The  correctness  of  this  construction  of  the  agreement  has 
teen  contested  by  the  supposition,  that  the  claim  against  Yei- 
ser  might  have  exceeded  the  whole  price,  which  was  to  be 
given  for  the  property.  But  how  would  this  argument  apply 
to  the  supposition  that  the  debts,  which  the  defendant  C.  D. 
Williams  had  assumed  to  pay,  might  have  exceeded  the  whole 
Taloe  of  the  property  purchased  ?  The  presumption  is  that 
the  partners  had  some  knowledge  of  the  state  of  their  affairs ; 
and,  should  a  fact  happen,  as  has  been  supposed,  on  either  side, 
the  Court  might  fairly  presume  some  fraud  or  mistake  in  the 
transaction,  which  might  be  proved  and  relieved  against." 

It  will  here  be  understood,  that  the  Court  offers,  at  present, 
no  opinion  as  to  the  real  amouut  of  Yeiser's  debt,  or  the  right 
of  the  defendant  C.  D.  Williams  to  recover  it  from  the  heirs  of 
Yeiser.  This,  it  is  believed,  cannot  be  properly  ascertained 
in  the  present  suit. 

Secondly,  what  is  the  plaintiff  entitled  to  recover  of  the  de- 
fendant C.  D.  WiWams?  On  this  point,  I  am  equally  satisfied 
that  the  plaintiff  has  a  just  claim  against  this  defendant,  for  the 
full  amount  of  the  purchase  money,  agreed  to  be  given  by  the 
aforesaid  Contract  of  March  1807,  with  interest  from  the  res- 
pective periods  of  payment,  after  deducting  therefrom  the 
Mm  of  $1015,00  cents  paid  at  the  Bank  of  Discount  and  De- 
posit, and  the  farther  sum  of  $250  paid  Clements.  This  last 
credit,  as  it  has  been  much  controverted,  requires  some  re- 
marks. By  the  agreement  of  November  1806,  the  plaintiff 
undertakes  to  pay,  first,  the  interest  or  discount,  for  one  year, 
on  a  Note  in  Bank ;  2dly,  the  second  payment  of  $500,  to 
Clements  ;  and  3dly,  half  the  Debts  of  the  Forge ;  making 
three  distinct  Covenants.  In  the  agreement  of  March  1807, 
this  former  agreement  is  specially  referred  to,  and  it  is  there 
stipulated  that  the  defendant  C.  D.  Williams  "  shall  and  will 
"  pay,  satisfy  and  discharge  all  and  singular  the  debts  and  en- 
"  gagements,  due,  owing  or  payable  from  the  said  James 
M  Price  and  C.  D.  Williams,  as  late  partners  in  the  aforesaid 
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"  Forge ;  and,  generally,  all  claims  against  the  said  Forge ;  so 
"  that  the  said  James  Price  shall  be  exonerated  and  discharged 
"  from  a  Covenant  contained  in  a  certain  Agreement  bereto- 
"  fore,  on  or  about  the  29th  of  November  last  past,  &c.  &c 
"  for  the  payment  of  one  half  of  the  said  Debts." '  Here  we 
seethe  extent,  to  which  the  agreement  of  November  1806, 
was  to  be  set  aside  by  the  new  contract ;  viz.  the  pay  meat  of 
half  the  Forge  Debts.  These  $500,  were  once  a  partnership 
debt,  being  for  the  purchase  of  the  Forge  Seat,  <fcc  Bat  toe 
partners  had,  before  this  last  agreement,  provided  for  its  pay- 
ment in  a  certain  way ;  and  this  provision  is  not  set  aside 
by  this  agreement  more  than  the  Covenant  for  the  payment  of 
the  interest  or  discount. 

My  reason,  for  charging  the  defendant  C.  D.  WUUatms  for 
the  payment  of  the  full  amount  of  the  purchase  money  and  in- 
terest, according  to  this  agreement  of  March  1807,  is  simply 
that  he  has  contracted  to  do  so;  and  I  know  of  no  rule,  by 
which  one  contracting  party,  where  the  contract  is  fair,  and 
has  been  deliberately  entered  into,  (which  appears  to  hare 
been  the  case  here,)  can  avoid  that  contract  without  the  con- 
sent of  the  other.  If  he  has  paid  debts,  he  was  bound  to  do 
so.  If  he  has  made  improvements,  they  must  be  considered 
for  his  own  benefit     The  property  was  absolutely  his  own. 

I  come  now  to  the  last,  and  to  me  not  least  difficult  point: 
that  is,  is  the  defendant  C.  D.  Williams  personally  liable  for 
the  payment  of  this  money  ? 

This  leads  me  to  an  examination  of  the  agreement;  the 
last  clause  of  which  is  drawn  with  a  particular  view  to  this 
question,  and  is  so  cautiously  worded,  as  scarcely  to  admit  of 
doubt,  as  to  the  intention  of  the  parties. 

I  am  not  prepared  to  say  that  such  a  clause  as  this  in  an 
agreement  renders  the  whole  contract  void,  or  would  itself  be 
a  void  Covenant;  or  that  B.  might  not  purchase  an  estate 
from  C,  with  the  liberty  of  restoring  it,  in  a  reasonable  time, 
in  discharge  of  the  purchase  money.  And  this  certainly 
would  be  the  effect  of  this  Covenant,  in  the  latitude  contend- 
ed for;  for  if  the  estate  is  the  only  security,  and  there  is  no 
personal  responsibility,  why  not  give  it  up  to  the  Vendor,  to 
dispose  of  as  he  pleases,  without  the  expence  and  delay  of  a 
snit ;  since  this  would  be  all  that  could  be  obtained  by  a  suit? 
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But,  in  that  case,  there  would  be  a  special  trust  and  confi- 
dence that  the  property  should  not,  in  the  mean  time,  be  de- 
teriorated :  there  would  be  a  moral  obligation  on  the  Vendee, 
which  would  create  an  implied  assumption,  on  his  part,  to  re- 
turn it  at  least  as  good  as  he  received  it,  and  perfectly  disen- 
cumbered, to  the  Vendor.      It  would    he  entirely  different 
from  any  case  where  there  was  a  personal  responsibility  ;    in 
t? hicb,  such  special  trust  and  confidence  need  not  be  suppo- 
sed.    Without,  therefore,  expressing  any  positive  opinion  on 
the  legal  effect  of  this  clause,  provided  no  change  of  circum- 
stances in  the  property  sold  had  taken  place;    and  taking  the 
defendant's  exposition  as  the  correct  one ;  let  me  ask,  ought 
the  plaintiff  now  to  be  tied  down  to  this  security  ?  It  is  in 
vaiu  to  talk  of  its  improved  state,  upon  the  evidence  before 
us.     The  testimony  of  Joseph  Williams  is  inadmissible ;   and 
CahiTs  goes,  principally,  to  improvements  at  the  Forge,  with 
which  we  have  nothing  to  do.     But  the  whole  mass  of  testi- 
mony goes  to  shew  that  it  is  now  destitute  of  every  thing  re- 
quisite and  necessary  to  carry  on  the  operations :    and  the  un- 
avoidable destruction  and  waste,  which  time  produces,  must 
convince  every  one  of  its  deteriorated  state.      If  debts  have 
been  paid,  the  defendant  C.  D.  Williams  was  bound  by  con- 
tract to  pay  them:  and  it  has  been  before  observed,  that  he 
has  no  right  to  abandon  his  contract  without  the  plaintiff's 
consent.     But  what  was  the  situation  of  this  property  on  the 
17th  of  December  1808,  when  the  defendant  C.  D.  William* 
offered- to  deliver  it  up?  And  had  he  it  then  in  his  power  to 
restore  it?  This  offer  was  made  from  Baltimore,  two  hundred 
miles  from  the  plaintiff  or  the  property,  and  four  months  after 
he  had  given  a  lease  upon  it,  for  upwards  of  two  years  after 
the  offer  was  made  ;  not  for  the  plaintiff's  benefit,  as  has  been 
alleged,  but  for  his  own;  and  to  a  tenant,  whom  he  mutt  have 
known   the  plaintiff  would  not  have  accepted  of,  because  it 
was  known  to  him  that  the  plaintiff  had  sold  out,  in  part,  to 
avoid  any  connexion  with  him.     It  is  said  in  the   Answer 
that  this  lease  embraced  no  part  of  the  real   property  sold  by 
the  plaintiff;  and  the  defendant  claims  the  beueftt  of  all  the 
personal  property  conveyed  by  that  sale.    But  the  lease,  which 
is  dated  30th  July,  1808,  some  months  before  the  offer  of  sur- 
render, is  all  the  defendant  C.  D.  Williams's  interest  in  the 
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Furnace ;  and  at  that  time  be  held  the  plaintiff's  half  put 
But  it  is  said,  the  plaintiff's  title  being  superior,  he  coald 
have  evicted  the  tenant ;  and  if  not  before  the  termination  of 
his  lease,  be  would  have  been  entitled  to  the  Rent.  Bat  for 
the  payment  of  that  Rent  there  was  no  security ;  and  its 
amount  is,  as  appears  by  the  papers  in  this  cause,  disputed 
by  the  parties  to  the  lease. 

Under  this  view  of  the  case,  could  the  defendant  avail  tin- 
self  of  this  offer  to  return  the  property  ?  (a  doctrine  once  con- 
tended for,  though  not  by  hb  Counsel  here.)     And  how  oagBt 
it  to  operate  in  discharge  of  his  personal  responsibility  ?  I 
mean  not  to  reflect  on  the  character  of  the  defendant  C.  D. 
Williams.    From  my  knowledge  of  him,  I  would  suppose  bis 
incapable  of  doing,  intentionally,  a  dishonest  or  disboooorabk 
act.     But,   finding  himself  unable  to  comply   with  bis  cos* 
tract,  which  I   have  no  doubt  waB  entered  into  with  good 
faith,  and  deceived  by  the  flattering  prospects,  held  out  to  niffl 
by.  the  other  defendant,  Joseph  Williams,  he  consented  to  feus 
the  property  to  him  in  July.      In  the  December  fol lowing, 
finding  his  expectations  again  disappointed,  he  made  the  oiler 
of  the  property.     It  was  then  beyond  bis  control ;  and,  sorely, 
it  was  not  right  to  confide  to  one,  who  might  utterly  deitrof 
without  the  possibility  of  making  compensation,  and  who,  it 
appears,  has  considerably  injured  that  property,  which  he  cot- 
tends  is  the  plaintiff's  only  security  for  the  payment  of  the 
whole  purchase  money,  not  only  of  that,  but  other  property. 
Whatever  his  rights  might  once  have  been    under  bis  cos- 
tract,  I  think    him  now  personally  responsible,   for  the  ba- 
lance of  the  purchase  money,  beyond  what  that  property  will 
pay. 

It  has  been  said  tbat  the  plaintiffMias  no  right  to  recover 
any  thing,  as  the  defendant  has  received  no  Title.  A  cos* 
plete  Title,  before  all  the  heirs  of  Yeiser  come  of  age,  cooW 
not  have  beeu  expected.  But  the  Court  will  not  compel  the 
defendant  to  pay  'till  his  title  is  perfectly  secured.  This  « 
agreeable  to  the  universal  practice. 

As  the  defendant,  C.  D.  Williams,  cannot  have  complete 
justice  without  a  cross  bill,  he  will  be  permitted  to  fife  0*4 
and  to  make  the  heirs  of  Yeiser  parties,  if  he  thinks  proper* 
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to  try  the  validity  of  tbe  release  mentioned  in  hie  Answer,  and 
also  to  ascertain  more  correctly  the  amount  of  Yeiser's  debt 

The  Mortgage  to  the  defendants,  brothers  of  C.  D.  Williams, 
embraces  no  part  of  the  real  estate  sold  by  the  plaintiff  to  the 
defeodant ;  and  1  very  much  doubt  whether  tbe  last  clause  in 
the  agreement  embraces  the  personal  property.  This  would 
"  3  a  reason,  with  me,  for  construing  the  agreement,  as  the 
plaintiff  contends ;  that  the  Debts  in  Bank  were  to  be  imme- 
diately paid  or  assumed,  according  to  the  understanding  of 
the  parties  at  the  time  of  contracting;  and,  that  the  Debts  at 
Bank  have  not  been  paid,  is  an  additional  reason,  why  I  con- 
sider the  defendant  personally  responsible;  as  the  personal 
property  seems  wholly  disposed  of,  or  wasted. 

For  these  reasons,  I  am  of  opinion,  that  the  plaintiff  is  not 
entitled  to  any  balance  for  extra  advances  to  the  partnership, 
which  may  have  been  due  to  him  on  the  13th  of  March  1807, 
the  date  of  the  last  contract  between  him  and  the  defendant 
C.  D.  Williams  ;  but  that  any  such  balance,  whatever  it  may 
have  been,  was  transferred  to  the  said  C.  D.  Williams  by  the 
contract  aforesaid ;  that,  under  all  the  circumstances  of  this 
case,  the  said  C.  D.  Williams  cannot  be  entitled  to  return  to 
the  plaintiff,  the  Furnace  property,  the  subject  of  the  Con- 
tract aforesaid,  or  such  of  it,  as  is  remaining,  in  its  injured 
and  ruinous  condition,  or  to  restrict  the  plaintiff's  security  for 
the  purchase  money  to  that  property  alone ;  but  that  the  plain- 
tiff is  entitled  to  recover  from  the  defendant  the  amount  of 
said  purchase  money,  subject  to  the  following  credits;  vi*. 
$1015,06  cents,  paid  by  the  defendant  at  tbe  office  of  Dis- 
count and  Deposit  in  Baltimore,  and  the  farther  sum  of  $250, 
paid  to  Clements  ;  that  the  Mortgage  to  Samuel  Williams  and 
others,  brothers  of  C.  D.  Williams,  does  not  cover  that  part 
of  the  real  property,  appertaining  to  the  Furnace,  which  was 
the  subject  of  the  contract  between  the  plaintiff  aud  the  de- 
fendant C.  D.  Williams;  and  that  is  doubtful  even,  whether  it 
covers  that  part  of  the  personal  property  :  but  they  were  pro- 
perly brought  before  the  Court,  if  upon  no  other  ground  than 
this,  that  the  profits  of  the  real  estate,  which  Were  conveyed 
to  them,  might,  after  the  payment  of  their  debt,  be  attached 
for  the  satisfaction  of  the  plaintiff's  debt ;  and  that  the  plain- 
tiff, who  appears,  by  an  Exhibit  in  this  cause,  to  have  procur- 
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ed  a  Deed,  to  Frederick  Price  and  William  M'Mecheni 
the  widow  of  Englehard  Yeiser,  and  from  Joseph  Williams  and 
Elizabeth  his  wife,  Richard  Sex  Kingsmore  and    Rebecca  ha 
wife,  and  Catharine  M.  Yeiser,  but  which  has  not    bees  duly 
proved    as  to  all  Ihe  parlies,  or  recorded  in  proper  time  as  fa 
any  of  them,  ought,  before  he  demands  payment    of  the  ba- 
lance of  the  purchase  money  aforesaid,  to  procure  a  auffieMt 
Deed  of  Conveyance,  to  himself,  for  the  legal  title  to  thesaM 
one  fourth  of  the  Furnace  real  property  from  Ihe  said  widow  of 
Englehard  Yeiser,  and  as  many  of  his  heirs,  as   may  be  capa- 
ble in  law  of  conveying,   and  a  sufficieut  deed  of   release, 
from  the  said  Frederick  Price  and   William  M*Mechen*  cf  all 
their  right  and  title  therein,  and  then  execute  to  the  aaid  C 
D.  Williams  a  sufficient  Deed,  with  general  warranty,  for  tfe 
same,  and  moreover  6le  in  the  Office  of  this  Court,  a   Boat 
with  sufficient  security,  in  the  penalty  of  twenty   thousand 
dollars,  payable  to  said  C.  D.  Williams,   and  conditioned  ft* 
the  complete  indemnification  of  the  said  C.   D.   Williams,  ha 
beirs  and  assigns,  against  the  claim  or  claims  of  such  of  tit 
heirs  of  said  Yeiser%  as  shall  not  have  conveyed  as  aforesaid. 
Under  this  view  of  the  case,  it  is  unnecessary  to  express  aay 
further  opinion  on  the  various  exceptions  filed  to  the  Comaris- 
sioner's  Reports. 

It  is  therefore  adjudged,  ordered  and  decreed, 
that,  upon  the  plaintiff's  procuring  the  Conveyances  from  tfcs 
widow  and  adult  heirs  of  En^tchard  Yeiser,  and  the  release 
from  Frederick  Price  and  William  M'Mcchen,  executing  thr 
Deed  with  general  warranty  to  the  defendant  C.  D.  Williams 
and  filing  Bond  with  sufficient  security,  in  the  Clerk's  office 
of  (his  Court,  in  the  manner  specified  in  the  foregoing  opioioa; 
then  the  said  C.  D.  Williams  do  pay  to  the  plaintiff  the  sum  cf 
$21 734,94  cents,  with  six  per  cent,  interest  on  $3669,13  cents, 
part  thereof  from  the  13th  day  of  March,  1807;  (that  bein*tba 
amount  of  the  note  at  Bank,  which  said  C.  D.  Williams  was 
bound  to  take  up  at  the  date  of  the  contract ;)  on  one  fourth  of 
the  residue  thereof  from  the  first  day  of  January,  1809,  %till 
paid ;  on  one  other  fourth  from  the  first  day  of  January,  1810, 
'till  paid ;  and  on  the  balance  from  the  first  day  of  January, 
1811,  'till  paid,  together  with  tbe  costs,  which  the  plaintiff  has 
expended  in  prosecuting  the  suit.  And  if  the  said  C.  D.  WU- 
Hams  shall  not  have  paid  the  aforesaid  sum  of  money,  with  far 
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tereet  as  aforesaid,  within  120  days  after  the  plaintiff  shall  have      Maech, 
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complied  with  the  precedent  conditions  hereby  required  of  him, 
then  ,  who  are  hereby  appointed  Commissioners 

for  (hat  purpose,  any  two  or  more  of  whom  may  act,  are  hereby 
authorized  and  required,  after  having  advertised  the  time  and 
place  of  sale  for  six  weeks,  in  some  newspaper,  published  in 
the  town  of  Staunton,  and  at  the  door  of  the  Court  house  of 
Augusta  County,  on  one  Court  day  at  least,  to  sell  at  public 
auction,  for  cash,  the  one  undivided  fourth  part  of  the  real  pro* 
party  sold  by  the  plaintiff  to  the  defendant  C.  D.  Williams,  by 
the  contract  of  the  13th  of  March,  1807,  aforesaid  ;  to  wit, 
one  undivided  fourth  part  of  the  Mount  Torry  Furnace,  and 
the  lands  thereto  appertaining ;  and,  out  of  the  proceeds  of  said 
sale,  that  they  do  pay  first  the  costs  and  charges  thereof,  then, 
to  the  plaintiff,  the  money,  with  interest  and  costs  hereby  de" 
creed  to  him,  if  sufficient  there  be  for  that  purpose  ;  and  the 
balance,  if  any,  that  they  do  pay  over  to  the  defendant  C.  D, 
Williams*  or  his  order. 

It  is  farther  adjudged,  ordered  and  decreed,  that  the  Bill  of 
the  plaintiff  be  dismissed  as  to  the  defendants  Samuel  Williams^ 
Benjamin  Williams*  Amos  A,  Williams  and  George  Williams; 
but  without  costs.  As  to  the  representatives  of  Englehard  Yd- 
ser,  this  cause  is  continued  for  farther  proceedings ;  and,  on 
the  motion  of  the  defendant  C.  D.  Williains*  by  his  counsel, 
leave  is  given  him  to  file  a  cross  Bill  against  Joseph  Williams 
and  the  said  representatives  of  Yeiser" 

The  counsel  of  the  defendant,  C.  O.  Williams,  objected  to 
die  foregoing  Decree,  and  contended  that,  if  the  Court  subject- 
ed his  client  to  personal  responsibility  at  all,  they  should  di- 
rect the  furnace  pro|>erty  to  be  first  sold,  and  the  said  C.  D.  WtL 
Uams  should  then  be  responsible  for  the  residue  ;  in  order  that 
the  said  C.  D.   Williams,  who  had  no  objection  to  the  sale  of 
•aid  property,  might  only  appeal  from  so  much  of  the  Decree 
as  subjected  him  to  personal  res|K>nsibility,  and  thereby  not 
encounter  the  risk  of  damages  on  the  whole  amount  of  the 
Decree.     The  Court  not  having  thought  proper  to  reform  its 
Decree  according  to  this  principle,  be  appealed  from  so  much 
of  the  said  Decree,  as  directed  him  to  pay  to  the  plaintiff  the 
aoney  and  interest  therein  mentioned. 
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Marah,        The  plaintiff  alto  appealed  from  so  much  of  the  tame] 
cree,  at  disallowed  hit  claim  for  extra  advances. 

The  came  was  argued  here,  (in  the  absence  of  the  Reporter,) 
on  the  4th  and  5th  of  February,  1817,  by  Nicholas  and  Wid 
ham  for  C.  D.  Williams,  and  Chapman  Johnson  and  Wirt  h 
Price,  on  a  preliminary  question,  whether  the  motion  made  a 
the  Court  below,  to  remove  the  suit  to  the  Federal  Celt 
ought  to  have  prevailed,  or  not. 

Upon  thig  point,  Judge  Roane  delivered  the  following  opi- 
nion of  tbit  Court. 

"  The  Court  it  of  opinion,  that,  upon  the  true  constroeaoi 
of  the  12th  section  of  the  Judicial   Act  of  the  United  State 
the  motion  made  in  this  case  to  remove  the  cause,  froo  tk 
Court  of   Chancery,  into  the  Circuit   Court  of  the  UnM 
States,  was  properly  over-ruled.      That  section,  if  it  extendi 
at  all  to  cases,  in  which  citizens  are  joint  defendants  with  aJktf 
or  citizens  of  other  States,  does  not  embrace  cases,  like  the 
present,  in  which  citizen  defendants  have,  also,  essential*' 
terests  in  the  cause,  which  may  be  affected  by  a  removal  into 
the  Federal  Court.     The  Court  adopts  this  opinion  upon  the 
construction  of  that  Act,  merely;  and  without  reference  to  the 
question  whether,  in  this  particular,  it  be  constitutional  or  tot 
This  course  b  pursued  by  the  Court  on  account  of  its  thins* 
at  this  time.    It  hat  no  hesitation,  however,  in  saying,  lb*  ft 
does  not  consider  that  the  case  of  Brewn  r.  Cripptn  &  Wi**  * 
ff.  &.  M.  1 73,  decided  that  question.     The  question  of  eosstr* 
tutionality  waa  not  made  in  that  case ;  and  the  decision  torscA 
exclusively,  upon  the  construction  of  the  Act    That  qaesti* 
is  to  be  considered,  therefore,  at  still  open  ;  except  so  far  ml 
may  be  affected  by  the  principles  settled  by  the  Court  is  *• 
case  of  Hunter  v.  Fairfax,  4  Munf  1—59  ;  as  to  which,  fa  *• 
reason  before  assigned,  the  Court  at  present  gives  no  op**** 

The  cause  was  farther  argued  on  the  1 7th,  18tb,  19th,  20ft. 
?1st  and  22d  of  March,  1 81 7,  by  Nicholas,  Call  and  Wiati** 
for  Williams,  and  Johnson  and  JPtrf  for  the  Executrix  of  P^ 
Who  had  departed  this  life. 

The  Counsel  for  Williams  relied  on  the  following  pota* : 
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1st  That  the  Court  ought  not  to  have  decreed  a  sale  before     Marcb, 
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a  complete  title  to  the  property  was  made.  ^^^^ 

2d.  That  by  the  agreement  of  March  13th,  1807,  Williams     Williams 
was  exonerated  from  all  personal  responsibility,  and  the  Court        p^ce 
•rred  in  decreeing  against  him  personally. 

3d.  That  there  was  nothing  in  the  evidence  filed,  nor  in  the 
reports  of  the  Commissioner,  which  justified  the  Court  of  Chan. 
eery  in  departing  from  the  stipulation  that  the  property  should 
be  the  only  security ;  but  both  shewed  the  propriety  of  adhering 
to  it. 

4th.  That  the  plaintiff,  not  being  able  to  comply  with  his 
contract,  and  a  Decree  to  account  having  been  entered,  and 
reports  returned,  by  which  it  would  appear  that  C.  D.  Williams 
bad  disbursed  large  sums  of  money  in  paying  debts,  charged  on 
tbe  plaintiff's  one  fourth,  a  Decree  ought  to  be  entered  for  the 
payment  of  the  monies  so  advanced  by  tbe  defendant. 

5th.  That,  even  on  tbe  principles  contended  for  by  tbe  plain- 
tiff, tbe  land  was  the  primary  fund  for  the  satisfaction  of  bis 
claim ;  and  no  personal  Decree  ought  to  have  been  entered 
against  the  Appellant,  until  that  was  disposed  of,  and  then  only 
for  the  deficiency,  that  should  appear. 

6th.  That  there  could  have  been  no  lien  intended  on  the 
personal  property,  which  was  constantly  changing. 

For  Price's  Executrix,  it  was  contended,  that  the  Decree  was 
wrong  in  disallowing  his  claim  for  extra-advances ;  because 
that  claim  was  for  a  debt  due  to  him  from  Yeiser's  representa- 
tives; and,  by  the  contract  of  March  1807,  his  interest  was 
conveyed,  io  such  debts  only,  as  were  due  to  the  respective  firms* 
not  his  interest  in  a  debt  due  to  himself,  from  a  member  of  tbe 
firm,  or  from  the  firm  itself :  but  that  the  Decree  was  right  in 
other  respects. 
.    In  support  of  this  last  position,  the  Counsel  insisted, 

1st,  That  tbe  plaintiff's  failure  to  convey  the  legal  title  pre- 
sented no  objection  to  the  relief  he  sought :  because  such  con- 
veyance was  not  a  condition  precedent :  because  it  appeared,  on 
the  face  of  the  contract,  that  the  legal  title  was  in  Yeiser*s  heirs, 
some  of  whom  were  infants :  and  because  the  want  of  legal  title, 
and  the  non-age  of  Yeiser's  heirs,  made  it  necessary  to  come 
Uito  a  Court  of  Equity  for  relief : 
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2d,  ThstC.  D.WUUams  was  not  exempt  from  persearit 
bUity,  under  the  contract  of  March,  1807;  because  it  be* 
peraonaff  contract,  and  the  only  remedy  giveo  by  it  he* 
personal  remedy,  no  stipulation  in  the  contract  could  err 
him  from  personal  liability ;  and  because  it  was  not  the  m 
Hon  of  the  contract  so  to  exempt  him. 

3d,  Thai,  by  the  contract,  C.  D.  Williams  was  boundjW 
mith  to  provide  for  the  debts  in  Bank,  and  pay  Prions  p 
portion  of  the  partnership  debts,  for  which  no  lecorif  r  m 
deemed  necessary ;  and  the  property  was  to  be  security  fori 
other  payments. 

4th,  That,  whether  the  clause  respecting  security  b  to  be  i 
restricted,  or  is  to  be  construed,  as  extending  fo  ait  theft 
ments,  yet  C.  D.  Williams  was  bound  to  the  careful  pre*"* 
tion  and  management  of  all  the  projterty  purchased  6/  w 
and  to  a  faithful  application  of  that  property  and  its  profits  I 
the  payment  of  the  monies  doe  from  him. 

'  5th,  That  under  either  construction  of  the  contract,  payoff 
voluntarily  made  by  him  did  not  diminish  the  fund  for  security 
but  left  the  whole  amount  standing,  as  security  for  bsUacfl 
unpaid. 

6th,  Thatir  the  plaintiff's  security  was  to  be  restridti* 
the  property  sold,  then  the  personal  property  and  tbeproiad 
the  real,  must  be  ascertained  by  an  account,  and  injury  to  tu 
real  (Hroperty  by  an  issue  of  quantum  dammficatus  :  bat  rfctf* 
was  not  to  be  so  restricted ;  because  of  the  inadequacy  of  nd 
inquiries  to  do  justice  to  the  parties  ;  because  C.  D.  Witt* 
did  not  apply  the  property,  as  he  was  boood  to  do,  did  not  «* 
folly  preserve  or  manage  it,  and  had  it  not,  with  Hi  p"* 
ready  to  be  applied  to  the  payment  of  the  monies  doe  from  sk 

7th,  That  C.  D.  Williams  A* j  the  Deed of  Trust  for  the  h*r 
fit  of  bis  brothers,  and  the  Lease  to  Joseph  Williams,  bad  ta- 
bled himself  from  restoring  the  property  to  the  phlatif;  tm 
that,  on  this  subject,  a  temporary  inability  was  eqtrivaleBt  *• 
(a)  5  Vxner.  eternal  one.  (a) 
™\¥i  f?:     l»r¥y  lo  this  last  point,  it  was  said  that  C.  D.  WW***** 
j'JJ%  XM  ^ n0t  DOand  to  resto™  tD€  property.     He  had  even  a  right  torn 
-  it ;  and  the  buyer  would  have  taken  it  subject  to  Pr&i  ■* 

There  it  was  ;  let  Price  take  it.    If  Williams  was  \nc*p«#+ 
ed  from  delivering  it,  did  that  incapacitate  Price  from  dsfr*l 
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f^tt  ?  Is  equity  to  go  beyond  toe  law,  and  for  the  purpose  of  en- 
t  forcing  a  forfeiture  ? 
&i 

^     Judsge  Cabell.     On  the  13th  of  Mareh,  1807,  James  Price 
and  C.  D.  Williams  entered    into  article!  of   agreement,  by 
tei  which  Price  agreed  to  sell  and  convey  to  C.  D.  Williams  an 
h  undivided  fourth  part  of  Mount  Torry  Furnace,  in  the  County 
^  of  Augusta,  (in  which  the  parties  had  long  been  partners,)  to- 
*r  get  her  with  one  fourth  part  of  the  lands  and  premises  apper- 
taining thereto,  and  of  all  the  tools,  utensils  and  implements 
'm  used  therewith  or  thereon  ;  and  also  of  all   the  horses,  oxen, 
>   teams,    waggons,  carriages,  gears,  wood,  coal,  uo wrought  or 
wrought  iron,  indented  servants  and  stock  of  every  nature,  and 
r  all  and  every  other  matter  and  thing  appertaining  either  to  the 
,    aforesaid  Furnace,  or  to  a  certain  Forge  in  the  said  County  of 
Augusta,  and  lately  held  in  copartnership  by  and  between  the 
said  parties,  and  also  all  the  right,  interest  and  benefit  of  him 
the  said  Price,  in  and  to  all  debts  or  sums  of  money  owing  to 
or  payable  to  all  or  any  of  the  several  partners  in  the  said  iron 
works;  as  all  contracts,  agreements  and  engagements  made, 
contracted  or  entered  into,  by  ami  between  the  raid  several 
.,      partnerships  or  either  of  them,  and  any  other  person  or  per- 
sons, whereby  the  said  several  partnership  coocerns  or  either 
of  them,  can  or  may  be  benefitted. 

In  consideration  of  the  foregoing  covenants  on  the  part  of 

Price,  C.  D.  Williams  bound  himself  to  pay  the  sum  of  $23,000 

in  the  manner  set  forth  iti  the  said  articles  of  agreement ;   to 

pay  and  discbarge  all  the  debts  due  from  the  suid  Price  and  WU- 

tiams*  as  late  partners  in  the  Forge  aforesaid,  and  to  pay  Price's 

pro|iortion   of  all    debts   due  from  the   Furnace  partnership. 

(       There  then  follows  an  article,  which  provides  that  Price  shall 

cause  a  title  to  ooe  fourth  of  the  Furnace  lands  and  premises 

to  be  made  to  Williams,  who  was   thereupon  to  convey  the 

same,  in  trust,  for  the  purpose  of  securing  the  payment  afore* 

said,  and  generally,  the  true  performance  of  the  agreement  on 

the  part  of  Williams :  and  the  articles  of  agreement  conclude 

with  the  following  stipulation :  "  that  the  said  property,  so  as 

"  aforesaid  to  be  conveyed  to  the  said  C.  D  Williams,  shall  be 

"  the  only  security  for  the  payments  aforesaid,  and  performance 

41  of  this  agreement  on  his  part;  it  being  hereby  expressly 
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March,  "  agreed  and  understood  by  and  between  the  parties  to  the*? 
*i^-  "  presents  that  neither  the  said  C.  D.  Williams,  his  heirs*  exe- 
Wiltiamf  "  cutor8»  administrators,  estate  or  effects  shall,  at  any  time  here. 
"  after,  be  answerable,  or  in  any  manner  liable  for  the  payment 
"  aforesaid,  for  the  performance  of  any  covenant  or  agree  sac  at 
u  in  these  presents  contained,  farther  than  the  said  property* 
"•o  as  aforesaid  to  be  conveyed  to  him,  will  extend  to  <fis- 
*  charge  and  satisfy  the  same." 

The  principal  questions,  made  in  this  case,  arise  on  the  com- 
•traction  of  the  clause  last  recited. 

Written  contracts  would  be  worse  than  useless,  if  the  parties, 
after  having  said  in  writing,  that  they  mean  one  thing,  shod! 
be  permitted  to  prove  by  witnesses,  that  they  mean  another. 
The  parol  testimony  in  this  case,  in  relation  to  the  intention, 
is,  therefore,  utterly  inadmissible.     And  even  if  it  were  per 
mitted  to  adduce  such  testimony  to  explain,  in  a  doubtfid  one 
the  intention  of  the  parties,  it  would  be  unnecessary  in  tfcf 
present  instance.     For,  if  language  has  power  to  exhibit  the 
intention  so  palpably,  as  to  exclude  all   possible  doubt,  that 
power  has  been  effectually  exercised  in  the  case  before  as. 
Williams  agreed  to  purchase  the  property,  and  to  pay  a  stipt- 
lated  price  for  it.    But  it  was  not  the  intention  of  either  patty 
that  he  should  be  liable  in  tits  person  or  estate,  for  that  stipu- 
lated price.     Both  parties  intended  that  the  property  to  be  con- 
veyed should  be  the  only  security  for  the  money  agreed  fo  he 
paid  for  it;  that  the  property  to  be  conveyed,  and  not  fFtZ&sflt* 
should  be  liable  for  the  purchase  money.     1  cannot  doubt  tint 
it  was  competent  to  Williams  to  insist  on  such  a  stipulate, 
and  now  to  avail  himself  of  the  benefit  of  it.     The  prodeset 
of  the  stipulation  is  proved  by  the  result.     I  have  no  doabt 
that  the  clause,  which  thus  substitutes  a  lien  on  the  property, 
in  lieu  of  personal  responsibility,  extends  to  the  personal  as 
well  as  real  fund ;  not  merely  because  it  is  just  that  it  should 
be  so,  but  because  1  think  it  is  expressly  provided  for.     The 
terms  *'  the  said  property  so  as  aforesaid  to  be  conveyed  fo  the 
said  C.  D.  Williams"  have  reference  to  the  preceding  part  of 
the  covenant,  which  describes  the  property  to  be  conveyed, 
and  thus  embrace  the  whole  property  both  real  and  personal, 
in  possession  and  in  action,  as  fully  as  if  the  same  had  beaa 
again  particularly  repeated. 
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I  concur  in  the  opinion  tbat  the  property,  thus  subjected  to 
tbe  Ken,  is  to  be  regarded  as  a  nledge.  Such  of  it  as  was  in  pos- 
session, passed,  at  once,  by  consent  of  both  parties,  into  the  bands 
of  Williams,  who  also  had  the  power  of  collecting  the  chases  in 
action,  for  which  purpose,  he  might,  if  necessary,  have  used 
the  name  of  Price.  Williams,  then,  is  to  be  considered  as  a 
pledge  holder  for  a  debt  due  from  himself,  and  for  which  he  had 
stipulated  that  there  should  be  no  other  security,  but  the 
pledged  fund.  As  such,  I  consider  tbat  he  had  a  right  to  sur- 
render tbe  pledged  fund  to  his  creditor ;  and  if  he  had  surren- 
dered the  whole,  he  would  have  been  totally  exonerated,  both 
as  a  pledge  holder  and  as  a  debtor.  If  he  would  neither  sur- 
render the  pledged  fund,  nor  pay  the  purchase  money,  a  Court 
of  Chancery  would  subject  that  fund,  or  so  much  thereof  as 
might  be  necessary,  (o  the  payment  of  the  purchase  money. 
But  suppose,  (as  is  alleged  in  the  case  before  us)  only  a  part  of 
tbe  pledged  fund  was  offered  to  be  surrendered;  and  that  the 
residue  has  been  wasted,  used  or  disposed  of  by  Williams,  so 
that  a  Court  of  Chancery  can  no  longer  act  directly  upon  it. 
Is  Williams  to  be  discharged  of  all  obligation  in  relation  to  that 
residue  ?  or  will  he  be  permitted,  (in  the  language  ascribed  to 
him  by  one  of  the  witnesses)  "  to  do  no  more  than  it  may 
please  him  to  do  T  I  am  clearly  of  opinion  tbat  he  is  not  thus 
discharged.  Although  the  clause  in  the  Covenant  so  often  re- 
ferred to,  will  exonerate  bim  from  paying,  as  a  purchaser,  the 
price  stipulated  to  be  given  for  the  property,  he  will,  neverthe- 
less, be  accountable,  as  a  pledge  holder  for  the  real  value  of  the 
property  so  wasted,  used  or  disposed  of,  except,  so  far  as  it  may 
have  been  applied  to  the  objects  of  the  pledge.  He  has  cove- 
nanted that  the  property,  which  he  received,  shall  be  Price's 
security,  and  his  only  security.  Shall  be  be  permitted  to  im- 
pair that  security  by  fraud,  negligence,  misconduct,  waste  or 
an  application  of  it  to  bis  own  uses,  and  not  be  compelled  to 
make  compensation  ?  I  understand  it  to  be  admitted,  that  if 
he  waste  the  fund,  or  if  loss  happen  to  it  through  his  wilful  de- 
fault or  misconduct,  he  will  be  personally  responsible  therefor. 
If  he  has  used,  or  disposed  of  tbe  fund  to  his  own  use,  so  that  it 
has  not  been  applied,  or  is  not  now  ready  to  be  applied  to  the 
object  of  the  pledge,  vis.  the  payment  of  tbe  purchase  money, 
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I  consider  him  equally  responsible.     Bat  a  difference  i 
to  be  mnrie  in  this  case,  because  it  is  said  thai  the  parties  is- 
tendetl  that  the  property  should  be  used     I  admit  that  was  the 
intention  of  the  parties;  and  farther,  that  they  must  have  ex- 
pected that  much  of  the  property,  from  its  very  nature,  would 
be  consumed  by  that  use  ;  and,  io  this  last  respect,  it  differs 
from  an  ordinary  pledge.     This  however,  only  justifies  that* 
which  would,  otherwise,  be  an  illegal  violation  of  trust.     Bat, 
although  it  gives  him  the  right  to  use  the  property,  it  does  set 
exempt  him  from  the  obligation  of  accounting  for  the  value  of 
that,  which  has  been  used,  and  not  applied  as  aforesaid.     Nor 
is  the  case  varied  by  the  property  having  been  used  or  con- 
sumed   in  the  operations  of  the    furnace;  for    that    was    far 
Williams's  and  not  Price's  benefit.     These,  in  my  opinion,  are 
the  results,  not  only  of  the  general  principles  of    law   and 
equity,  but  of  the  particular  provisions  of  the  last  clause  in  the 
covenant,  so  much  relied  on  by  Williams ;  for  its  language  is 
that  he  is  not  to  be  personally  liable  for   the  payments  afore- 
said, *«  farther  than  the  said  property,  so  as  aforesaid  to  be 
conveyed  to  him,    will   extend  to  discharge  and  satisfy  the 
same."     Hud  it  not  been  for  this   stipulation,  he  would  have 
been  personally  liable  for  the  whole  of  the  agreed  price.     As 
it  is,  he  is  exempted  from  all  personal  responsibility  beyond  Ike 
value  of  the  property  ;  of  course,  he  remains  liable  io  the  rxtewt 
pf  that  value.     However,  as  he  held  it  only  as  a   pledge,  he 
will  be  discharged  for  so  much,  as  he  may  have  forthcoming,  or 
may  have  applied  to  the  objects  of  the  pledge. 

This  distinction,  between  Williams's  liability  as  a  purchaser 
and  his  liability  as  a  pledge  holder,  is  not  a  distinction  without 
a  difference.  The  last  clause  in  the  covenant  destroyed  the 
former,  but  established  and  perpetuated  the  latter.  The  for- 
mer extended  to  the  whole  price  stipulated,  although  it  might 
have  been  a  thousand  times  greater,  than  the  worth  of  the  pro- 
perty ;  the  latter  is  restricted  to  the  property  itself,  or  to  Us 
real  value  only. 

The  result  of  these  principles  is,  that  Williams  bad  a  right  to 
surrender  the  whole  or  any  part  of  the  pledged  fund.  If  he 
surrenders  or  offers  to  surrender  a  part  only  of  the  fund,  he  is 
nevertheless  liable  for  any  waste,  or  injury,  done  to  the  part, 
thus  surrendered,  or  offered  to  he"  surrendered,  by  hit 
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Misconduct,  or  wilful  default ;  and  he  is  accountable  for  the  March, 
balance  not  thus  surrendered,  or  offered,  including  such  debts  1817* 
as  may  have  been  lost  by  bis  negligence.  But,  against  these 
ebarges,  he  should  have  credit  for  all  payments,  be  may  have 
made  towards  the  purchase  money,  (including  Price's  propor- 
tion of  the  debts,  he  may  have  paid)  and  also  such  losses,  as 
may  have  happened  to  the  fund  by  tbe  act  of  God. 

I  concur  in  the  opinion,  that  the  time,  when  Price  received 
Williams's  letter  of  December,  1808,  is  the  proper  period,  when 
the  offer  to  surrender  was  made,  and  should  have  been  accept- 
ed ;  and  I  am  farther  of  opinion  that  Williams  is  not  liable  for 
subsequent  waste  or  dilapidation;  this  exemption,  however,  is 
not  to  extend  to  any  portion  of  the  fund,  which  may  have  been 
since  applied  to  his  own  use.  .  I  consider  I 'rice  to  be  entitled 
to  the  debt  due  from  the  Yeisers,  and  to  his  portion  of  all  the 
debts  due  at  tbe  time  of  the  offer  to  surrender,  but  liable  to 
William*  for  any  advances,  which  Williams  may  have  sines 
made  on  his  account.  I  concur  in  the  opinion  that  there  is 
no  longer  a  necessity  for  selling  tbe  pledged  fund,  but  that 
Price  is  reinstated  in  all  his  rights  of  property  therein. 

I  am  therefore  of  opinion  that  the  Decree  be  reversed;  and 
the  cause  remanded,  to  be  finally  proceeded  in  according  to 
these  principles. 

Judge  Roane.  For  the  general  grounds  of  my  opinion  in 
this  case,  I  beg  leave  to  refer  to  the  opinion  and  decree  to  be 
delivered  by  the  President.  That  decree  has  been  drafted  in 
a  spirit  of  concession,  so  far  as  it  relates  to  me,  as  to  minor 
points,  and  with  a  view  to  procure  as  much  unanimity,  as  is 
practicable  in  the  ultimate  decision  of  this  cause. 

While  we  are  all  unanimous  as  to  many  of  the  principles 
involved  in  this  case,  I  regret  that  the  worthy  Judge,  who  has 
last  spoken  differs  from  the  rest  of  the  Court  on  one  point 
which  cannot  be  deemed  unimportant.  While  he  admits  in 
the  fullest  terms,  that  the  Appellant  was  exempted  from  per- 
sonal responsibility,  for  the  purchase  money,  by  the  terms  of 
the  contract  of  March  13th,  1807,  be  has  adopted  a  construe* 
tioo,  which,  in  effect,  amounts  to  the  same  thing;  by  holding 
the  Appellant  liable,  (if  I  understand  him  correctly,)  for  all  the 
personal  and  perishable  property,  annexed  to  the  forge  and 
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March,     furnace,  under  all  possible  circumstance*.     It 

1817 

v^»vaa^/  amounts  to  the  same  thing,  if,  (of  which  there  It  no  doubt,) 
Williams  that  property,  in  addition  to  the  real  subject,  it  adequate  to 
cover  the  debt  in  question.  To  this  point,  1  shall  apply  the 
few  remarks  1  have  to  offer,  and  rely,  for  the  other  parts  of  the 
case,  (or  such  of  them  as  are  deemed  proper  to  be  noticed,)  si 
the  Decree,  to  be  pronounced  as  aforesaid. 

1  think  the  Court  has  conceded  enough,  (possibly  more  tan 
enough,)  in  admitting  that  the  personal  subject  is  at  all  en- 
braced  by  the  lien,  and  that,  for  all  unjustifiable  dilapidetm 
thereupon,  he  shall  be  held  personally  liable.  More  than  tbk 
1  cannot  concede:  and  1  am  not  absolutely  sure  that  evea  tail 
is  not  going  too  far.  It  is  not  upon  the  terms  of  the  centra* 
that  1  have  consented  to  go  thus  far :  but  upon  the  geacnl 
justice  of  holding  the  subject  purchased  liable  for  the  payacst 
of  the  purchase  money,  and  upon  the  understanding,  which 
seems  to  have  prevailed,  on  the  part  of  the  Appellant,  that  tat 
personal  subject  was  also  comprehended.  That  iiaderiUat 
ing,  however,  has  never  been  manifested,  (but  quite  the  cor 
trary)  to  the  extent,  to  which  this  construction  would  carry  it: 
that  is,  to  make  the  Appellant  liable  for  the  return  of  tat  p* 
sonal  property,  under  all  possible  circumstances :  he  has  bctst 
admitted  himself  liable  for  any  dilapidations,  or  to  restore  sure 
of  that  property,  than  should  be  on  hand  at  the  time  of  tat 
offer  to  return  it.  On  the  ground  of  the  Appellant's  assent  tad 
understanding,  therefore,  this  is  the  ultimatum  that  should  biad 
him;  and  as  the  other  ground  of  general  justice,  just  mentis* 
ed,  may  be  limited  or  extended  by  the  express  contract  of  the 
parties,  it  may  well  be  doubted  whether  the  criterion  estabtinY 
ed  by  the  Court  does  not  rather  give  the  Appellee  toe  aachi 
than  too  little,  in  relation  to  the  personal  subject. 

The  contract  of  March  13th,  1807,  is  substantially  difW* 
into  two  parts:  1st.  That  which  conveys  the  porcbased  n> 
perty  from  the  Appellee  to  the  Appellant ;  and  2dly,  T*** 
which  re-conveys  it,  as  it  were,  or  a  part  of  it,  in  the  abase  of  I 
pledge.  As  to  the  first  part  of  this  contract,  it  b  specif*}  sea 
goes  into  detail,  as  to  both  the  real  and  personal  sabjstt 
After  conveying  the  land  and  furnace,  it  conveys  tpe*f#rh 
and  by  a  minute  description,  all  the  personal  property}  to  which 
it  relates.    This,  in  the  opinion  of  the  contracting  parties,  «* 
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oeeessary  to  convey  that  property;  and  it  would  seem  to  be      March, 
•quail/  necessary  in  the  reconveyance  thereof,  if  it  had  been        1817# 
intended  to  embrace  the  personal  subject.     That  minuteness, 
however,  is  not  absolutely  necessary,  and  would  be  readily  dis- 
pensed with,  if,  in  the    last  part,  there  were  even  general 
words  of  reference  to  the  first  part,  or  clear  and  unambiguous 
expressions  competent  to  reach  it.     As  to  the  conveying  part 
of  this  coutract,  the  ease  would  be  made  complete,  by  shew- 
ing what  articles  were  on  the  premises  at  the  date  of  the  con* 
tract,  and  the  Appellant  could  thenceforth  take  possession  of 
them  :  but  as  to  the  re-conveying  part,  there  is  both  a  defect 
of  any  clear  expressions  to  shew  that  any  personal  goods  were 
also  comprehended,  and  of  all  expressions  indicating  whether 
the  same  identical  goods  are  to  be  forthcoming,  or  goods  of  the 
same  value  or  amount  only.     There  are  no  clear  expressions* 
(if  any  expressions,)  in   the  contract,  going  to  any  of  these 
important  particulars.     Admitting  that  the  personal  goods  are 
embraced  by  the  contract,  the  idea,  that  the  same  identical 
goods  are  to  be  returned,  is  refuted  as  well  by  the  want  of  a 
stipulation  to  that  effect,  as  by  the  character  and  nature  of  the 
articles :  many  of  them  were  articles  of  consumption,  and  sub- 
ject to  decay,  and  would  even  perish  through  the  mere  efflux 
of  time,  before  the  days  of  payment  had  arrived.     And,  as  to 
the  amount  to  be  restored,  why  was  it  not  stated,  if  it  were 
intended,  that  it  should  be  so  restored,  and  whether  an  aggre* 
gate  amount  of  the  articles  would  be  sufficient,  or  whether  the 
same  amounts    of  the  several    distinct   classes    would   do. 
These  considerations,  added  to  the  general  objection  of  giving 
a  lien  upon  mere  fluctuating  and  perishable  property,  would 
turn  the  scale  against  a  construction  embracing  them,  unless 
there  are  clear  and  sufficient  expressions  to  be  found  in  the 
instrument  to  shew  the  contrary.     There  are  none  such  in  this 
contract.     After  the  lapse  of  nearly  two  pages  from  the  con. 
v eying  part  of  the  contract,  it  is  found  necessary  to  ascertain, 
more  particularly,  how  the  title  can  be  conveyed  from  the 
Yeisers  to  the  Appellant     That  certainly  did  not  relate  to  the 
personal  subject ;  to  which  the  Yeisers  had  no  claim.     It  pro- 
vides that  the  real  estate  shall  be  conveyed  from  Yeiser's  re- 
presentatives to  F.  Price  and  M'Mcchen,  from  them  to  Cumber- 
land D.  JViUiams,  and  from  him  to  WMechcn^  Purviance  and 
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BPDowcli, "  m  trust  to  secure  the  payment  aforesaid*  and  general- 
"  ly  the  true  performance  of  the  agreement  on  the  part  of  Cumber* 
"  land D.  Williams"  It  is  argued  that  this  conveyance  is  not 
to  C  D.  WilUams  ;  nod  that  as  the  personal  property,  as  well 
as  the  real,  it  conveyed  to  him  by  the  first  part  of  the  contract, 
that  is  only  covered  by  this  general  expression. 

In  addition  to  the  remark,  that  it  requires  more  than  a  gene- 
ral and  ambiguous  expression  to  subject  personal  property  of 
this  kind  to  a  lien  like  the  present.  It  is  here  to  he  remarked, 
that  naturally  this  expression,  u  conveyed  to  him  as  aforesaid,"' 
refers  to  the  conveyance  from  the  Yeisers*  (the  last  antece- 
dent,) and,  especially,  when  it  is.  at  the  same  time,  provided 
that  the  land  thereby  conveyed  should  be  placed  in  the  hands 
of  trustees  as  before  mentioned,  to  secure  the  payment  of  the 
purchase  money.  This,  then,  it  would  seem,  was  the  pledge 
provided;  and  1  rather  think  these  two  circumstances,  and 
especially  the  last,  which  defines  the  land  as  the  security  for 
the  purchase  money,  would  turn  the  scale  in  confining  the  Hen 
to  the  real,  in  exclusion  of  the  personal  subject.  It  cannot  be 
justly  said  that  the  personal  fund  is  included,  because  the  real 
one  is  insufficient.  Exclusive  of  the  difficulties,  unavoidably 
arising  from  comprehending  the  personal  fund,  under  the 
Tagueness  of  this  contract  as  relating  to  it,  the  parties  were 
the  proper  judges  of  the  sufficiency  of  the  real  fund.  It  is  com- 
petent to  a  party  to  agree  to  rely  on  even  an  incompetent 
fund :  but,  in  this  case,  it  is  not  shewn,  as  at  the  date  of  the 
contract,  that  it  was  incompetent;  and  the  Appellee  might 
justly  have  counted  on  the  improvements,  which  he  believed 
the  Appellant  would  have  placed,  (and  which  he  alleges  he 
did  place)  upon  the  same. 

If  this  view  of  the  subject  is  correct ;  if  the  personal  goods 
are  not  embraced  by  the  lien;  and  if  the  consent  of  the  Ap- 
pellant has  only  been  expressed  that  they  should  be  bound,  so 
far  as  they  were  on  hand  at  the  time  of  his  offer  to  restore 
them,  it  would  seem  that  we  go  full  far  enough  in  subjecting 
him  to  make  good,  such  as  were  lost  by  his  wilful  default  and 
misconduct. 

If  these  goods  were  at  all  intended  to  be  subject  to  restora* 
tion,  by  the  contract,  they  were  not  the  identical  goods;  lor 
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they  bad  perished  by  lime,  and  were  consumed  or  worked  up 
from  (he  raw  material.  Ii  was  not  the  amount  thereof,  which 
Was  to  he  restored;  tor  there  is  no  such  stipulation  in  the  con- 
tract, and  there  was  no  inventory  thereof  taken;  a  measure  of 
great  importance  in  that  view.  If  the  personal  goods  were  at 
all  intended,  it  could  only  be  in  this  sense,  that,  as  the  Appel- 
lant received,  with  the  works,  all  the  floating  articles  necessa- 
ry to  carry  them  on,  and  all  the  stock  then  on  hand,  so,  in  the 
event  of  a  restoration,  the  Appellant's  stock  on  hand  of  the 
tame  articles,  should  be  forthcoming  to  the  Appellee.  There 
was  a  confidence  existing  between  the  parties,  (admitting  that 
the  contract  emhraced  the  personal  goods.)  that  the  Appellant 
would  not  diminish  the  fund  ;  a  breach  of  which  confidence, 
however,  by  any  gross  default  on  his  part,  would  subject  him 
to  a  reparation  in  damages.  This  confidence  might  well  have 
been  placed  in  the  Appellant,  tie  had  this  manufacture  much 
tt  heart  on  an  extended  scale;  and  was,  besides,  owner  of 
another  fourth  part  of  these  works,  and  could  not  have  destroy- 
ed the  interest  of  the  Appellant  in  the  personal  subject,  with- 
out at  the  same  time  destroying  his  own.  So,  too,  this  view, 
Id  event,  would  have  been  beneficial  to  the  Appellee:  in  giv- 
ing him  more  of  the  articles  of  this  class  than  he  conveyed  to 
the  Appellant.  The  Appellant  might  have  placed  on  the  pre- 
mises more  of  these  articles,  than  he  received;  and  it  is  only 
by  losing  sight  of  the  ideas  of  the  parties  at  the  date  of  the 
contract,  by  attending  to  posterior  facts,  resulting  from  im- 
perfect and  unfinished  reports,  that  we  can  infer  the  con- 
trary. The  true  rule  in  expounding  contracts,  as  well  as  Wills, 
ii,  to  keep  an  eye  upon  the  instrument  and  the  state  of 
things  as  at  the  date  thereof  exclusion  of  posterior  events  or 
circumstances. 

But  it  is  supposed  that  the  Appellant  is  personally  responsi- 
ble, to  the  amount  of  the  goods  conveyed,  notwithstanding  the 
express  stipulation  in  the  agreement  to  the  contrary;  fromibe 
negative  clause  therein,  that  he  shall  be  no  farther  bound 
than  "  the  said  property  so  as  aforesaid  conveyed  to  him  will 
extend."  This  negative  way  of  creating  a  charge  is  rather 
novel.  In  addition  to  other  answers  to  this  idea,  inferrable 
from  what  I  have  already  said,  this  argument  proves  too  much. 
Taken  strictly,  it  would  prove  that  there  should  be  no  fund  at 
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all  Tor  this  payment,  as  far  as  the  perishable  goods  may  hare 
disappeared ;  although  abundant  goods  of  the  same  character 
were  still  on  the  premises :  and  if  it  is  meant  that  the  same 
amount  of  the  goods  shall  be  liable,  I  answer;  1st,  That  this 
is  not  provided  for  in  the  contract;  and  2dly,  That  this  idea 
is  in  conflict  with  the  provision,  which  confines  the  Hen  to  the 
property  "  so  as  aforesaid  conveyed  ;*  a  provision  which  whol- 
ly excludes  all  articles  afterwards  acquired.  This  b  a  dilem- 
ma, from  which  the  Appellee  can  only  escape  by  agreeing  that 
the  Hen  extends  to  the  real  subject  only,  or  that  it  only  extendi 
to  the  personal  subject  under  the  view,  the  Court  is  disposed  to 
take  of  it ;  namely,  the  continued  personal  fund  in  the  hands  of 
the  Appellant  at  the  time  in  question,  subject  to  reparation  for 
injuries  as  aforesaid.  This  measure  of  relief  I  am  willing  to 
give  to  the  Appellee;  and  it  is  more  than  I  would  have  con- 
sented to  have  given  him,  had  it  not  been  for  the  seeming 
consent  of  the  Appellant.  , 

I  will  here  remark,  that  this  idea  of  the  worthy  Judge  is  in 
utter  collision  with  the  prayer  of  the  Appellee's  bill.  He  best 
knew  the  extent  of  his  own  rights ;  and,  in  his  bill,  he  only 
claimed  that  "  the  real  property,  sold  to  the  Appellant  by  the 
"  articles  of  March  13th,  1807,  and  so  much  of  the  personal 
"  property  as  remained"  might  be  sold  :  he  does  not  require 
that  such  of  the  articles,  as  he  delivered  to  the  Appellant,  and 
were  not  on  hand,  should  be  found  and  delivered  to  biro,  as 
forming  a  part  of  this  fund ;  a  claim  that  would  have  equally 
existed  for  him,  under  the  Judges  construction  of  the  con- 
tract. 

These  are  the  remarks  I  have  thought  it  proper  to  add : 
for  the  rest  of  my  opinion,  1  refer,  as  aforesaid,  to  the  Decree 
which  is  to  be  delivered. 


The  President,  on  the  29th  of  March,  1817,  delivered  the 
following  as  tfye  Opinion  and  Decree  of  the  Court. 

The  Court  is  of  opinion,  that,  in  making  the  purchase  of 
the  property  in  question,  by  the  Appellant  from  the  Appellee, 
it  was  competent  for  him  to  stipulate,  that  the  purchase  mo- 
ney should  be  only  paid  out  of  the  property  purchased,  in  ex- 
oneration of  the  person  and  other  property  of  the  said  Appel- 
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lant  That  such  stipulation  may  not  have  been  unreasonable 
in  relation  to  a  subject  peculiarly  uncertain  as  to  its  success 
and  value ;  and  that  the  stipulation  in  question,  in  the  agree- 
ment before  us,  is  so  clear  and  explicit  to  this  effect,  as  to 
leave  no  doubt  (in  exclusion  of  other  testimony)  as  to  the  real 
intention  of  the  parties. 

It  is  further  the  opinion  of  the  Court,  that  the  Appellant 
may  have  been  influenced  by  the  consideration  of  this  ex* 
emption,  in  agreeing  to  give  for  this  property  nearly  double 
the  sum,  for  which  he  had  purchased  an  equal  portion  of  the 
same  interest,  from  Joseph  Williams,  not  a  great  while  before ; 
and  that  to  hold  him  to  the  enhanced  price,  while  his  claim 
of  exemption  should  be  disregarded,  would  be  irreconcileable 
as  well  with  the  principle  of  equity,  as  with  the  positive  terms 
of  his  contract  The  Court  is  further  of  opinion  that,  while 
the  sum  agreed  to  be  given  for  this  property,  as  well  as  the 
time  and  manner  of  payment,  is  fixed  by  the  contract; 
and  while  the  Appellant  stands  exonerated  from  personal  res- 
ponsibility, as  aforesaid,  the  property  subjected  to  the  lien,  in 
lieu  thereof,  is  to  be  considered  as  a  pledge  ;  as  liable  to  raise, 
by  sale,  all  the  sum  due,  or  so  much  thereof,  as  it  may  be 
adequate  to  produce ;  and  that  the  balance  thereof,  if  any* 
should  enure  to  the  benefit  of  the  Appellant. 

While  this  principle  is  admitted,  it  follows,  that  the  Appel- 
lant, in  the  event  of  his  inability  to  comply  with  his  contract 
for  the  payment  of  the  purchase  money,  may  relinquish  his 
eventual  interest  in  the  balance  as  aforesaid,  and  give  up,  in  ' 
absolute  property,  to  his  Creditor,  the  whole  of  the  pledged 
subject,  and  thereby  exonerate  himself  from  the  payment  of 
the  Debt :  such  Creditor  having  no  right  to  complain,  that, 
instead  of  having  a  right  to  charge  the  subject,  to  pay  his 
debt,  that  subject  is  given  up  to  him  in  absolute  property. 

The  Court  is  further  of  opinion  that,  if,  (as  the  case  is  in 
the  present  instance,)  the  conveyance  of  the  property  pledged, 
or  a  part  thereof,  has  not  been  completed  in  favour  of  the 
Appellant,  it  would  be  unnecessary,  and  improper/ in  the 
event  of  such  surrender,  to  go  on  and  perfect  the  same ;  but 
that,  instead  thereof,  the  contract  for  such  conveyance  should 
stand  annulled ;  and  that  there  is  no  necessity,  in  such  case, 
vol.  v.  38 
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to  convey  the  property  to  the  Appellant,  merely  that  he 
might  re  convey  it  to  the  Appellee ;  nor  is  there  any  necessi- 
ty, in  such  case,  to  charge  the  property  by  the  process  of  any 
Court ;  but,  the  debt  being  discharged  by  the  delivery  of  the 
pledged  properly,  it  may  be  used,  or  sold,  by  the  Creditor,  at 
his  discretion. 

In  ascertaining  what  is  the  true  subject,  oppignorated  in 
the  present  instance,  the  Court  cannot  but  see,  that,  while 
apt  and  appropriate  expressions  are  used  in  the  Deed  to  coo- 
yey  to  the  Appellant,  as  well  the  personal  subject,  appertain- 
ing to  the  Furnace,  as  the  Furnace  itself,  and  the  Land,  on 
which  it  is  erected,  there  are  no  words  of  the  former  character 
found  in  that  part  of  the  contract,  which  created  the  pledge; 
and  that,  taken  on  the  contract  merely,  it  is,  at  least,  some* 
what  doubtful  whether  the  personal  subject  is  thereby  embrac- 
ed or  not.  Nor  does  the  Court  see  that  it  can  look  into  the 
testimony  in  relation  to  the  intention  of  the  parties,  as  to  this 
particular,  without  infringing  the  settled  rules  for  expounding 
contracts ;  nor  that  it  ought  to  hold  the  Appellant  bound  by 
the  admission,  that  the  personal  subject  is  embraced  by  the 
contract,  contained  in  his  letter  of  the  17th  December  1808; 
as  the  offer  therein  made  tended  to  a  compromise,  and  was  not 
accepted. 

The  Court  is  also  of  opinion  that,  although  personal,  and 
even  transitory,  and  fluctuating  property,  may  be  made  the 
•object  of  a  /ten,  at  the  pleasure  of  the  contracting  parties,  it 
should  seem  that  explicit  words  should  be  used  to  effect  soch 
purpose ;  the  want  of  which,  in  the  case  before  us,  is  another 
circumstance,  making  it  at  least  doubtful  whether  the  personal 
subject  is  comprehended  as  a  part  of  the  pledge,  or  not 

While  these  circumstances  are  borne  in  mind  by  the  Court, 
it  is  deemed  a  liberal  course  to  allow  that  the  personal  subject 
is  embraced  by  the  contract  in  this  case,  as  well  as  the  real. 

This  construction  is  only  admitted,  because  it  seems  just, 
(especially,  in  a  case,  in  which  a  personal  exemption  has  been- 
stipulated,)  that  the  property  purchased  should  be  considered 
liable  for  the  debt;  and  because  the  parties  themselves  seem, 
in  several  instances,  to  have  expounded  the  contract  in  this 
sense.  But  this  concession,  in  the  opinion  of  the  Court,  goee 
far  enough.    We  ought  not  to  go  further,  and  view  a  personal 
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and  perishable  subject,  as  if  it  were  a  real  one.  We  ought 
not  to  make  the  same  construction  in  relation  to  a  fluctuating, 
transitory  and  perishable  properly,  as  if  it  were  permanent. 

Although  the  terms  of  the  contract  are  general,  that  the 
M  property,  agreed  to  be  conveyed?  to  the  Appellant,  shall  be 
held  liable  to  discharge  the  debt,  it  is  not  to  be  construed  so 
strictly,  as  that  the  personal  property  shall  be  embargoed  and 
tied  up  from  use;  nor  that,  in  the  case  before  us,  even  the 
same  kind  and  amount  of  property,  shall  be  forthcoming  in 
future,  as  the  pledge. 

In  the  case  before  us,  the  personal  subject  consisted  of  perisha- 
ble articles,  provisions,  and  articles  of  consumption,  raw  materi- 
als, which  were  to  be  worked  up,  implements  necessary  for  the 
Furnace,  and  horses,  Waggons,  &c.  The  idea,  that  the  same 
identical  articles  were  to  be  restored,  is  refuted  by  their  na- 
ture and  properties  as  aforesaid.  Nor  can  we  consider  that  the 
same  amount  is  to  be  restored,  on  any  other  hypothesis,  than 
that  the  Appellant  is  the  insurer  against  the  accidents  to 
which  this  property  is  so  liable.  That  idea  is  also  refuted  by 
the  consideration  that  no  stipulation  to  that  effect  is  inserted; 
and  because  no  inventory  of  the  kinds  and  value  of  the  pro- 
perty was  taken.  The  true  solution  is,  that,  as  a  common 
fund  of  these  articles  was  received  by  the  Appellant,  with  the 
works,  the  fund,  which  he  should  leave  of  the  same  articles, 
should  be  restored  by  him,  and  considered  as  the  pledge. 

There  was  a  confidence  that  the  Appellant  would  not  dila- 
pidate and  waste  this  property  unnecessarily  ;  both  because  it 
was  necessary  to  carrying  on  the  manufacture,  which  he  had 
so  much  at  heart,  on  an  extended  scale,  and  because  he  was 
under  the  further  check,  that  he  could  not  destroy  the  Appel- 
lee's portion  of  the  articles,  without,  at  the  same  time,  de- 
stroying bis  own. 

If,  however,  these  checks  were  not  sufficient,  we  are  willing  to 
go  further,  and  subject  the  Appellant,  by  an  issue  of  quantum 
damnificatus,  to  make  good  all  the  waste  of  the  personal  pro- 
perty pledged,  which  arose  from  bis  fraud,  wilful  default  or 
misconduct. 

Pursuing  these  principles,  the  Court  is  of  opinion  that  the 
personal  property  on  band,  at  the  time  of  the  offer  to  return  it 
**•  aforesaid,  as  well  as  the  debts  then  <Jue  to  the  concern, 
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addition  to  the  real  property,)  and  subject  to  the  condition 
"wiilianw^  JU8t  mentioned.  At  that  time  a  serious  and  explicit  offer  of 
this  property  was  made,  and  refused  by  the  Appellee.  It  was 
no  longer  incumbent  on  the  Appellant  to  keep  the  works,  or 
to  keep  the  property  together :  and,  if  such  property  baa  been 
since  destroyed,  or  dispersed,  it  is  the  Appellee's  misfortune  ; 
but  the  property,  that  remains,  is  not  exempted  from  the  lien. 
Further  than  that,  we  cannot  go,  without  compelling  the  Ap- 
pellant to  insure  the  proper^,  after  he  had  elected  to  restore 
it ;  and,  as  to  liability  for  damage  in  the  cases  above  men- 
tioned, ttie  Cyurt  supposes  they  have  gone  far  enough,  espe- 
cially in  a  Court  of  Equity,  when  it  is  considered  that  he  m 
not  to  be  allowed  for  valuable  improvements,  which  he  may 
have  (and  which  he  alleges  he  has)  placed  upon  the  premises. 

The  Court  is  also  of  opinion,  that  there  is  nothing  in  the 
alleged  objection  that  the  Appellant  had  disqualified  himself 
from  delivering  up  the  pledge  in  question. 

As  to  trie  Mortgage  to  his  brothers,  it  may  not, perhaps,  cower 
the  property  in  question ;  but,  if  it  did,  that  Mortgage  had  no 
existence  at  the  time  of  the  offer  aforesaid.  With  respect  to 
the  alleged  impediment  of  the  lease,  the  objection  cornea  with 
a  bad  grace  from  a  plaintiff  in  a  Court  of  Equity,  seeking  for 
a  specific  performance  of  a  contract,  and  who  has  not  per- 
formed his  contract ;  a  plaintiff,  too,  who,  for  several  years, 
has  wholly  omitted  to  procure  for  the  Appellant  a  title  to  the 
premises,  or  the  estate  contracted  for.  The  want  of  this  Ti- 
tle may  have  abridged  the  Appellant  in  his  full  use  of  the  pro- 
perty, arising  from  the  hazard  of  placing  expensive  improve- 
ments on  property,  from  which,  probably,  he  might  be  there- 
after evicted.  So,  this  want  of  title  may  have  disabled  the 
Appellant  from  selliog  the  premises,  (as  many  are  willing  to 
buy  a  legal,  though  not  an  equitable  title,)  and,  by  so  selling, 
from  paying  the  purchase  money  with  the  proceeds. 

The  Court  is  of  opinion,  therefore,  that  the  Appellee  has 
not  entitled  himself  to  make  the  objection  in  this  instance: 
an  objection,  too,  which,  in  a  Court  of  Equity,  subjects  the 
Appellant  to  a  heavy  forfeiture.  On  the  other  hand,  the 
Court  is  of  opinion  that  the  Appellant,  by  making  the  lease 
in  question,  has  not  disabled  himself  from  substantially  per- 
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forming  that  condition.  Had  the  offer  of  the  Appellant  been 
accepted  by  the  Appellee,  he  might,  for  any  thing  appearing 
to  the  contrary,  have  obtained  the  instant  possession  of  the  pro- 
perty  from  Joseph  Williams :  and,  if  not,  be  could,  under  the 
terms  of  hit  lease,  have  obtained  in  a  short  time. 

It  would  be  highly  inequitable,  while  the  Appellee  had 
sailed,  for  years,  to  execute  this  contract,  on  his  part,  to  com- 
pel the  Appellant  to  occupy  the  premises  in  person,  which 
must  be  the  case,  if  he  is  interdicted  from  leasing  it ;  nor  is  it 
to  be  forgotten,  that  this  lease  contains  beneficial  stipulations 
for  the  Appellee,  in  relation  to  the  safety  of  the  property  leased. 

On  the  whole  the  Court  is  of  opinion,  that  the  Decree  be 
reversed  with  costs :  and  the  Court,  proceeding  to  make  such 
Decree,  as  the  said  Superior  Court  ought  to  have  rendered,  it  is 
decreed  and  ordered,  that  the  Appellee  may,  under  the  direc- 
tion of  the  Court  of  Chancery,  have  it  ascertained  what  were 
the  kinds,  qualities  and  numbers  of  the  personal  property 
agreed  to  be  conveyed  by  the  contract  aforesaid,  and  which 
were  on  hand,  at  the  Furnace,  and  Belvedere  Forge,  on  the 
17th  of  December  1808,  and  that  all  these  several  articles  of 
property  shall  be  decreed  to  be  delivered  up  to  the  Appellee, 
as  his  absolute  property,  subject  to  the  just  claims  of  others  : 
that  an  account  be  taken  of  the  sums,  due  to  the  partnerships 
aforesaid,  on  the  said  day,  including  that,  alleged  to  be  due 
from  the  Yeisers,  (who  for  this  purpose  may  be  proceeded 
against  in  Ibis  suit :  and  that  Prices'*  proportions  of  .such  sums 
be  considered  as  due  to,  and  recoverable  by  him :  that  the 
Appellee's  one  fourth  of  all  sqms  of  the  said  debts,  received 
by  the  Appellant,  Price,  the  day  aforesaid,  so  far  as  they  ex- 
ceed payments  made  by  him,  on  account  of  the  concerns,  or 
by  any  person  for  him,  since  the  date  aforesaid,  be  refunded 
to  the  Appellee  by  the  Appellant,  and  he  and  his  estate  be 
held  responsible  therefor :  that  his  one  fourth  of  all  dents, 
due  for  the  premises  by  Joseph  Williams,  or  others,  after  the 
date  aforesaid,  and  now  unpaid,  be  paid  to  the  Appellee,  and 
such  as  may  have  been  received  by  the  Appellant  since  that 
day  be  refunded  by  bim,  and  he.  and  his  estate,  be  also  held 
liable  therefor :  that  the  Appellee  shall  have  the  benefit  of 
tbe  Covenants,  on  the  part  of  Joseph  Williams,  contained  in 
baa  lease  from  Cumberland  D.  Williams  ;  and  especially  that 


Maech, 
1817. 

William 

v. 

Prk». 


542  '    Supreme  Court  of  Appeals. 

Maecb,  for  preserving,  and  restoring  the  personal  property  thereby 
1817*  conveyed ;  which  the  Court  supposes  may  remedy  much  of 
the  Appellee's  complaint,  respecting  the  waste  and  dispersioa 
of  the  said  property  :  that  an  issue,  or  issues,  be  directed,  if 
required,  to  inquire  into  any  losses,  or  damage,  done  to  the 
personal  fund  aforesaid,  through  the  fraud,  wilful  default,  or 
misconduct  of  the  Appellant,  prior  to  the  said  17th  day  of 
December,  1S08 ;  and  that  the  same  be  also  recoverable  front 
the  said  Appellant,  his  estate,  and  effects ;  and  that  the  Ap- 
pellee be  decreed  to  release  to  the  Appellant  the  sura,  or  soma, 
due  under  bis  Contract.  And  the  cause  is  remanded  to  the 
said  Superior  Court  of  Chancery,  to  be  proceeded  in,  agreek- 
bly  to  the  principles  of  this  Decree. 


Decided  April  Garnett  against  Sam  and  Phillis. 

lit,  1817.  ^ 

1.  If  the  cue  ON  the  trial  of  the  usual  issue,  in  an  action,  for  freedom 
™ ^pUoS11  instituted  in  July,  1811,  on  behalf  of  the  Appellees,  against 
be,  that  the  the  Appellant,  in  the  County  Court  of  Spottsylvaoia,  the 
Fo^frefioml^P^intiflrs  offered  in  evidence  two  affidavits,  shewing  that  they 
were  brought  m-were  brought  into  this  State,  by  water,  in  the  month  of  June 
subsequent  to  1787,  according  to  one,  and  between  1787  and  1790,  accord- 
ed touh7oVing  to  the  <*her »  that  a  Mr.  Peck,  who  moved  from  the  State 
fondant  Mierto0f  New  Jersey  to  Virginia,  said  that  he  had  brought  them 
on&tne  ground  with  him;  that  he  treated  Sam  more  like  a  white  man  than  a 

t^ioed°bh,<Sl&Ve;   *h&t  he  Said'  tHat  Sa<ZI  WM  **  freC  M  he  "**'  aDd  ***** 

the  4th  section  as  his  Overseer;  that  he  had  lived  with  him  in  New- Jersey; 
!792,be(iAR.  cf and  that  he  and  hU  familT  (PMUis  being  his  wife)  had  agreed 
eh.   103,)  was  to  come  to  Virginia  in  consequence  of  their  matoal  attach* 

him     or    those  ment. 

under  whom  he 

claims ;     the 

other   grounds  of  claim  authorised  by  the  last  clause  of  the  same  section,  (nil  hting  mmUmmifi 

must  be  considered  as  excluded. 

2.  The  right  of  freedom,  prima  fadty  acquired  by  a  Slave  imported  ioto  this  State,  ml 
to  the  year  1786,  could  only  be  obviated  by  evidence  adduced  to  shew,  or  by  circumstances 
thorisiog  a  presumption,  that  the  Oath  required  by  law  had  been  taken  by  the  importer. 

3.  In  the  trial  of  a  suit  for  Freedom,  declarations  of  a  person,  who  imported  the  ptainlty, 

not  evidence  in  their  favour ;  if  it  do  not  appear  that  those  declarations  were  »M"*~  J 

rime,  whm  As  slaimtd  them  as  his  slaves,  and  that  the  defendant  claims  under  him. 
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To  these  Affidavits  going  to  the  Jury  as  evidence,  the  de-     ^j**"* 
fendant  objected;  but  the  Court  over-ruled  his  objection;  (1)  s^*>s^/ 
to  which  opinion  he  filed  a  Bill  of  Exceptions.  Garrett 

The  plaintiffs,  by  their  Counsel,  moved  the  Court  to  in-  Bmm  ^'pynj^ 
struct  the  Jury  that,  "  if  they  were  satisfied  that  the  plaintiffs 
u  were  brought  into  this  State  subsequent  to  the  year  1788, 
"  the  defendant,  who  attempted  to  defend  himself  under  the 
"  proviso  contained  in  the  4tb  section  of  the  Act,  entitled, 
"  (  An  Act  to  reduce  into  one  the  several  Acts  concerning 
"  Slaves,  Free  Negroes  and  Mulattoes,'  must,  in  order  to  en- 
"  title  himself  to  the  benefit  of  that  proviso,  shew  that  he  had 
"  taken  the  Oath  prescribed  and  required  thereby :"  but  the 
Court  refused  so  to  instruct  the  Jury :  to  which  opinion  of  the 
Court  the  plaintifls  excepted. 

The  Jury  found  a  Verdict  for  the  defendant.  The  plain- 
tiffs  moved  for  a  new  trial,  and,  again,  excepted  to  the  opi- 
nion of  the  Court,  over-ruling  that  motion ;  setting  forth,  in 
their  second  Bill  of  Exceptions,  the  two  Affidavits  aforesaid, 
as  "  all  the  evidence  given  on  either  side  to  the  Jury."  Judg- 
ment was  entered,  according  to  the  Verdict,  which,  on  an 
Appeal  to  the  Superior  Court  of  Law,  was  reversed,  on  the 
ground,  that  the  Court  had  erred  in  refusing  to  give  to  the  Jury 
the  instruction,  requested  by  the  plaintiffs ;  and  the  cause  was 
retained  in  the  Superior  Court  for  a  trial  of  the  issue  to  be  bad 
therein.  From  this  Judgment  of  reversal  the  defendant  ap- 
pealed to  this  Court. 

Stanardfor  the  Appellant  The  instruction  asked  for  was 
upon  an  abstract  point,  and  does  not  appear  to  have  arisen  in 
the  cause.  But  if  the  point  was  fairly  presented  by  tbe  evi- 
dence, the  Court  ought  not  to  have  given  the  instruction ;  be- 
cause tbe  defendant  might  have  claimed  the  slaves  by  "  <k- 
"  scent,  marriage^  or  devise!9  and  therefore  have  been  entitled 

(1)  Note.  In  tbe  Record,  previous  to  tbe  trial,  was  an  entry,  to  tbe«e 
words:  **  At  a  Court  continued  and  held  for  tbe  raid  County,  the  6th  day  of 
•*  April  1813,  came  tbe  parties.  Ac.  and,  by  content  qf  the  said  parties,  by  their 
**  Jttmxu,"  the  Affidavit*  of  Mary  Greenlaw  and  William  Grunlan"  (which 
were  tbe  Afldavito  in  question,)  "are  to  be taken  this afternoon,  tobtreadascvu 
**  dune*  in  this  came  absolutely ;"  and,  by  tbe  like  consent,  tbe  coupe  was  thea 
ffgntinp/rfl  at  tbe  dtfmimft  cost?. 
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A  pril,      to  protection,  under  the  farther  exceptions  in  the  Act  of  1785. 

^J^!^  re-enacted  in  1792.  (a) 

Garnett 

v;nL.„.  ,    Wirt  contra.    The  Instruction  requested  was  a  proper  one, 

Sam  and  Phillis.        .         .  .      ~  ...  * 

and  such  as  the  Court  was  bound  to  give.  It  was  not  upon  a 
(a)  I R.  c.  eh.  mere  abstract  point,  but  obviously  upon  a  point  which  might 
Ifi^iuUm  'v7'  nave  a"ien»  arM*  dM  wnsc  ^  *ne  cause,  (b)  The  case  must 
CocktyCranfordbe  taken  from  the  Bill  of  Exceptions.      It  was  the  business  of 

anA  fa  1  Mttnf 

191.  tne  defendant,  if  he  relied  upon  any  of  the  farther  exceptions 

in  the  law,  to  have  inserted  that  fact. 

A  general  objection  is  taken  to  the  depositions,  as  not  le- 
gally admissible ;  but  no  particular  objection  appears. 

As  to  the  objection  to  hearsay  evidence ;  in  a  case  of  this 
(0  Jenkins  v.  sort  it  is  out  of  the  question,  (c)  But  the  evidence  here  is  of 
123. '  declarations  by  Peck>  the  man,  who  imported   the  plaintiffs ; 

which  is  not  hearsay. 

Stanard  in  reply.  This  is  the  first  time  I  ever  heard  that, 
when  papers  are  introduced,  which  prima  facie  are  not  evi- 
dence, it  is  necessary  to  make  specific  objections. 

Who  is  Mr.  Peck?  Why  are  the  rights  of  Qamett  to  be  af- 
fected by  his  declarations  ?  There  is  no  proof  of  any  connex- 
ion between  Oarnett  and  Peck. 

The  case  of  Jenkins  v.  Tom  relates  only  to  pedigree.  The 
subject  in  dispute  cannot  alter  the  rules  of  evidence. 

The  Judgment  of  the  County  Court  in  substance  was  cor- 
rect, even  if  the  refusal  to  give  the  instruction  were  wrong : 
because  there  was  no  legal  evidence  in  the  cause. 

But  the  Court  did  right  in  leaving  it  to  the  Jury.  Might 
not  the  Jury  well  presume  that  the  plaintiffs  were  brought  into 
the  State  conformably  with  law,  when  they  had  been  held  as 
Slaves  therein  upwards  of  thirty  years  ?  (1)  The  Court  very 
properly  refused  to  say  that  the  defendant  was  bound  to  prove  * 
that  the  Oath  had  been  taken  by  him.  He  did  not  import 
them.     Could  any  thing  have   been  more  preposterous  than 

(1)  Note  Thii  appears  to  hare  been  a  mistake  of  Mr.  Stanard.  The  time 
which  elapfted  between  June  1787,  the  most  remote  time  alleged  at  that,  in  which 
the  negroes  were  brought  into  the  State,  and  July,  181 1,  wheo  the  mit  was  insti- 
tuted, was  only  tncntyfowr  years  and  one  month.  The  Verdict  was  found  in 
1813. 


SamaDdPhilUf. 
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such  an  instruction  ?  I  have  always  understood  that  the  party      April, 
who  excepts  is  bound  to  shew  that  the  Court's  opinion  was  in-  .Jlf^L, 

•orrect'  Garrett 

The  Jury  might  well  presume,  from  the  circumstances,  that  t 
the  Oath  had  been  taken.  No  provision  for  perpetuating  the ' 
evidence  of  it  is  made  in  the  law,  which  does  not  even  say 
that  it  shall  be  reduced  to  writing.  After  such  a  length  of 
time,  when  every  Magistrate,  who  lived  in  the  County  at  the 
time  of  importation,  and  every  person,  connected  with  the 
transaction,  was  dead,  the  burthen  of  proof  ought  surely  not 
to  be  imposed  upon  the  defendant.  It  would  be  a  most  formi- 
dable decision,  that  every  descendant  of  a  slave,  brought  in 
since  1787,  is  entitled  to  freedom,  unless  it  can  now  be  proved 
that  the  Oath  was  taken  by  the  importer,  and  within  sixty 
days  after  the  importation.  Even  a  grant  from  the  Common- 
wealth, or  a  Deed,  will  be  presumed  after  thirty  years  pos- 
session. 

Wirt.  Length  of  time,  or  stateness  of  demand,  is  no  bar 
to  a  suit  for  freedom. 

April  lstt  1817,  Judge  Roane  pronounced  the  Court's 
opinion. 

The  Court  is  of  opinion  that  the  case  made  by  the  second 
Bill  of  Exceptions  in  this  cause  is,  that  of  the  Appellee's  hav- 
ing been  brought  into  this  state  subsequent  to  the  year  1789, 
and  of  a  claim  asserted  to  them  by  the  Appellant,  on  the 
ground  that  the  Oath,  prescribed  by  the  4th  section  of  the 
Act  of  1792,  (1  R.  C.  ch.  103,)  has  been  duly  taken  by  him, 
or  those,  under  whom  he  claims  ;  in  exclusion  of  tjie  other 
grounds  of  claim,  authorized  by  the  last  clause  of  the  same 
section. 

On  this  case  the  Court  is  farther  of  opinion,  that  the  right 
of  freedom,  prima  facie  acquired  by  the  Appellees  by  such  al- 
leged importation,  could  only  be  obviated  by  evidence,  ad- 
duced to  shew,  or  by  circumstances  authorising  a  presump- 
tion, that  such  Oath  had  been  taken  ;  and  that  the  terms  of 
the  instruction  asked  in  this  case  were  broad  enough  to  in- 
clude the  latter  description  of  evidence  as  well  as  the  former. 

voii.  v.  69 
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April,  And,  as  the  refusal  of  the  County  Court  to  give  the  said  tn- 
181 7>  struction  may  have  absolved  the  Appellant  from  exhibiting,  ei- 
Sarnett      ,m?r  8UCn  circumstances,  or  such  evidence  to  the  Jury,  one  or 

v-    .  .   other  of  which  is  deemed  to  be  indispensible,  the  Court   is  of 
9am  and  Pfaillif.      ....,..,#.■  ,  . 

opinion,  that  the  said  refusal  was  erroneous,  and  may  have  in- 
jured the  rights  of  the  Appellees  on  the  trial. 

The  Court  does  not  deem  it  important  to  decide  on  the  ad- 
missibility of  the  affidavits  objected  to  by  the  Appellant,  be- 
cause the  Verdict  and  Judgment,  being  in  his  favour,  would 
not  be  reversed  for  an  error  in  that  respect,  if  it  existed.  But 
the  Court  is  of  opinion  that,  if  those  affidavits  are  again  of- 
fered in  evidence  upon  the  new  trial,  the  declarations  of  Ptxk, 
therein  stated,  relative  to  the  freedom  of  the  Appellees,  are 
to  be  withheld  from  the  Jury,  as  it  does  not  appear  therein 
that  those  declarations  were  made  during  the  time,  in  which 
the  said  Peck  claimed  the  Appellees,  nor  that  the  Appellant 
claims  under  him;  both  of  which  ought  to  appear  in  order  to 
make  such  Declarations  evidence  against  the  Appellant;  and 
that  there  is  no  error  iu  the  Judgment  of  the  said  Superior 
Court  of  Law,  which  is  therefore  affirmed  ;  and  the  cause  is 
remanded  for  farther  proceedings. 


Decided  April        Hook's  Administrators  against  Hancock. 

in,  1817. 

1.  In  an  Ac-     TH1 S  was  an  action  of  Slander,  brought  by  Hancock,  against 
tion  of .Slander,  jy^jfc  -ln  nMi  life  time.     The  words  charged  to  have   been 

for  § aving  of  the  m  ° 

plaintiff,  **  that  spoken  were  laid  several  ways  in  the  declaration  ;  vis.  that 
the  deLdan^^0^9^^  lsl'  u  G-  ^ancOck  has  stolen  my  slave  ;w  2d,"G. 
•lave>  and  that  Hancock  has  taken  my  slave,  and  I  will  have  him  sent  to  the 

the      defendant 
would  have  him 

•ent  to  the  Penitentiary  for  it ;"  the  plea  being  justification,  u  because  the  plaintiff  did  take  a 
certain  female  slave,  the  property  of  the  defendant,  out  of  his  possesion,  in  such  manner,  and  mitk 
such  intention,  ai  would  subject  him  to  such  punishment ;"  to  which  the  plaintiff  replied  meroUy, 
and  iwue  was  tbereujion  joined  ;  it  was  decided,  that,  to  «uoport  this  plea  of  juatificaUoa,  it  wai 
sufficient  for  the  defendant  to  t»hew  that  the  slave,  so  averred  to  be  hi«  property,  bad  been  a  loaf 
time  in  bin  possession  as  his  stave,  and  was  purchased  by  bim  as  such ;  notwithstanding  the  yeuoVuey 
of  a  mil  at  that  time,  in  her  behalf  for  freedom :  for.  if  her  right  to  freedom  could  be  iiramred  into 
in  this  action,  an  issue  thereupon  ought  to  have  been  tendered  by  the  .plaintiff,  whereby  the  defend- 
ant might  have  known  to  what  point  to  apply  bis  evidence. 

2.  Quart,  whether,  in  an  Action  of  Slander  between  A  and  B,  the  right  of  C  to  fntim  can  be 
collaterally  investigated  ? 
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Penitentiary  for  it;"  3d,  UG.  Hancock  has  robbed  me  of  niy      April, 
slave,  and  1  will  send  bim  to  the  Penitentiary  for  it."  1817' 

Hook  pleaded,  1st,  "not  guilty?  to  the  whole  declaration ;  Hook'i  Admi- 
2d,  Justification  to  the  2d  Count,  u  because  the  plaintiff,  before,      nistraton 
(*  &c.  did  take  a  female  slave  named  Nan,  the  property  of  the     Hancock. 
"  defendant^  out  of  bis  possession,  in  such  manner ;  and  with  such 
"  intention,  as  would  subject  him  to  the  punishment  mentioned 
"  by  the  defendant." 

Hancock  objected  to  the  admission  of  the  second  plea,  but 
the  Court  admitted  it;  and  "  thereupon  the  plaintiff  replied 
"  generally  to  the  last  mentioned  plea  of  the  defendant,"  and 
tendered  an  issue,  which  was  joined.  No  issue  was  formally 
joined  on  the  plea  of  not  guilty. 

At  the  trial,  Hook  filed  two  bills  of  exceptions  to  opinions  of 
the  Court,  both  presenting  the  same  question;  whether,  as 
Hook  proved,  that  he  had  been  a  long  time  in  possession  of 
the  woman  Nan  as  a  slave,  and  had  bought  her,  as  such,  from 
a  person,  who  held  her  as  such,  and  that  Hancock  had  forcibly 
taken  her  out  of  his  possession,  pending  a  suit  brought  by  her 
for  freedom,  it  was  competent  to  Hancock  to  prove,,  or  for  the 
Jury  in  this  case  to  inquire  into,  the  said  Nan's  title  to  free- 
dom, by  birth  or  otherwise,  unless  she  had  actually  been  eman- 
cipated, or  had  recovered  her  freedom  by  the  Judgment  of  a 
Court  of  Justice. 

The  Court  below  held  the  affirmative.  The  Jury  found  that 
the  defendant  was  guilty  of,  aud  not  justified  in,  speaking  the 
words  in  the  declaration  mentioned,  and  assessed  the  plaintiff's 
damages  to  one  thousand  dollars.  Judgment  accordingly :  from 
which  Hook  appealed  to  this  Court. 

Wirt  for  the  Appellant.  The  issue  joined  was  not  of  a  cha- 
racter to  try  the  question  made;  for  Nan's  right  to  freedom 
could  not  properly  be  investigated,  collaterally,  in  a  trial  be- 
tween other  persons.(a)  ^  Daeotla  v. 

JontSyComp  729; 

Leigh  contra.     The  special  plea  of  justification  to  the  second  3  Termifcp.693. 
Count  is  quite  too  vague  and  general.     It  alleges  that  the 
plaintiff  took  the  defendant's  slave  out  of  bis  |K>sses8ioo,  in  such 
manner,  and  with  such  intention,  as  would  incur  penitentiary 
punishment ;  but  does  not  state  the  particulars  of  the  manner 
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April,      and  circumstances  of  the  taking,  and  thence  Infer  the  felonious 
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^^^^^  intention,  .  The  Court  therefore  should  have  sustained    the 
Hook's  Admi-  plaintiffs  objection  to  the  admission  of  that  plea,  in  the  stage 
■iitraton     0f  |he  caugej  jn  which  it  was  offered.     But  the  objection  was 
Hancock,     over-ruled :  the  plaintiff  had  then  the  alternative,  either  to 
demur,  or  go  to  issue  on  the  plea :  he  was  in  a  manner  com- 
pelled to  go  to  issue.     If  there  be  any  uncertainties  in  the 
special  pleadings,  the  defendant  cannot  complain  :  they  arose 
out  of  the  vague,  loose,  general  terms  of  his  own  plea ;  and  be 
should  not  be  allowed  to  profit  from  its  faultiness. 

How  ought  the  plaintiff  to  have  replied  to  this  plea  ?  De 
(a)  l  Chitiy559.  injuria  sua  propria  was  the  proper  replication  :(a)  and  the  Court 
will  consider  the  general  replication,  mentioned  in  the  record, 
as  equivalent ;  especially  since  the  defendant  took  issue  upon 
it.  I  doubt  if  a  special  replication  could  have  been  devised, 
putting  in  issue  the  matters  mentioned  in  the  bilks  of  excep- 
tions, without  being  liable  to  the  charge  of  departure. 

What  then,  in  fact,  did  the  special  pleadings,  filed  in  the 
cause,  put  in  issue  ?  They  put  in  issue,  in  direct  terms,  the 
question  whether  the  person  taken  from  the  defendant  was 
a  slave;  and  whether  she  was  Hook's  slave?  And  they  pot  in 
issue  every  circumstance  that  could  affect  the  character  of  the 
plaintiff's  conduct,  in  taking  that  person  out  of  the  defendant's 
possession ;  every  circumstance  that  could  shew,  that  the  tak- 
ing was  felonious,  or  not  felonious. 

Now,  the  testimony,  to  which  the  defendant  excepted,  was 
introduced  to  prove,  that  the  person  taken  from  the  defendant 
by  the  plaintiff  was  not  his  slave  y  but  &  free  person:  it  therefore, 
in  one  point  of  view,  met  the  issue  directly.  If  the  person  so 
taken  away  was  free  ;  that,  surely,  was  a  circumstance  affect- 
ing the  character  of  the  taking.  The  violent  taking  of  a 
pauper,  actually  suing  for,  and  entitled  to  her  freedom,  from  a 
person  claiming  her  as  a  slave,  might  have  been  a  breach  ef 
the  peace;  or  it  might  have  been  maintenance  ;  but  it  is  hardly 
possible  it  could  have  been  a  penitentiary  offence ;  in  other 
words,  a  felony. 

The  Bills  of  Exceptions  do  not  profess  to  contain  all  the 
evidence  adduced  in  the  cause.  If,  from  the  nature  of  the  case 
the  freedom  of  the  person  taken  away  might  have  been  a  cir- 
cumstance relevant  to  the  issue;  a  circumstance  which, in 
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connexion  with  other  facts,  might  falsify  the  plea  of  justifica- 
tion; the  Court  will  suppose  the  evidence  was  rightly  ad- 
mitted. 

Nicholas  in  reply.  The  question  is,  whether  the  evidence  Hancock. 
offered  was  admissible  under  the  issue  joined.  If  the  plea  was 
improper  the  plaintiff  should  have  demurred  to  it.  After  issue 
was  joined  upon  it,  evidence  not  within  the  scope  of  the  issue 
ought  not  to  have  been  admitted.  The  replication  rather  ad- 
mitted that  the  negro  woman  was  a  slave,  but  denied  that  (he 
plaintiff  bad  taken  her  away  under  such  circumstances,  as  made 
the  act  felonious.  The  question  made,  was  not  whether  she 
was  a  free  person,  or  not.  She  might  have  been  found  free  by 
the  Jury  in  this  case ;  and  yet,  in  a  suit  for  her  freedom,  might 
have  been  east ;  another  Jury  finding  her  to  be  a  slave. 

April  \st>  1817,  Judge  Roane  pronounced  the  Court's 
opinion. 

The  Court  is  of  opinion  that,  to  support  the  plea  of  justifi- 
cation to  the  second  Count  in  the  declaration  in  this  case,  it 
was  sufficient  for  the  Appellant's  Testator  to  shew  that  the 
slave  Nan,  in  the  first  plea  averred  to  be  '*  his  properly"  had 
been  a  long  time  in  his  possession  as  a  slave,  and  was  pur- 
chased by  him  as  such  ;  notwithstanding  the  pendency  of  a 
suit  at  that  time  by  the  said  Nan  for  ber  freedom. 

The  Court  is  farther  of  opinion  that,  if  it  had  been  compe- 
tent to  the  Appellee  to  inquire  into  her  right  to  freedom,  in 
this  cause,  an  issue  thereupon  ought  to  have  been  tendered  by 
him,  whereby  the  Testator  of  the  Appellants  might  have 
known  to  what  point  to  apply  his  evidence.  On  this  ground, 
the  Court  is  of  opinion,  that  the  Judgment  of  the  said  District 
Court  is  erroneous,  which  is  therefore  reversed  with  costs,  and 
the  Verdict  set  aside :  and,  the  said  John  Hook  having  depart- 
ed this  life,  and  the  Court  being  of  opinion  that  the  action  does 
not  survive  against  his  Executor  or  Administrator,  it  is  order- 
ed that  the  suit  be  abated. 
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^wn!ril  Shields  against  Oney. 

I.  If.br  direc-  AN  action  of  assumpsit  was  brought  in  the  County  Court  of 
tiff;  the  Writbe Montgomery,  by  the  Appellant  against  Oney  and  Lyle  as  roer- 
^^^"•Jl^cbants  and  partners.  By  his  direction,  the  Writ  was  served 
fa  trade,  when  on  Oney  alone,  and  all  the  subsequent  proceedings  were  against 
■hewa^^Sle^11'  although  the  declaration  6 led  in  the  cause  was  against 
fhinttfkpm^Oncy  q^  JjyU.  Issue  being  joined  on  the  plea  of  turn  assump 
and  be  get  a*tf,  the  plaintiff,  at  the  trial,  introduced  a  witness,  who  proved 
^ic^uP^^that,  "  between  the  13th  day  of  November,  1804,  and  the  9tk 
munpnt,  pleaded  "  day  of  December,  in  the  same  year,  he  acted  as  store-keeper 
on  l  whonTTbe4*  for  the  plaintiff;  that  the  plaintiff  had  an  account,  which  he 
2d"-'  "**  ***' u  had  charged  against  Oney  and  Lyle  as  partners ;  that,  during 
ought  to  be  ar-w  that  time,  he,  at  the  plaintiff's  request,  demanded  payment 
re"ted#  «•  from  Alexander  S.  Lyle,  who,  it  was  admitted,  was  then  a 

<(  partner  with  the  defendant  Oney  in  the  mercantile  business; 
"  that  Lyle  said  the  account  was  just ;  but  how  much  it  amount* 
c|  ed  to,  the  witness  could  not  say ;  whether  one  hundred  or 
"  two  hundred  dollars ;  but  thinks  it  was  more  than  one  hnn- 
"  dred  dollars ;  that  Lyle  left  a  Bond,  which  the  witness  thinks 
"  amounted  to  two  hundred  and  fifty  dollars,  (beiog  something 
"  more  than  the  account,)  to  be  collected  and  placed  to  bis 
"  credit,  but  afterwards  took  it  away."  Another  witness  prov- 
ed that  the  said  Lyle,  after  the  partnership  between  him  and 
.Oney  had  been  dissolved,  acknowledged  an  account  against 
Oney  and  Lyle,  dated  in  1804,  amounting  to  35J.  \s.  3idL;said 
it  was  just,  and  that  the  goods  had  come  to  the  partnership's 
use. 

The  plaintiff  also  introduced  an  Indenture,  bearing  date  the 
7th  of  June,  1805,  between  Joseph  Oney  and  Alexander  S.  Lyle, 
by  which  Oney  was  empowered  to  settle  the  affairs  of  the  part- 
nership of  Oney  and  Lyle,  and  pay  its  debts,  so  far  as  the  funds, 
which  in  pursuance  of  the  said  Deed  might  come  into  his  pos- 
session, would  enable  him ;  Lyle  was  to  receive  his  share  of 
any  balance,  that  might  remain  in  favour  of  the  firm ;  but,  in 
case  of  a  deficiency,  he  was  "  by  no  means  exonerated,  bat,  on 
"  the  contrary,  was  to  pay  his  full  proportion  of  the  debts  re- 
44  maining  due." 
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This  being  all  the  testimony  on  both  sides,  the  defendant 
demurred  to  the  evidence,  and  a  conditional  Verdict  was 
found.  Upon  the  demurrer,  the  County  Court  entered  Judg- 
ment for  the  plaintiff.  The  defendant  obtained  a  Writ  of  Su- 
persedeas from  the  Superior  Court  of  Law,  which  reversed  the 
Judgment ;  as  erroneous  in  this,  that  the  acknowledgment  of 
Lyle,  that  the  plaintiffs  claim  was  good  against  the  partner* 
ship*  was  made  aflcr  the  dissolution  of  that  partnership,  and  was 
the  only  evidence  in  the  eause  to  charge  Oney,  who  could  not 
legally  be  bound  by  it,  as  Lyle  was  no  party  to  the  action; 
and  that  the  first  confession  of  Lyle,  which  was  made  during 
the  continuance  of  the  partnership,  was  not  such,  as  could  subject 
Oney  to  the  demand. 

From  which  Judgment,  Shields  appealed  to  this  Court. 

Wirt  for  the  Appellant,  cited  Brown  v.  Belsches,  1  Wash.  0, 
to  shew  that  one  partner  may  be  sued  alone,  and  that  the 
plaintiff  shall  not  be  nonsuited  at  the  trial,  upon  proof  that 
there  are  other  partners. 

The  first  confession  of  Lylc,  mentioned  in  the  Demurrer, 
was  sufficient  to  bind  the  partnership,  and  authorise  a  Judg- 
ment for  the  plaintiff. 


April  3^  1817,  Judge  Roane  pronounced  the  Court's  opi- 
nion. 

The  Court  is  of  opinion,  that,  although  in  actions  against 
copartners,  the  plaintiff  is  bound  to  sue  tbem  all,  he  will  be  ex- 
cused for  not  doing  so,  until,  by  a  plea  of  abatement,  he  shall 
have  been  informed,  who  the  other  partners  are :  that  an  omis- 
sion of  such  plea  on  the  part  of  the  defendant  is  a  waiver  of 
the  objection  by  him ;  and  that  he  shall  not  be  admitted  to  give 
it  in  evidence  on  the  trial,  even  although  it  should  a Ud  appear, 
tn  evidence,  that  the  plaintiff  knew  who  the  real  partners  were. 
This  plea  is  not,  however,  necessary,  nor  shall  such  waiver 
result  from  its  omission,  in  cases,  in  which  it  appears,  in  the  de- 
claration, that  the  plaintiff  had  already  that  knowledge,  which 
it  would  be  the  object  of  the  plea  to  afford.  The  Court  is  far- 
ther of  opinion  that  a  plaintiff  is  not  more  at  liberty  to  omit 
proceeding  against  some  of  the  partners,  in  cases,  in  which  it 
appearsy/hwi  his  declaration,  that  he  knew  originally  who  they 
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wer^  than  he  would  be,  to  do  so,  after  he  has  obtained  that 
knowledge  from  the  plea  aforesaid. 

The  case  of  Brown  v.  Belsches  does  not  conflict  with  tins 
idea ;  as,  in  that  case,  the  other  partner  was  exempted  from 
farther  prosecution,  by  the  act  of  law,  abating  the  suit  as  to 
him,  and  not,  as  in  the  case  before  us,  by  the  act  of  the  plain- 
tiff. It  cannot  be  said  in  this  case  that  the  Appellee  could  not 
be  injured  by  the  separate  judgment  against  him.  Every.part- 
ner  is  liable  to  pay  the  whole  debt;  and  it  would  be  bard  tt> 
subject  one  to  the  whole  weight  of  the  judgment  in  the  first 
instance,  and  leave  him  to  go  for  contribution  against  his  part- 
ner. It  might  have  been  otherwise  in  this  case,  had  it  appear- 
ed to  the  Court  that  the  Appellee's  partner  was  (quoad  him) 
released  from  his  liability  to  pay  the  debt.  That,  boweTen 
does  not  appear,  but  the  contrary,  as  is  shewn  by  the  deed 
made  part  of  the  demurrer  to  evidence. 

Upon  the  Demurrer  to  Evidence,  this  Court  would  probably 
concur  with  the  County  Court ;  and  thinks  the  Superior  Court 
erred  in  its  decision  thereupon :  but  the  Court  is  of  opinion 
that  the  said  County  Court  erred  in  giving  judgment  for  the 
Appellant  upon  the  Demurrer  to  Evidence,  instead  of  arrest- 
ing the  judgment  for  the  reasons  now  assigned.  Both  Judg- 
ments are  therefore  reversed ;  and,  this  Court  proceeding, 
<fcc.  it  is  farther  considered,  that  the  Appellant  take  nothing 
by  his  Bill,  &c. 


Decided  April 
3d,  1817. 


Lemon  against  Reynolds  Adm'r.  of  Holmes. 


l.    In  a  wit     THIS  was  an  action  for  Freedom,  in  behalf  of  the  Appel- 

for     Frpfldam 

the  validity  <rfJan*'   against  the  Appellee,  in  the  County    Court    of   Ka- 

a    Will,    under  nawna. 

which  the  plain 

tiff  clain»,oiigbt      The  Jury  found  a  special  Verdict,  in  substance  as  follows ; 

Sled  •**  tnT  that  Joseph  Holmes  was,  in  his  life  time,  and  until  his  death, 

tame,  (w a  evy  the  owner  and  proprietor  of  the  plaintiff;    that  the  said  J#- 

ginal  being  die"  seph,  on  or  about  the  18th  of  May,  in  the  year   1811,  at  the 

SeT^adm'tted  CoUDty  of  Kanawha  aforesaid,  being  of  full  age,  and  of  sound 
to  record,  as  and 

for  the  last  Will  of  the  Testator,  by  the  proper  Court,  who**  Judgment  remains,  vnappmUdfnm 
and  the  validity  of  such  Will  opt  be  contested  in  Equity.  •*•  See  1  K.  C.  ch.  92.  tect  11 ;  Ft4  t, 
Gardntr  and  others.  1  H.  and  M.  T2. 
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diapaansg  mind,  signed,  sealed  and  published  a  paper  writing      Atam 

purporting  to  be  bis  last  Will  ami  Testament,  which  was  ex-  v-J^Z^l/ 

ecuted  and  witnessed  in  the  manner  and  form  prescribed  by       Lemon 

law  for  executing  and  witnessing  last  Wills  and  Testaments,  B      v-     . 

Rcynoloto,  sci 
and  contained  a  clause  to  the  following  effect ;  "  Item,  it  is 

*  my  Will  and  desire  that  my  negro  man  Lemon  shall  have 
"  and  enjoy  bis  freedom  after  my  death;  and,  for  his  attention 

*  and  friendship  during  my  illness,  that  he  shall  have  my  sor- 
"  rel  horse,  with  a  saddle  and  bridle,  and  ten  dollars  in  cash  ;* 
that  the  plaintiff  was  the  same  negro  man  Lemon  therein  men- 
tioned :  that  the  said  paper  writing  was  destroyed  in  the  life 
time  of  the  said  Joseph  by  inadvertency,  without  his  know- 
ledge or  participation,  and  against  his  wish :  that,  after  its 
abstraction,  he  knew  that  the  same  was  so  destroyed,  and  ex- 
pressed his  regret  that  it  bad  been  done,  and  requested  his 
friend,  Col.  A.  Donndtty,yc.  to  write  his  Will  over  again ;  that 
he  did  not  execute  any  writing,  or  express  any  wish  that  the 
provisions  of  the  said  paper  writing,  so  destroyed  as  aforesaid* 
should  not  be  carried  into  effect,  or  that  the  same  should  be 
revoked  or  annulled,  or  in  any  manner  confirming  the  de- 
struction thereof:  that  he  departed  this  life  before  the  institu- 
tion of  this  suit;  and  that  no  paper  was  signed,  sealed  or  pub- 
lished by  him  as  his  last  Will  and  Testament,  or  as  a  CotlicH 
thereto,  other  than  the  one  so  destroyed :  that,  on  the  8th  day 
of  October  1811,  Administration  of  his  Goods,  Chattels,  &e< 
with  the  Will  annexed,  was  in  due  form  of  law  committed 
to  the  defendant;  that,  on  the  thirteenth  day  of  Au- 
August,  1811,  a  Writing,  purporting  to  be  a  Copy  of  the  last 
Will  and  Testament  of  the  said  Joseph  Holmes  was  presented 
to  the  County  Court  of  Kanawha,  and,  with  the  testimony  in 
support  thereof  was  committed  to  Record,  in  hcec  verba :  from 
which  it  appeared,  that  the  clause  before  recited,  in  favour  of 
Lemon,  was  contained  therein;  but,  in  one  important  respect, 
according  to  the  testimony  of  three  witnesses,  the  copy  dif- 
fered from  the  original  1  the  whole  of  the  residue  of  the  Testa- 
tor's estate,  both  real  and  personal,  (after  some  small  specific 
legacies,  and  paying  all  bis  just  debts  and  funeral  expences,) 
being  devised  to  his  sister,  Elisabeth  M'Guirc,  according  to  the 
copy  ;  but,  according  to  the  original,  one  half  only  to  her,  and 

vol.  v.  70 
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April,      the  other  half  to  a  Mrs.  Conrad:   that  the  defendant   Joke 

t^^J^s  RtynoM8,  Administrator  as  aforesaid,  forcibly  took  possession 

Len»oo       of  the  plaintiff;  as  of  the  goods  and  chattels  of  the  said  Js- 

»      \\    *.     seph  Holmes,  deceased,  and  detained  him  in  slavery. 

Reynolds.  4m  —~  m    m 

Upon  this  Special  Verdict,  the  County  Court  gave  Judg- 
ment for  the  plaintiff;  but,  upon  an  Appeal  to  the  Superior 
Court  of  Law,  the  same  was  reversed,  and  Judgment  entered 
for  the  defendant;  whereupon  the  plaintiff  appealed  to  this 
Court. 

Leigh,  for  the  Appellant,  cited  the  Act  of  1702,  (1R.C. 
ch.  92.  §  2.)  also  7  Bac.  350.,  citing  1  Eq.  Cos.  abr.  400, 
Hyde  v.  Hyde;  and  Camp.  52,  Burtonshan  v.  Gilbert,  to  shew 
that  the  original  Will  in  this  case  could  not  be  considered  ss 
revoked,  but  in  full  force. 

No  Counsel  appeared  for  the  Appellee. 

April  3d,  1817.  Judge  Roane  pronounced  the  Court's 
opinion. 

The  Copy  of  the  Will  made  part  of  the  special  Verdict  m 
this  case;  having  been  received  and  admitted  Is  Record  bg 
the  proper  Court,  as  and  for  ike  last  Will  of  Joseph  Holmes; 
and  that  Copy  containing  a  clause,  (as  found  by  the  Jury  and 
spread  upon  the  Verdict  as  part  of  the  proceedings  of  the  said 
Court,)  which  entitles  the  Appellant  to  recover  bis  freedoss, 
thv  Court  is  of  opinion  to  reverse  the  Judgment  of  ths  8ups> 
nor  Court,  and  affirm  that  of  the  County  Court 
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{The  feUemng  opinion  of  Judge  Cabell,  ttt  the  ease  of 

Lightfoofs  Executors  v.  Colgin  and  Wife,  (ante  p.  42— 
82,)  "was  accidentally  emitted  in  Us  proper  place.  It  is  there" 
fore  here  inserted.] 

Judge  Cabell.    I  concur,  entirely,  with  the  Judge,  who    Januaby, 
has  preceded  me,  in  the  full  and  various  views,  which  he  has  yJ^JL. 
taken  of  this  important  case;  and  deeming  it  unnecessary  to y  .  tfot)|,8  Etlt 
travel  over  the  same  ground,  which  he  has  explored,  1  have    ccutorsand 
but  little  to  mid.  -  0t  ver§ 

If  the  English  decisions  in  cases,  which  depended  on  C^S10  *  wifc» 
the  Custom  of  London,  he  applicable  to  the  case  now  before 
the  Court,  and  be  entitled  to  resect,  there  is  an  end  of 
all  controversy ;  for  they  would  shew  incontestably,  that 
the  Deed  of  Trust  in  the  proceedings  mentioned,  executed 
by  Idghifoot  for  his  own  use  for  life,  and  then  for  the  be- 
nefit of  the  children  of  his  first  marriage,  was  a  fraud  upon 
the  rights  of  his  wife,  the  female  Appellee,  and  ought  to 
be  set  aside  so  far,  as  it  conflicts  with  her  interests.  Their 
applicability  does  not  depend,  in  any  manner,  upon  the 
question,  whether  what  is  called  the  Custom  of  London 
was  .a  general  or  a  local  law ;  was  the  remnant  of  the  old 
common  law,  or  the  particular  law  of  the  city  of  London 
only.  It  roust  depend  on  the  rights  of  the  wife,  and  the 
incapacities  of  the  husband,  under  the  two  systems,  as  com- 
pared  with  each  other.     If  these  rights  on  the  one  hand, 
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January,    and  incapacities  on  the  other,   be  the  same,  the  decision* 
vJ^L,  of  the  English    Courts    upon  the   custom    of  London,    ml- 
Iiightfoot's  Ex-*nouSn  tnat  custom  may  never,  as  such,  have  had  any  foroe 
ecutow  and    jn  this  country,  will  be  as  much  entitled  to  respect  by  oar 
v  Courts,  as  are  their  decisions  upon  any  Statute  of  the  British 

Colgm  &  wife.  par|iament    corres|>onding    with   some    Statute  of  out   As- 
sembly. 

I  will  examine  the  custom  of  London  so  far  as  respects  the 
husband  and  wife. 

The  custom  does  not  impair  the  husband's  power  daring  his 
life.  It  leaves  him  an  uncontrollable  sway  over  his  personal 
property.  He  may  sell  it,  give  it  away,  waste  or  destroy  it  ; 
nor  can  the  wife  prevent  or  set  aside  the  most  Improvident 
and  ruinous  alienations.  But  it  imposes  a  restriction  or  limit- 
ation on  the  power  of  the  husband  to  dispose  of  bis  property 
by  his  Will.  He  cannot  dispose  of  more  than  one  half  from 
his  widow,  in  case  there  be  no  children,  nor  more  than  one 
third  in  case  there  be  a  child  or  children.  But  this  restriction 
or  limitation  does  not  operate  to  vacate,  ipso  facto,  any  Will 
that  violates  these  proportions.  The  Will  is  void  as  to  ike 
wife  only  ;  and  even  as  to  her,  it  is  void  only  in  ease  she  ebjetto 
to  it.  If  she  objects  to  it,  she  is  then  entitled  to  the  propor- 
tion assigned  to  her  by  the  custom.  But  she  cannot  claim 
under  the  Wilt  and  under  the  custom  also.  She  must  make 
her  election.  (Preced.  Chan.  353.  2  Fern.  355—356.)  This 
right  of  the  widow  to  object  to  the  Will  of  her  husband,  and 
to  claim  the  portion  of  his  estate,  which  is,  m  that  event,  as- 
signed to  her  by  the  castom,  is  a  right,  which  may  be  the  sub- 
ject of  a  contract ;  for,  if  a  woman,  before  her  marriage,  ac- 
cepts a  settlement,  this  compounding,  as  it  is  called,  shall  bar 
her  Bhare  under  the  custom.  (2  Bat.  abr.  255.  and  the  cases 
there  cited.)  Thus  far,  there  seems  to  be  no  difference  be- 
tween the  rights  and  incapacities  of  the  wife  and  of  the  hus- 
band under  the  custom,  and  under  our  laws ;  for  here,  as  in 
England*  the  husband  exercises  absolute  power  over  his  pro- 
perty during  the  coverture.  The  only  restriction,  here,  w> 
as  under  the  custom,  on  his  power  of  disposing  of  it  by  WUL 
(1  Vol.  Rev.  Co.  168.)    His  Willi  however,  whatever  it  may 
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be,  will  stand  if  not  objected  to  by  the  widow*     She  may  re-    January, 
nouaee  the  Will  in  all  cases,  (so  tar  as  relates  to  her);  and        1813s 
than  the  law  assigns  her  a  certain  portion  of  the  estate,  cor-  u^root's  Ei- 
responding  precisely  with  the  custom,  except  as  to  slaves,    ecotoraand 
of  which  she  never  has  more  than  the    use  of  one  third  *. 

daring  her  life.  She  cannot  claim  under  the  law,  and  Colpn  &  wife. 
under  the  Will,  any  more  than  she  could  claim,  in  England, 
under  the  Custom  and  under  the  Will;  but  is  driven  to 
her  election.  It  is  also  equally  clear,  that  the  right  of  the 
ivife  to  object  to  the  WilL,  and  claim  under  the  Law,  is 
so  far  the  subject  of  a  Contract,  that  it  may  be  barred  by 
a  settlement  before  marriage.  It  might  be  equally  the 
subject  of  a  contract  during  the  coverture,  but  for  the  union 
of  person  of  husband  and  wife.  Being  such  a  right,  as 
nray  be  the  subject  of  a  contract,  it  may  also  be  the  sub- 
ject of  a  fraud. 

It  is  not  necessary  to  pursue  the  analogy  any  farther.  It 
baa  been  shewn  to  be  complete  so  far,  as  relates  to  the  powers 
and  incapacities  of  the  husband  under  the  two  systems : 
and,  as  the  question  now  to  be  decided  relates  to  the  va* 
lidity  of  the  act  of  the  husband,  1  can  perceive  no  re** 
•on  why  the  English  decisions  are  not  applicable;  and,  as 
such,  entitled  to  the  respect,  which  is  usually  given  to  them 
in  analogous  cases.  If  they  be  thus  respected,  the  cases 
referred  td  by  the  Judge,  who  has  preceded  me,  are  decisive 
of  the  question. 

But  if  those  caBes  were  put  entirely  out  of  view,  and  the 
question  were  now  to  be  considered,  as  an  original  one,  my 
mind  would,  on  general  principles,  be  irresistibly  led  te  the 
same  conclusion. 

An  examination  of  those  acts  and  alienations,  which  the 
feusband  may  certainly  do  and  make,  with  respect  to  his  pro* 
perty,  and  of  those,  which  he  certainly  cannot  do  and  make  to 
the  disadvantage  of  his  wife,  will  lead  os  to  the  reason,  and, 
of  course,  to  the  sound  construction  of  the  law.  As  was'  be* 
lore  said,  the  husband  may  waste  or  destroy  his  property ;  he 
may  sell  or  give  it  away.  But  these  acts  take  complete  effect 
hi  nil  life  time.    They  operate  equally  upm  the  hmsbemd  and 
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Januakt,  wife.  Such  if  the  onion  and  identity  of  person  of  husband  and 
1313.       wij-c>  |Q  jega|  contemplation,  that  the  law  confides  her  inte* 

Lichtfoot's  Ex-re8,s»   during  the  coverture,  to    his  exclusive  guardianship. 

eeutonaod    But  this  extends  to  such  cases  only,  as  take  effect  during  the 

▼.  coverture.     As  to  these,  such  guardianship  may  be  safely  en- 

golcin  6  wife,  trusted  to  him,  because  he  cannot  affect  her  interest  without 
affecting  his  own.  As  to  these,  therefore,  he  has  absolute 
sway,  without  responsibility.  But  the  law  does  not  allow  him 
to  dispose,  by  Will,  of  more  than  a  certain  proportion  of  bis 
•state,  from  his  wife,  without  her  consent ;  or  rather  If  she 
chooses  to  object  to  it.  Why  this  difference  between  a  WiU 
and  other  alienations  ?  It  arises  from  their  different  manner  of 
operating.  The  latter  operate  upon  husband  and  wife  equal- 
ly. A  Will  does  not  operate  on  the  -husband  at  all.  It  leaves 
him  the  ownership,  the  use  and  the  benefit  of  the  property 
as  loog  as  he  lives,  or  is  capable  of  feeling  an  interest  in  any 
thing,  and  disposes  of  it  at  the  moment,  when  the  connexion 
between  husband  and  wife  is  at  an  end,  and  when  the  onion 
of  Interest  no  longer  exists.  The  law,  therefore,  at  that 
moment,  resumes  the  guardianship  of  her  rights,  prevents 
her  from  being  affected  by  his  Will,  without  her  consent* 
and  places  her  in  a  rauk  superior  to  children,  and  inferior 
only  to  creditors.  It  is  true  that  the  terms  of  our  Act  of 
Assembly  apply  to  a  WiU  only.  But  laws  are  to  be  con- 
strued according  to  their  spirit,  and  not  restricted  to  their 
letter.  The  object  of  the  Legislature  was  to  prevent  a  man 
from  enjoying  his  property  during  his  life,  and  disposing 
of  it  from  his  wife  at  bis  death.  The  Deed  of  Trust,  in 
this  case,  although  not  in  the  form>  is  in  the  nahtrt  of  a 
Will.  It  is,  in  fact,  a  Will  in  disguise.  Like  a  Will,  it  in 
voluntary.  Like  a  Will,  it  leaves  to  Lightfoot  the  exercise 
of  all  the  rights  of  ownership,  and  the  whole  use  and  benefit 
of  the  property  during  his  life ;  and,  like  a  Will,  the  interest 
which  it  parts  with  was  not  to  commence  in  enjoyment,  un- 
til his  death.  It  is  of  no  importance,  in  my  estimation, 
that  this  Deed  purported  to  be  irrevocable.  Considering  the 
time  and  the  circumstances,  under  which  it  was  made,  and 
the  iiersons,  in  whose  favor  it  was  made,  as  also  the 
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•state,  which  the  grantor  possessed,  it  was  very  improbable    January, 
that  he  would  ever  wish  to  revoke  it.     As  to  lightfoot  tbeo,        1813* 
and  as  to  his  wife,  it  was  intended  to  operate  as  a  Will.  i^t^t,  g,. 
Had  it  been  a  Will  inform,  as  well  as  effect,  it  would  unques-    teuton  and 
tionably  have  been  unavailing  as  to  the  wife^     But  what  *n 

the  law  will  not  tolerate,  when  done  formally  and  directly,  Cdfw  A  wife. 
equity  will  not  sanction  when  done  indirectly,  by  fraud, 
trick  and  device.  1  am,  therefore,  of  opinion  that  the  Deed 
of  Trust  operates  no  bar  to  the  rights  of  Mrs.  Ldghtfoot,  now 
Mrs.  Colgin*  and  that  she  is  entitled  to  the  same  portion  of 
LightfooCs  estate,  as  if  that  Deed  had  never  been  made,  and 
he  had  died  intestate. 
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ABANDONMENT 

1.  f^t  Case  agreed  ;  aod  Royal Vs  adm'rs.  v. 
RoyalTi  adm*r.  pi.  I.  p.  82 

2.  See  Action  ;  wad  Hmiti  if  Co.  v.  Davis  and    „ 
Chalmers  pi  3  p.  34  3* 

3.  See  Assignee  ,**od  Medley  v.  Jones,  pi.  1.  p. 
90. 

ABATEMENT  OP  LEGACIES; 

1,  See  Legacies  /  aod  Matthew  Ex'or.  of  Gar- 
net r,  JW,  pi.  1.  p.  460. 

ACCOUNT.  4 

1.  What  evidence  is  sufficient  to  establish  ao 
acknowledgment  of,  aod  promise  to  pay,  a 
debt  by  account  Dunbar  v.  Beale,  pi.  2. 
p  24. 

2.  If  •  fieri  facias  against  the  goodi  of  a  Tes- 
tator be  levied  on  slaves,  which  by  his  Will 
were  specifically  bequeathed,  and  after  his 
death  were  allotted  to  the  Legatee  by  the 
Executor,  who  thereupon  held  them,  and 
hired  them  out,  a*  guardian  for  such  legatee;  5. 
a  Court  of  Equity  ooght,  by  injunction,  to 
stop  the  sale,  until  an  account  of  the  assets 
remaining  unadministered  shall  be  taken; 

TOL.  V.  71 


and  upon  such  account,  to  decree,  that  the 
creditor  shall  be  sitisGed  out  of  the  residue 
of  the  estate  of  which  the  Testator  died  pos- 
sessed ;  having  regard  to  the  right*  of   the 
several  legatees  under  the  Will.    Scott  and 
Wife  v.  Haliidayond  Hinlon,  pi.  I   u   103. 
A  creditor,    having  obtained  a   Judgment 
against  ao  Executor  as  such,  and  furd  out  a 
Ji  fa.   dt  bonis  testatoris,  which  proved  in- 
effectual, may  either  resort  to  his  action  at 
law  to  establish  a  devastavit,  or  file  a  Fill  in 
Equity  against  the  Executor  nnd  Legatees, 
for  an  account  of  assets,  and  proportional 
contribution  to  pay  the  debt.      Samps  >n  v. 
Paynes1  Ex'ar.  and  Legatees,  pi.  1   p   103. 
Wheu  a  Commissioner  is  auting  acrouuts 
between  Executors  and  the  estate  of  their 
Testator,  if  one  of  them,  who  h»d  lor  col- 
lection the  evidences  of  debts,  due  the  est  ;»tp, 
which  might  have  been  collected  by  uiro,  be 
dead  ;  his  representative  cannot  object  to  his 
estate**  being  charged  with  those  debts, unless 
the  mean*  be  furnhhed  of  chinking  "he  sur- 
viving Executor  therewith.   C'/'tr'i  Escort. 
v.  Cutting  and  W\fe%  pi   I   p  2Zi. 
In  nidi  case,  the   private  account  of  etch 
Executor,  with  the  Testator  in  his  Ifetime, 
aod  with  his  Co* Executor,  and  alt  other  ac- 
counts that  are  necessary  to  make  a  Just 
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settlement  of    the  matters  in  controversy    5. 
ought  to  be  taken,  if  requested ;  though  not 
specifically  put  in  issue  in  the  cause.     Ibid. 
pi.  2. 

6.  A  Court  of  Equity  ought  not  to  direct  au 
account  to  be  taken,  after  a  great  lapse  of 
time,  and  after  acts  of  acquiescence,  by  the 
party  demanding  it,  in  a  construction  of  his 
rights,  which,  if  correct,  would  render  such 
account  unnecessary.  BolNng  v.  Boiling  |t 
and  others  pi.  3.  p.  334. 

7.  8ee  Sureties:  and  Tinsley  v.  Oliver's  odm'r. 
and  heirs,  pi.  1  p.  419. 

8.  It  is  not  equitable  that  a  defendant  to  a  Bill 
of  Injunction,  (in  whose  favour  a  judgment 
at  law  was  rendered,  for  a  sum  of  money 
which  he  paid  as  security  for  the  complainant,)    2. 
should  except  to  a  Commisttioner*s  statement 

of  the  debits  and  credits  between  them,  "  to 
44  the  time  of  the  Judgment,  on  the  ground 
••  that,  from  the  circumstance*  of  the  case, 
14  and  conduct  of  the  parties,  tfuv  considered 
'*  their  account*  as  closed*  and  nothing  due  on 
44  either  side  ;"  and  yet,  should  select,  and 
rely  upon,  the  Judgment  as  an  item  in  his 
favour,  in  exclusion  of  the  other  items  in  3 
the  account.    Foster  v.  Clorke,  pi.  1.  p.  430. 

9.  See  Legacies  ;  and  Matthews  Ex'or.  o/Gar- 
nettv.  jVbel,pl.2.  p.  460. 

ACTION. 

1.  See  Assumpsit;  and  Buster  v.  Ruffintr,  pi. 
1.  p  27. 

2.  See  Execution ;  and  CarringUtn  v.  Anderson, 


pi.  1.  p.  32. 
Ifaf 


Qusrre,  whether  an  employer  who  < 

in  his  service  an  overseer  noted/or  ensetyy, 
may  not  be  made  liable,  by  an  action  ope* 
the  case,  for  the  value  of  a  hired  negro 
whipped  to  death  by  such  overseer,  though 
without  any  direction  from  him  f  HmrrU  v. 
Nicholas,  pi.  5.  p.  483. 

ACTS  OF  ASSEMBLY. 

Though  private  Acts  of  Assembly  navy  be 
given  in  evidence  without  being  specsaUy 
pleaded,  they  are  not  to  be  taken  notice  of 
Judicially,  by  the  Court  as  public  Acta  are, 
but  must  be  exhibited  as  documents  if  not 
admitted  by  consent  of  parties.  Legmmdr. 
Hampden  Sidney  College,  pi.  I.  p.  324 
Quart,  whether  the  Clerks  of  the 
District  Courts  of  Richmond,  Wil 
and  Staunton,  and  the  Clerks  of  tbe  Coort 
Appeals  and  General  Court  were  isistlitsi 
tumaliy  bound  to  give  bond  and  security  for 
performance,  of  their  official  duties ;  being 
required  to  do  so  by  an  Act  of  Assesnbry 
enacted  after  Uuyemme  into  rfficet  limtitm 
Dance's  case,  pi.  2  p.  349. 
The  Act  of  Assembly  "  concerning:  the  sale 
44  of  property  under  Execution*  and  incosa- 
44  brances,"  passed  February  1st,  1808,  (2 
R.  C.  p  156,)  applied  to  a  sole  of  osortgaged 
land,  oy  Commissioners  in  Chancery,  e/oxr 
the  first  day  0/ March,  1 808 ;  notwil 


1  factor  or  agent,  having  sold  goods  be- 
longing to  his  principal,  be  ordered  by 
him  while  they  are  yet  in  transitu  not  to 
deliver  them  to  the  buyer,  of  whose  solvency  | . 
doubts  are  entertained,  and  he  deliver  them 
notwithstanding  such  order,  and  without  de- 
manding any  security  for  bis  indemuity,  the 
principal  is  entitled  to  an  action  against  him  . 
in  case  the  buyer  should  prove  insolvent. 
Howatt  if  Co.  v.  Davis  Sc  Chalmers,  pi.  2.  p. 
34. 
4.  And  such  right  of  action  is  not  waived  or  ~ 
abandoned  by  expressions,  used  in  letters 
from  the  principal,  after  tbe  delivery  of  the 
goods,  seeming  to  import  an  agreement  to 
Took  to  the  buyer  fur  payment,  and  not  to 
the  factor ;  nor  by  the  principal's  permitting 
considerable  time  to  elapse  before  he  informs 
the  factor,  categorically,  that  be  will  look  to  1. 
Aim  and  not  to  the  buyer  for  satisfaction; 
provided  such  expressions,  and  such  delay, 
on  the  part  of  the  principal  -may  have  been 
occasioned  by  the  factor's  failing  to  make 
a  full  and  fair  disclosure  of  all  facts  and 
circumstances  necessary  to  enable  the  prin- 
cipal to  decide  upoo  the  subject,  which  it 
was  the  duty,  and  in  the  power  of  the  factor 
to  have  given.    Ibid,  pi  3.  p.  34. 


the  Decree  was  pronounced,  and  the  tisne  li- 
mited for  paying  the  money  to  redeem  the 
lam!  bad  elapsed,  before  tbe  passage  of  that 
Act.  Hoods  Kr'or.  and  Miller  v.  Ustimsx 
and  others,  pL  2.  p.  423. 

ADMINISTRATION. 

See  Hunbandand  Wife  ;  and  Pickett  *  Wjft 
v.  Chilton,  pi.  1.  p.  467. 

ADMISSION. 

The  only  effect  of  the  omission  of  n  Repli- 
cation to  an  answer  is,  that  ail  the  facta  stated 
in  such  answer  are  admitted.  Pickett  ami 
W\fe  v  Chilton,  pi.  4,  p  467. 
A  party  is  not  bound  by  any  admission  of  his, 
in  an  offer,  tending  to  a  compromise,  which 
was  not  accepted.  Williams  v.  Price,  pi  7. 
p.  607. 

ADULTERY. 

An  Action  of  Crtm.  Con.  being  lefened  to 
Arbitration  by  rule  of  Court,  if  the  Arbitra- 
tor* refuse  to  hear  testimony  offered  by  the 
defendant,  impeaching  the  credit  of  the 
plaintiff's  witnesses,  or  touching  the  deport- 
ment of  the  plaint hfs  wife,  before  her  al- 
leged seduction,  this  is  such  misconduct  at 
vitiates  their  award  ;  and  tbe  Court  ought 
not  to  decline  bearing  proof  of  such  1 
duct.    Ligon  v.  Ford,  pL  2.  p.  10. 
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ADVANCEMENT. 

J.  If  a  father  make  payment*  in  part  of  a 
gaming  debt  of  his  sou,  and  never  reclaim  4. 
them  in  bis  life  time,  but  provide  by  his 
Will  a  fund  for  the  payment  of  the  balance ;  J. 
they  should  not,  after  bis  death,  be  claimed 
of  his  son's  estate,  but  considered  as  pay- 
ments, or  advancements  to  the  latter ;  at 
payments  to  the  amount  of  any  previous 
existing  accounts  of  the  too  against  the 
father;  and,  beyond  that  amount,  as  ad- 
vmcements  to  the  son.  Carter**  Executors 
v.  Cutting  and  Wife,  pi.  3.  p.  223. 

AGENT. 

o. 

1.  In  case  of  a  sale  of  personal  property  not 
executed  by  delivery,  but  to  be  consummated 
by  delivery  at  another  place ;  although,  in 
consequence  of  earnest  paid  or  otherwise,  the 
property  be  so  vested  in  the  buyer,  that,  on 
complying  or  offering  to  comply  with  the 
contract  on  his  Dart,  he  may  recover  the 
same  from  the  seller  or  bb  agent ;  yet,  until 
delivery,  and  while  the  goods  are  (in  legal 
phrase)  in  transitu,  the  seller  may,  on  the 
buyer's  becoming  bankrupt,  or  being  likely  7. 
to  be  so,  arrest  the  goods,  or  order  his  agent 

to  arrest  them,  which  order,  operating  as  an 
indemnity  to  the  agent,  in  addition  to  that 
arising  from  his  possession  of  the  goods,  will 
be  his  guaranty  for  refusing  to  deliver  them ; 
and,  perhaps,  under  circumstances,  the  agent 
would  also   nave  a  right  to  demand  other    1. 
security  from  his  principal,  which  it  would 
be  incumbent  on  him  forthwith  to  give  under    2. 
pain  of  a  right  in  the  agent  to  go  on,  and 
execute  the  contract  by  a  delivery.    Honatt    3. 
and  Co.  v.  Davis  and  Chalmers,  pi.  1.  p.  34. 

2.  If  a  factor,  or  agent,  having  sold  goods  4. 
belonging  to  bis  principal,  be  ordered  by 
him,  while  they  are  yet  tn  transitu,  not  to  5. 
deliver  them  to  the  buyer,  of  w hope  solvency 
doubts  are  entertained,  and  he  deliver  them 
notwithstanding  such  order,  and  without 
demanding  any  security  for  his  indemnity; 
the  principal  is  entitled  to  an  action  against 
him,  in  ease  the  buyer  should  prove  insolvent. 
Ibid.  pi.  2.  p.  34. 

3.  And  such  right  of  action  is  not  waived  or 
abandoned  by  expressions  used,  in  letters 
from  the  principal,  after  the  delivery  of  the 
goods,  seeming  to  import  an  agreement  to 
look  to  the  buyer  for  payment,  and  not  to 
the  factor ;  nor  by  the  principal's  permitting 
considerable  time  to  elapse  before  be  informs 
the  factor,  categorically,  that  be  will  look 
to  him,  and  not  to  the  boyer  for  satisfaction  ; 
provided  such  expression,  tnd  such  delay,  on 
the  part  of  the  principal,  may  have  been 
occasioned  by  the  factor's  failing  to  make 
a  full  and  fair  disclosure  of  all  nets  and 
tircumstaoces  necessary  to  enable  the  princi 


pal  to  decide  upon  the  subject,  and  which  it 
was  the  duty  and  in  the  power  of  the  factor 
to  have  given.    Ibid.vX  3.  p.  34. 
bee  Assignee  ;  and  Medley  v.  Jonet,  pi.   1. 
p  98. 

An  Afent,  endorsing  a  note  for  the  benefit  of 
his  principal,  who  assures  him  that  he  shall 
not  be  field  responsible,  ooght  not  to  be 
compelled  to  pay  the  money  at  the  suit  of  a 
person  to  whom  the  note  is  endorsed,  with 
notice  of  such  equity;  but  the  decree  should 
be  against  the  principal.  And,  it  seems,  if 
the  endorsee  bed  no  tuck  notice,  yet,  if  the 
principal  be  solvent,  the  decree  ought  still  to 
be  against  him  in  the  first  place  Chalmers 
Jones  and  Co.  v.  M'Murdo,  pi.  4.  p.  252. 
If  a  slave  conveyed  by  Deed  of  Trust  to 
secure  the  payment  of  a  debt,  be  permitted 
to  remain  in  the  debtor's  possession,  who 
thereupon,  by  an  agent,  sends  him  out  of  the 
state,  and  sells  him  ;  such  agent,  not  having 
actual  notice  of  the  lien  on  the  slave,  before 
he  pays  tover  the  moner  to  his  principal,  is 
not  responsible  to  the  Trustee,  or  the 
creditor;  notwithstanding  the  deed  was 
duly  recorded.  Travis  v.  Claiborne,  pi.  I. 
p.  435. 

An  employer  or  master  is,  in  general,  not 
responsible  for  a  wilful  and  unauthorized 
trespass  committed  by  bis  agent,  overseer,  or 
servant.    Harris  v.  Nicholas,  pi.  4.  p.  483. 

AGREEMENT. 

See  Assumpsit ;  and  Jones  v.  Stevenson,  pi. 
1  and  2.  p.  1. 

See  Assumpsit ;  and  Don  v.  AdamsU  Ad- 
ministrators, pi.  1.  p.  21. 
See  Equity ;  and  Sims' s  Administrator  v. 
Lewis's  Executor  and  others,  pi.  1  p.  29. 
See  Contract ;  and  Oraham  v.  HenoVen,  pL 
l.p    185. 

A  purchaser  of  land,  encumbered  by  a  Deed 
of  Trust  (duly  recorded)  for  securing  a 
debt,  having  bought  of  the  debtor,  with 
consent  of  the  Trustee,  and  paid  the  purchase 
money,  by  discharging  the  debt  secured  by 
the  DeM,  and  by  paying  other  sums  of  money  ; 
having  also  a  Deed  of  bargain  and  sale  from 
the  debtor,  (though  not  recorded  within  th« 
time  prescribed  by  law,)  and  being  put  in 
possession'  of  the  land,  he  was  adjudged  to 
have  the  preferable  right  to  call  for  the  legal 
estate  outstanding  in  the  Trustee,  and  to  be 
protected  against  the  claim  of  a  creditor 
suing  in  Equity  upon  an  agreement,  on  the 
part  of  the  debtor,  (bearing  date  before  the 
purchase,  but  subsequent  to  the  Deed  of 
Trust,)  to  secure  him  ny  a  Deed  of  Trust  on 
the  same  land ;  of  which  agreement,  the 
purchaser  had  no  notice  when  he  made  the 
contract,  and  paid  bis  money.  Williamson 
v.  Gordon's  Executori,  pi.  1.  p.  257. 
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6.  An  Executor  selling  the  land  of  hit  Testator,    13. 
by  virtue  of  a  power  given  by  the  Will,  u  not 
bound  to  convey   with  general  Warranty 
wittiont  ao  agreement  to  that  effect,  but  only 
witli  special  Warranty,  against  himself  and 

all  persons  claiming  under  bin;  notwitb-  14, 
standing  a  written  agreement  after  the  sole, 
that  he  would  make  a  good  and  indefeisibU 
title  to  the  purchaser;  for  such  agreement 
is  to  be  understood  in  reference  to  the  terms 
of  tfce  sale.  Oranttand  v.  Wight  Executor, 
Ac.  pi  2.  p.  295 

7.  See  Exchange  ;  and  Stoeall  v.  London,  pi.  1. 
p.  299. 

8.  A  written  agreement  for  sale  of  the  lands  of 
a  corporation,  though  not  with  the  common 
seal  affiled,  may  be    enforced   in   Beuity,     15. 
Legnsnd  v.  Hampden  Sidney  College  pi.  3. 

p.  324. 
0.  In  a  written  agreement  for  sale  of  land,  it 
was  described  as  a  tract  which  bad  escheated 
to  the  Commonwealth,  and  by  the  Common- 
wealth had  heeo  given  to  the  vendor,  who 
stipulated  to  make  compensation,  if  a  better  16. 
title  than  his  should  thereafter  be  established. 
The  title  of  the  vendor  appearing  to  be  *ueh 
as  described,  on  a  bill  in  bis  behalf  for 
bpectfc  performance,  the  purchaser  was  not 
allowed  compensation  for  locating  and  ob- 
taining a  patent  for  part  of  the  land  me  waste 
and  unappropriated,  but  was  decreed  to 
release  his  claim  under  the  patent,  before  17. 
the  vendor  should  be  compelled  to  make  him 
a  deed  ;  and  a  stipulation,  conforming  to  the 
agreement,  was  directed  to  be  inserted  in 
such  deed.     Ibid,  pi.  4. 

10.  K  an  agreement  for  sale  of  land  be  made 
subject  to  a  condition,  that  the  price  thereof 
•hail  afterward*  be  ascertained  by  the  parties ; 
and  one  or  the  parties  die,  without  agreeing 
upon  the  price;  nuch  agreement  is  too 
incomplete  and  uncertain,  to  be  carried  into 
ex<>cu<  u»n  by  a  Court  of  Equity.  Graham  v. 
Call  Executor  qf  Mean*,  pi.  1.  p.  396. 

11.  An  agreement  to  build  a  tavern  in  partner* 
ship,  at  the  joint  expense  and  risk,  and  for 
the  joint  benefit  of  i  lie  contracting  parties, 
to  He  lield  by  them  in  fee  simple,  decreed  to 
be  specifically  performed,  at  the  instance  of 
a  partner  who  furnished  the  ground  for  the 
purpose,  and  had  fully  performed  the  contract  1. 
on  his  part  $  notwithstanding  many  of  the 
partner*  were  unwilling  to  carry  it  ioto 
effect,  because,  in  their  opinion,  a  change  of 
circumstances  had  rendered  the  icherae 
unprofitable,    BirchtU  and  others  v.  Balling, 

pi.  I   p  442. 

12.  A  stipulation  that  the  property  purchased 
shall  be  the  only  security  for  payment  of  the 
purchase  money,  in  exoneration  of  the  person 
and  other  property  of  the  purchaser,  is  not 
repugnant,  out  valid  and  obligatory  on  the 
parties,     Wittieme  v.  Price,  pi .  4.  p.  407. 


fn  such  case,  the  land  is  tehe  loawkliied  at 
a  pledge  liable  to  raise  by  sale  the  < 
due,  or  so  much  thereof  as  k  may  be  i 
to  produce ;  the  surplus,  if  any,  to  i 
the  beoeit  of  the  debtor.  JW.pl*. 
In  the  event  of  such  debtor's  usability  ts> 
comply  with  his  contract,  be  asay  relinsjmnh 
bis  eventual  iaterest  in  such  surplus,  and  give 
up  the  land  ia  absolute  property  to  bis 
creditor,  thereby  •exonerating  himself  froaa 
the  debt.  And,  if  the  conveyance  of  tne 
land  to  the  debtor  has  not  been  cosnpsetad, 
it  is  unnecessary,  »  the  event  of  sod) 
surrender,  to  go  on  and  perfect  the  tame; 
but,  instead  thereof,  the  contract  for  such 
conveyance  should  be  annulled,  Zstn\  pL  6. 
Personal,  and  even  transitory  and  flucm  ting 
property  may  be  made  the  subject  of  a  Sen, 
at  the  pleasure  of  the  contract iuc  parties; 
but,  generally,  explicit  words  shoold  he  used 
to  effect  that  purpose,  where  such  Hen  L«  not 
raised  by  operation  of  law  or  equity.  Ibid. 
pi  8 

It  (teems  just,  however,  that  the  property 
purchased  should  be  considered  liable  for  the 
purchase  money ;  especially  to  a  case  ia 
which  a  personal  exemption  of  the  purchaser 
ban  been  stipulated ;  and  where  the  parties 
themselves,  by  their  subsequent  acts  appear 
to  have  expounded  the  contract  in  that  sense, 
Ibid.  pi.  9. 

If  personal  property,  consisting  of  perishable 
articles,  provisions,  raw  materials  for  manu- 
facture, implements  necessary  for  a  furnace, 
Ac  be  pledged,  together  with  the  foresee 
and  bod,  tor  payment  of  the  porchase 
money;  the  Uen  is  not  to  be  construed  at 
strictly  as  to  tie  op  the  property  from 
nor  that  even  the  same  tan*  and  sbsm 
of  property  shall  be  forthcoming  in  future; 
without  a  stipulation  to  that  effect :  bat  the 
purchaser  is  bound  to  make  good  only  each 
waste  thereof  as  shall  have  amen  from  bit 
fraud,  wilful  default  or  saucssidisct,  and  ta 
give  up  what  remains  en  hand  when  he 
surrenders  the  property  in  satisfaction  of  the 
debt,    ZMI.nl.  Id. 


ALIENS. 


A  Testator  devised  bit  real  estate  hi 
Virginia  te  bis  Executors,  to  be  •old  by 
them,  or  the  survivor  of  them,  mi  smsk  Hem, 
and  ia  such  manner,  as  they  or  the  survivor 
of  them  should  judge  most  advantageous; 
and  gave  and  bequeathed  the  money  tmaf 
from  such  sales,  and  the  rents  and  profit*  / 
the  said  lands,  which  might  accrue  ee/srr  las 
sales,  to  4u  sisters  who  were  aliens  ;  subject, 
nevertheless,  to  the  payment  of  nss  jest 
debts,  and  of  certain  legacies  to  bit 
Executors.  Quart,  whether,  under  this 
Will,  Che  title  af  the  Mien  ntoen  was  good 
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agates*  the   Cosanwowealth,  claiming  the 
money  for  which  the  land*  were  sold ;  tbe    j 
Testator  having    died  wit  bout  any  lawful 
heir,  and  bis  personal  estate  being  Hifficient 
to  pay  bit  debts.    Cemmonmiitlk  v.  Mar  tin's 
Essensiers  and  devisees,  p.  117. 
fL     A    Testator    bequeathed    to  bis    brothers 
David  and  James,  o*bo  were  criens,)  "to    « 
be  equally  divided  between  them,  tbe  money 
•rising  from  the  sole  if  his  bind  and  other 
property,  and  from  the  debts   due  to  htm 
at  tbe  time  of   bis  death;  and,    as  tbe* 
resided  in   Great    Britain,  it   was  bis  Will    g 
that  bis    E  i  ecu  tor*  make    remittances    to 
them,  io  Billy  of  Exchange,  or  in  any  other 
mode,  as  soon  as  they  could  *•     This  was 
adjudged  to  be  a  good  devise;   so  that  a 
•ale  and  conveyance  by  tbe  kxecutors  was 
effectual  to   tbe  puretiasei  ;  and  that    toe 
land  did  uot  escheat  to  the  Commonwealth    ^ 
in    consequence    of    the   Testator's    dying 
without  heirs.    Curnmormealth  v.  Selden  and 
Scddon.  pi   1   p  160. 

3.  Tbe  12th  section  of  tbe  Act  of  Congress, 
passed  September  24 tb,  1789,  entitled,  "  An 
Act  to  establish  the  Judicial  Courts  of  the 
United  States,"  does  not  extend  to  easel  ^ 
in  which  cilixeos  are  joint  defendants  with 
alien*,  or  with  citiiens  of  other  states,  and 
have  also  essential  interests  in  the  cause 
which  may  be  effected  by  a  removal  into 
tbe  Federal  Court.  WUliams  v.  Prict,  pL  m 
1.  p.  M>7.  *• 

4.  Quttre.  whether  that  section  extends  to  any 
cast,  in  which  citiiens  are  joint  defendants 
with  aliens,  or  with  citiiens  of  other  states. 
Ibid  pi  2  *• 

».  Qtutre*  whether  the  provision*  of  that  section 
be  authorised  by  the  Constitution  of  the 
United  States.    Ibid.  pi.  3. 

AMENDMENT.  *' 

1.  After  issue  joined,  aad  the  eaase  set  for 
hearing,  tbe  defendant  in  Chancery  may  be 
permitted, /or  good  cause  Mora,  to  amend 
Lis  answer,  and  to  plead  the  statutes  of  frauds 
aad  limitations.  Jackson's  assignees  v.  Cut- 
right  and  Clark,  pi  p  308. 

2.  A  mistake  of  the  defendant's  counsel,  in  ad-    2. 
vising  him  that  he  could  avail  himself  of  the 
defence  without  pleading,  is  sufficient  ground 
for  leave  to  tile  the  pleas  in  addition  to  tbe 
answer.    I  hid  pi.  2. 

&  If  two  writs  of  scire  facias  be  successively 
issued, the  returns  on  which  are  both  defective; 
and  the  defendant,  after  pleading  specially, 
obtain  leave  to  withdraw  bin  plea  as  having 
been  improvident ly  pleaded,  tht-  Court  ought 
net  thereupon  to  permit  the  Sheriff  to  an»ead 
both  his  returns,  but  only  that  on  bis  6rst  8. 
writ ;  quashing  tbe  second  writ,  and  remand- 
ing the  cause  to  the  rules  for  farther  pro- 
-     Ceediags.    Lee  s>  Fttshvgh  v.  CkUton,  pi.  2. 


ANSWERS. 

After  issue  joined  and  the  cause  set  fbr  hear- 
ing, tbe  defendant  in  I  bancery  may  be  per- 
mi  ted,  for  go**d  cause  shewn,  to  amend  his 
answer,  and  to  plead  the  statutes  of  foiutls 
and  limitation*.  Jackson's  assignees  v. 

Cutright  and  Clark*  pi  I  p.  363 
A  mivtake  of  tbe  de<eudant's  counsel  in  ad- 
vising him  that  he  could  avail  himsHf  ©1  the 
defence  without  pleading,  is  sufkient  ground 
for  leave  to  file  tbe  pleas  in  addition  to  the 
answer      Ibid.  pi.  2. 

The  Clerk's  stating  in  the  transcript  of  the 
Record,  that  certain  Answers,  which  are 
filed,  and  copied  hi  such  transcript,  were  not 
noticed  by  the  Court,  n  not  to  be  relied  upon 
by  the  Appellate  Court,  if  the  contrary  may 
be  inferred  from  the  decree  itself.  Ptcken  . 
and  Wife  v  Chilton,  pi.  2.  p.  467. 
If  the  caption  of  the  Decree  names  ai 
defendant-  to  the  cause,  certain  persona 
whose  answers  are  filed  ;  and  the  Decree 
states  that  the  c*u*e  was  beard  upon  the 
Bill,  Jnsmen  and  Exhibits;  it  may  he  in- 
ferred that  the  Answers  of  those  persona  were 
noticed  by  the  Court  Ibid  pi  3. 
The  only  etfcet  of  tbe  omission  of  a  Replica- 
tion to  an  Answer,  is  that  all  the  facts  stated 
io  snch  Answer  are  admitted      Ibid.  pi.  4, 

ANSWER  IN  CHANCERY. 

An  erasfve  Answer  (though  not  excepted  te- 
as socb)  outweighed  by  the  testimony  of  one 
-  witness  and  circumstances.  WiOans  v. 
Woodfinadm^r.  of  FearreM  2.  p.  183 
8ee  Eeuisy  ;  and  Scott  andWjfc  *c.  v.  Gibbon 
•>€*.,*.,  pi.  2.  p.  W. 

APPEALS. 

In  an  action  on  tbe  ease  fbr  consequential 
damages  occasioned  by  the  erection  of  a  mill, 
at  the  damages  recovered  be  less  than  one 
hundred  dollars,  the  defendant  cannot  npneal 
to  the  Court  of  Appeals  ;  notwithstanding 
it  appears  from  the  Record  that  the  rijgaf  to 
erect  the  mill  Was  drawu  in  question.  Skip' 
mthjr.  Fevntj,  pi.  |.  p  27« 
A  High  bhenff,  against  whom  a  Judgment  is 
rendered  fot  the  default  or  misconduct  of  his 
deputy,  is  en  tit  led  to  recover  of  socb  deputy, 
not  only  the  amount  of  the  original  Judgment, 
hut  all  addition*  t  hereto  arising  from  coroners' 
commission*  included  in  a  forthcoming  bond, 
costs  of  a  Judgment  on  that  bond,  and  costs 
and  damages  on  appeals,  or  writs  of  superse- 
deas, until  its  final  affirmance  by  the  Court 
of  Appeals.  .  Storvers  Kx'or.  of  Bragg  v. 
Smith's  Ex'or.  pi  2.  p  401. 
The  Clerk's  stating,  in  the  transcript  of  the 
Record,  that  certain  Answers,  which  are 
filed,  and  copied  in  such  transcript,  were  not 
noticed  by  the  Court,  is  not  to  be  relied  upon 
by  the  Appellate  Court,  if  the  contrary  may 
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be  inferred  from  the  Decree  itself. 
and  W\fe  v.  Chitton,  pi.  2,  p.  467. 


Pickett 


APPEALS,  (COURT  OP.) 

1.  The  Act  of  January  10th,  t8l5,  on  the  sub- 
ject of  writs  of  Habeas  Corpus  does  not  au- 
thorise the  jawing  of  a  Writ  of  Error  by  the 
Court  of  Appeals  to  a  Judgment  discharging 
from  custody  a  person  coofined  by  sentence  *• 
of  a  Court  Martial  for  failing  to  pay  a  Jine 
imposed  on  him  for  not  appearing  at  the  place 
of  rendezvous,  and  not  marching  in  obedience  *° 
to  a  requisition  of  militia ;  for,  in  such  case, 
there  is  no  discbarge,  by  the  Judgment,  of  a 
person  from  the  service  of  this  State  or  of  the 
United  States.  Attorney  General  v.  Fenton 
and  Shepherd,  pi.  1  p.  202. 

2.     The  Clerk  of  this  Court  being  required,  by 
an  Act  of  Assembly,  enacted  since  As  came 
into  office,  to  £ive  bond  and  security  for  per- 
formance of  his  official  duty ;  the  Court  con* 
sidered  it  not  proper  to  dispense  with,  or    i. 
sanction  the  noo  execution  of  such  bond,  or 
to  pronounce  any  opinion  as  to  the  conse-    2. 
quences  of  bis  failing  to  do  so;  but  left  it  to 
him  to  execute  the  same  or  not,  at  his  own    3. 
peril,  to  be  adjudged  of;  in  case  of  failure,  by 
a  Court  having  competent  jurisdiction  of  the 
case.    Harrison  Dance's  Case,  pi.  1  p.  349. 

ARBITRATION. 

1.  A  submission  to  Arbitration  held  a  waiver 
of  objections  to  previous  proceedings  in  the 
caose.    Logon  v.  Ford,  pi.  I.  p.  10. 

2.  An  action  of  Crim.  Con.  being  referred  to 
Arbitration  by  Rule  of  Court,  if  the  Arbi- 
trator* refuse  to  bear  testimony  offered  by 
the  defendant,  impeaching  the  credit  of  the 
plaintiff  *s  witnesses,  or  touching  the  deport- 
ment of  the  plaintiff's  wife  before  her  alleged 
seduction  ;  this  is  such  misconduct  as  vitiates  4. 
their  award ;  and  the  Court  ought  not  to 
decline  heating  proof  of  such  misconduct. 
Ibid  pi.  2 

3.  See  Equity  ;  and  Dust  v.  Conred  and  others, 
pi.  l.p  411 

4.  See  Authority  ;  and  Ibid.  pi.  4 

5.  Set  Award  ;  and  Mantove  v.  Thrift,  pi.  1.  p. 
493. 

ARREST  OP  JUDGMENT. 

1.  See  Assumpsit;  and  Dm  v.  Adams's  adsn'rs. 

pi.  I.  p.  21.  1. 

2.  In  an  action  of  Assumpsit  in  the  Superior 
Court  of  a  County,  the  Declaration's  laying    2. 
the  venue  in  a  different  County,  and  omitting 

to  state  that  the  cause  of  action  arose  within 
jurisdiction  of  the  Court,  is  not  error  sufficient 
in  arrest  of  judgment  Buster  v.  Ruffher, 
pi.  I    p.  27. 

3.  In  debt  on  a  Bond,  with  condition  to  perform 
an  Award  to  he  made  by  certain  \rbitrators: 
the  condition  being  made  a  part  of  the  record 


by  Oyer,  and  the  defendant  having  pleaded 
**  conditions  performed ;"  the  plaintiff  any 
set  forth  the  Award,  and  aver  a  breach  of 
the  condition,  by  a  special  replication ;   not 
having  dooeso  in  his  declaration  :  hot,  H  he 
neglect  to  do  this,  and  reply  generally,  judg- 
ment ought  to  be  arrested  after  a  verdict  m 
bis  favour.    Qrem  v.  Bailey,  pi.  1.  p.  246. 
In  such  case  the  proceedings,  subsequent  to 
the  plea,  should  be  set  aside,  and  a  Repleader 
awarded.    Ibid.  pi.  2.  p.  246. 
If,  by  direction  of  the  phuntilF,  the  writ  be 
served  on  on*  only  of  two  partners  in  trade, 
when  the  declaration  shews  that  the  sdsamnjf' 
foayffc  items*  0/6*14,  atid  he  get  a  verdict, 
upon  the  plea  of  non-assumpsit*  pleaded  by 
the  partner,  on  whom  the  writ  was  served ; 
judgment  ought  to  be  arrested.     Skiatds  v. 
Oney,  pi.  1.  p.  S50. 

ASSETS. 

See  Account ;  and  Scott  gf  W\fe  v.  HalUday 
and  Hinton,  pi.  1   p.  103. 
See  Legatees  ;  find  Sampson  v.  Payne's  J!rV. 
and  Legatees,  pi.  1.  p.  176. 
A  loan  of  slaves,  though  not  declared  by 
deed  in  writing  duly  recorded,  and  therefore 
void  as  to  creditors,  the  loanee  haring  con* 
tinned  in  possession  five  years  without  such 
demand  as  would  bar  the  right,  is  nc  vert  be 
less  effectual  between  the  partus  and  their 
representatives.    If,  therefore,  the  loanee  die 
in  possession  of  such  slaves,  they  are  not  to 
be  considered  assets,  belonging  to  his  estate, 
nor  can  be  recovered  as  such,  being  liable  to 
bis  creditors,  so  far  as  their  claims  remain  un- 
satisfied by  the  Assets  in  the  bands  of  his  ex- 
ecutor or  administrator,  bot  no  farther. 
Boyd  and  Smpson,  and  others  7.  Staistbatk 
and  others  pi.  2.  p.  305. 
In  such  case,  if  the  Assets  be  deficient,  a 
Court  of  Eqnity  will  give  the  creditors  re- 
lief, on  a  Bill  on  their  behalf  against  the 
lender  and  the  Executor  or  Administrator  of 
the  loanee,  making;  the  Assets  liable  in  the 
first  place  so  far  as  they  extend  ;  after  which, 
it  will  allow  the  lender  a  limited  time  to 
make  good  the  deficiency,  and,  in  default 
thereof  direct  a  sale  of  the  slaves.    Ibid. 
pi.  3. 

ASSIGNEES. 
See  Equity  }  and  Taylor  v.  Fidctin,  pL  1.2. 

A  Bond  to  stay  Execution  was  assigned  for 
value  received,  without  notice  to  the  assignee 
of  any  Equity  against  it,  and  after  dissolution 
of  an  injunction  to  the  judgment.  The 
security  in  said  Bond,  who  was  also  Attorney 
in  fact  for  the  principal  obligor,  paid  it  oft; 
without  Execution  and  without  any  particular 
instruction  to  do  so  :  after  which,  the  Chan- 
cellor reinstated  the  injunction.    It  was  held 
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that  mch  payment  by  the  Attorney  in  fact 
was  a  waiver  of  the  Equity  in  behalf  of  the 
principal,  who,  therefore,  notwithstanding 
the  reinstatement  of  the  injunction,  was  not 
entitled  to  recover  back  the  money  paid. 
Medley  v.  Jones,  pi.  1.  p.  98. 

3.  In  debt  by  the  Assignee  of  a  Bond,  it  is  not    5. 
a  sufficient  plea,  that,  before  notice  of  the  as- 
signment, the  effects  of  the  asiignor  were 
attached  in  the    defendant's  bands,  and  a 
decree  entered  that  he  should  pay  the  debt 

to  the  attaching  creditors,  &c  ;  and  that, 
accordingly,  he  had  made  such  payment,  it 
appearing,  by  the  pleadings,  that  the  Bond 
was  assigned  before  the  attachment  was  insti- 
tuted, and  suit  brought  upon  it  by  the  assignee 
before  the  payment  made.  Wilson  v.  Da-  1. 
vissont  pi.  1.  p.  178. 

4.  In  debt  on  a  Bond  in  behalf  of  the  survivor  of   2. 
two  joint  assignees,  a  declaration  charging    3. 
that  the  defendant  has  not  paid  the  debt  to 
the  obligee  or  to  iho  plaintiff,  without  aver- 
ring also  thai  he  did  not  Day  it  to  the  other 
assignee  in  hi?  life  time,  is  bad  on  general 
demurrer.    Nicholson  v.  Dixon's  heir.  pi.  1.     4. 
£.  198. 

5.  bee  Fraud;  and  Robertson  If  Co.  v.  Williams    5. 
and  Smith,  pi.  I.  p.  381. 

6. 
ASSIGNMENT. 

1.  The  bolder  of  a  Bill  of  Exchange,  with 
several  endorsements  in  blank,  has  a  right 
to  strike  out  the  names  of  the  endorsers  sub- 
sequent  to  the  first,  and  to  write  over  the  fl 
name  of  the  first  endorser  an  assignment  to 
himself ;  or  the  Bill,  without  such  assignment 
will  be  considered  as  his  property,  by  his 
having  it  in  his  power  to  make  it.    Ritchie 

if  Wales  v.  Moore,  pi.  1  p.  388 

2.  A  Bill  of  Exchange  does  not  lose  its  negotia- 
tiable  character  by  being  protested ;  but, 
after  protest,  may  be  assigned,  or  transferred 
without  assignment.     Ibid,  pi  2. 

a  lo  an  action  by  the  assignee  against  the 
maker  of  a  promissory  note,  the  defendant 
cannot  set  off  against  it  a  Bill  of  Exchange  for 
which  the  assignor  i«  responsible,  unless  it 
appear  that  such  Bill  was  his  property  before 
he  received  notice  of  the  assignment.    Ibid.     1. 

4.  If  the  assignee  of  a  mortgage,  having  ob- 
tained a  decree  of  foreclosure  and  sale,  be- 
come himself  the  highest  bidder ;  but,  io 
consideration  of  a  sum  of  money  in  hand, 
and  a  promise  of  the  assignor  to  pay,  in  a 
short  time,  the  balance  of  the  debt  tor  which 
the  assignment  was  made,  he  agree  to  hold 
the  property  as  security  (or  said  debt,  but  io 
trust  for  the  assignor ;  a  Court  of  Equity  will 
compel  him  to  give  up  and  recover  the 
property,  upon  the  assignor's  paying  him  the  2. 
balance  due  on  the  Bond,  with  the  costs  of 
the  foreclosure  and  sale,  deducting  therefrom 
not  only  the  actual  prtfts  ]*e  received  while 


he  held  the  property,  but  such  profits  as,  but 
for  his  wilful  default,  he  might  have  receiv- 
ed, and  also  the  amount  of  any  waste  or  di- 
lapidations committed  by  him,  or  suffered 
by  his  neglect.  SouthgaU  v.  Taylor,  pi.  1. 
p.  420. 

The  assignee  of  a  Bond  mav  recover  of  the 
assignor,  after  suing  the  obligor,  and  obtain- 
ing a  Judgment,  and  Execution  with  a  return 
of  nulla  bona ;  ootwitlistanding  his  Attorney 
directed  that  appearance  bail  be  not  required 
of  the  obligor.  Harrison's  Adm'x.  v.  Koine's 
Adm'x.  pi.  1  p.  456. 

ASSUMPSIT. 

See  Delivery  qf  goods  sold,  No.  1  :  aod  Jones 
v.  Stevenson,  pi   1.  p.  I. 
See  Pleading,  No.  2 :  and  Ibid  pi.  2. 
In  the  action  of  assumpsit,  if  no  consideration 
for  the  promise  be  laid  in  the  declaration, 
Judgment  ought  to  be  arrested,  notwithstand- 
ing it  be  founded  on  a  written  agreement 
Mostley  v.  Jones,  p.  23. 
See  Account,  No.  1 ;  and  Dunbar  v.  Btalt, 
pi.  2.  p.  24. 

See  Venue,  No.  1 ;  and  Buster  v.  Rujffher, 
pi.  1.  p.  27. 

A  general  verdict  in  Assumpsit,  assessing  en- 
tire  damages,  00  several  Counts,  none  of 
which  are  defective,  is  not  erroneous.  Ibid. 
pi.  2. 

See  Answer  ;  aod  Wilkins  v.  Wooifin  adm'r. 
of  Ptarce.  pi.  1.  p.  183. 
In  assumpsit,  if  there  be  several  Counts  io 
the  declaration,  the  defendant  should  be 
charged,  as  having  "  failed  to  pay  the  several 
sums  of  money  aforesaid,  and  every  part 
thereof."  If  this  be  not  done,  but  the  breach 
charged  at  the  end  of  the  Count  be,  "  that 
he  hath  not  paid  the  said  sum  of  money  ;" 
and  it  appear,  upon  a  demurrer  to  evidence, 
that  all  tbe  evidence  adduced  by  the  plaintiff 
applies  only  to  the  Grst  Count,  Judgment 
ousht  to  be  given  for  the  defendant  Ellis 
v.  Turner  Adm'rs.  pi.  I.  p.  19b\ 

ATTACHMENT. 

In  debt  by  the  assignee  of  a  Bond,  jt  is  not  a 
sufficient  plea  that,  before  notice  of  the  assign- 
ment, the  effects  of  the  assignor  were  attach- 
ed in  the  defendant's  hands,  and  a  decree 
entered  that  he  should  pay  the  debt  to  the 
attaching  creditor,  Ac  ;  and  that  accordingly, 
be  had  made  such  payment ;  it  appearing, 
by  the  pleadings,  that  the  Bond  was  assigned 
before  the  attachment  was  instituted,  aud  suit 
brought  upon  it,  by  the  assignee,  b'fore  the 
payment  made.  Wilson  v.  Davxsson,  pi.  I. 
p.  178. 

An  Attachment  ought  not  be  awarded  against 
a  parly  for  refusing  obedience  Co  a  decree, 
which  as  yet  remains  general  and  uncertain, 
and  the  extent  of  which  as  it  relates  to  him, 
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be  cannot  ascertain  without  applying  to  the 
Court  for  *  farther  decree  Birchett  and 
others*.  BoUttur.pl.  8.  p.  442. 

ATTORNEY  IN  F\OT. 
1.     See  Assignee ;  and  Medley  v.  Jones,  pi.  I.  p.    3. 


AUTHORITY. 

I.  In  a  fott  against  the  vendee  of  a  slave,  if  he 
refer  the  controversy  to  arbitration,  without 
being  authorial  to  do  so  by  the  vendor, 
(who  had  bought  and  told  the  •Iwebomjide,) 
nod  when  be  might  have  cast  the  plaintiff,  in 
the  ordinary  course  of  law;  he  ha*  no  remedy  I . 
in  equity  against  such  vendor,  in  the  event  of 
his  losing  the  slave  by  an  award.  Dust  v.  2. 
Conrod,  pi.  1.  p.  411. 

AVERMENT. 

1.  See  Assumpsit;  and  Jones  v.  Stevenson,  pi.     »• 
2.p  1 

2.  See  Breach  ;  and  Ellis  v.  Turner's  adm'r.  pL 

1  p.  IP*,  and  Nicholson  v  Dixon's  heirs,  pL 
l.p.  198. 

3.  See  Atwxrd  ;  and  Grtesx  v.  Bedleu,  pi.  1.  p. 
246. 

AWARD. 

1.  See  Evidence  ;  and  Ligon  v.  Ford,  pi.  2.  p.  10. 

2.  In  debt  on  a  Bond,  with  condition  to  perform 
an  Aw^rd  to  be  made  by  certain  Arbitrators; 
the  condition  being  made  a  part  of  the  Record    3. 
by  Qyer,  and  the  defendant  having  pleaded 

44  condition  performed,"  the  plaintiff  may  set 
forth  the  Award,  and  aver  a  breach  of  the 
condition  by  a  special  Replication;  not  having 
done  so  in  his  declaration  :  but,  if  he  neglect 
to  do  this,  and  reply  generally,  Judgment 
ought  to  be  arrested  after  a  verdict  in  his 
favour.    Oreti  v.  Bailey,  pi.  l.p  240. 

3.  See  Kqui*y  •  aod  Dust  v  Conrod  If  others. 

pi.  1   p.  411.  I. 

4.  If,  pending  a  snit,  the  parties,  by  an  order  of 
Court,  refer  the  matter  in  controversy  to 
Arbitrator*,  whose  *ward  is  to  be  made  the 
Judgment  of  the  Court,  and  afterwards,  by  1. 
an  agreement  under  seal,  appoint  a  substitute 
for  one  of  thtm;  agreeing  that  an  Award,  2. 
to  be  made  by  the  remaining  deferens  and 
such  substitute,  siiall  be  entered  as  the  Judg- 
ment of  the  Court;  eucn  Award  may  be 
entered  without  any  previous  order  of  Court 
confirming  thf  appointment  of  Mich  substitute. 
Manlote  v.  Thrift,  pi.  1.  p.  493. 

B 

BAIL. 

1.  See  Evidence  ;  and  Stowers  Ex*or.  e/ Bragg 
r.  Smith's  Ex'x.  v\    I   p  401. 

2.  On  a  writ  of  tcirrfiteiasnwunt  Bail,  a  return 

by  the  Sheriff  that  the  defendant  is  no  inha-    I. 
bitant  of  bis  bailiwick,  and  is  not/ound  within 


the  saire  is  not  a  sufficient  reftora  of  satM  .• 
hut  it  should  be  stated  alsathat  be  ban  nothing 
in  the  bailiwick  by  which  he  could  be>  «ot*> 
■toned.  Lee  If  FUehugh  v  Chilton,  pL  I. 
p.  407 

T'le  a*«tgoee  of  a  hood  may  recover  of  the 
assignor,  alter  suing  the  oblige*,  and  obtain- 
ing -»  Judgment,  and  Execution  with  a  return 
of  nulla  bona,  notwithstanding  bis  attorney 
directed  that  appearance  bail  be  not  required 
of  the  obligor  Harrison's  adm'r.  w.  Jonns's 
adm'x.  pi.  l.p  446. 

BAR. 
See  Assumpsit ;  and  Jones*.  Stevenson,  pL  h 

See  Bond;  and  Cooke  v.  Graham's  adm'r.  pi. 
I.  p.  173 

BARGAIN  AND  SALE. 

A  Deed  of  Bargain  and  Sale,  adoshted  to 
record  on  the  acknowledgment  of  Use  Bar. 
gainor  in  Court,  without  any  actual  delivery 
thereof  to  the  Bargainer,  was  determined  to 
be  eood  in  law  as  a  Deed  delivered  ;  the 
Bargainee  having  entered  upon  the  tansl 
immediately  after  the  purchase ;  having  paid 
a  part  of  the  purchase  money  ;  retained  pos- 
session according  to  the  bargain,  and.  upoaj 
being  informed  of  the  Deed,  approved  there- 
of, and  claimed  title  to  the  land  thereby  in- 
tended to  be  conveyed.  Commonwealth  r. 
Stlden  If  Seddon,  pi.  2.  p.  1 17. 
The  finding  of  an  Inquest  of  Reheat  in  ravow 
of  the  Commonwealth  will  not  take  away  the 
title  of  a  purchaser  claiming  by  a  deed  of 
Bargain  and  Sale,  legally  executed  and  re- 
corded before  the  inquert  was  sealed;  though 
without  the  knowledge  of  the  Bargainee  nam 
afterwards.    Ibid.  pi.  3. 

BILL  IN  CHANCERY. 

See  Answer  ;  and  Scott  and  n\fc  If  others  r. 
Gibbon  If  Co  If  others*  pi.  2-  p.  86. 

BILL  OP  EXCEPTIONS. 

See  Exceptions  (BUI  of  ;)  and   ifessnsi  r. 

Cooper's  heirs,  pi.  I  p  7. 
If  the  case  nnde  by  a  Bill  of  Exception*  be, 
that  the  plaintiffs  suing  for  freedom,  were 
brought  into  the  state  mibseqnent  to  toe  year 
1786,  and  that  the  dWendaut  asserts  a  daia 
to  them  on  the  ground  that  the  oatb.  pre- 
scribed by  the  4th  #ec  ion  of  the  Act  of  1782, 
(1  R  C.  ch  103,)  w**  doiy  taken  b>  him  or 
thewe  under  whom  he  claims  the  other 
ground*  of  claim  ,  authorised  by  the  last 
clause  of  the  same  ?ect  ion,  (not  being  men- 
tioned ,)murt  he  cni>«idercd  a^eatJusttst  Gar- 
nettv  Snmlf  Philiis^i   I   p.  642. 

BILLS  OF  EXCHANGE. 

The  holder  of  a  Bill  of  Exchange,  with  se- 
veral endonejuenu  io  blank,  hat  a  right  in 
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strike  oat  the  name*  of  the  endorser*  subse- 
quent to  the  6 ret,  and  to  write  over  tbe  name 
of  (be  first  endorser  an  assignment  to  himself; 
or  tbe  bill,  without  rach  assignment,  will  be 
considered  as  his  property,  by  his  having  it 
in  bi«  power  to  make  it  Ritchie  and  Wales  7. 
▼.  Moore,  pi    ' .  p.  388. 

2.  A  Bill  of  Exchange  does  not  lose  its  negotia- 
ble character  by  beiog  protested ;  but,  after 
protest,  may  be  assigned,  or  transferred 
without  assignment.     Ibid  p!  2. 

3.  In  ao  action  by  the  assignee  against  tbe 
maker  of  a  promissory  note,  tbe  defendant 
cannot  set  off  against  it  a  Bill  of  Exchange 
for  which  the  assignor  is  responsible,  unless 
it  appear  that  such  bill  was  his  property 
before  be  received  notice  of  the  assignment. 
/Kef.  pi.  3. 

8. 

BONDS. 

1.  See  Equity ;  and  Taylor  v.  Fuklin  and 
others,  pi    I.  2,  3  p  25. 

2.  See  Sheriffs ;  and  Carrington  v.  Anderson, 
pi.  I.  p.  32.  0. 

3.  See  immaterial  It  tut ;  and  Beatly  v.  Smith 
and  others,  pi.  I   p  30. 

4.  See  Assignee ;  and  Medley  v.  Jones,  pi.  1. 
p.  98. 

*.      The  condition  of  a  Bond  being,  ••  whereas 
tbe  obligor  did  lend  to  J.   W.  $2500  of  the 
obligee' i  money,  and  the  said  J.   W.  having 
failed,   but  before  he  failed  paid  $  MM);  and     10. 
.  svhereas  the  said  obligor  hath  instituted  a  suit 
agrinst  said  J   W  for  the  recovery  of  said  mo     1 1 . 
ney  ;  now  if  the  s  iid  obligor  shall  pay  the 
whole  numjso  lent,  if  it  can  be  recovered,  from 
the  s*id  J.  W.,  or,  in  case  it  cannot  he  wholly 
recovered,  will  lose  the  one  half  that  sum 
,    which  cannot  be  recovered,  then  the  above 
obligation  shall   be  void,  otherwise  remain     12. 
in  full  force  and  virtue ;"  a  plea  stating, "  th  \t 
be  the  said  obligor  could  not  recover  of  /.  W.     13. 
or  hi"  endorser  the  sum  of  money  in  the  said 
condition  mentioned,  or  any  part  thereof,  and 
that  he  paid  to  the  obligee  one  half  of  the 
sum  which  could  not  be  so  recovered,  and 
the  further  luro  of  $500,"  is  a  good  and 
sufficient  plea  in  bar  to  an  action  upon  tlte 
Bond;  without  any  further  averment,  that    14 
the  said  obligor  had  used  due  diligence  in 
prosecuting  tbe   suit   against  J.    W.  ;  aod 
without  stating  what  measures  he  bad  taken 
to  recover  the  money,  or  who  the  endorser 
was     Cooke  v.  Graham's  Administrator,  pi. 
1    p    172 

6.  In  debt  by  the  Assignee  of  a  Bond,  it  is  not 
a  sufficient  plea  that,  before  notice  of  the 
assignment,  the  effects  of  the  assignor  were 
attached  in  the  defendant's  hands,  and  a  15. 
decree  entered  that  he  should  pay  the  debt 
to  the  attaching  creditor,  Ac.;  and  that, 
accordingly,  be  had  made  such  payment ;  it 
VOL.  V.  72 


appearing,  by  the  pleadings,  that  the  bond 
was  assigned  be/ore  the  attachment  nas  insti- 
tuted, and  sua  brought  upon  it  by  the 
assignee,  before  the  payment  made.  Wilson 
v.  Davison,  pi.  1.  p.  178. 
To  prevent  circuity  of  action,  and  attain  the 
ends  ol  natural  justice,  a  Court  of  Equity 
will  completely  indemnify  one  of  the  sureties 
in  a  bond,  by  means  of  a  lien  on  the  property 
of  the  principal  obligor  existing  in  favour  of 
the  other  surety;  notwithstanding  he  has 
himself  relinquished  a  lien  on  the  same 
property  originally  created  for  his  iudemni- 
•  ficatinn  And,  for  this  purpose,  the  Court 
will  compel  tbe  creditor,  (all  the  parties: 
interested  being  before  it)  to  resort  to  that 
property  in  the  first  place  for  satisfaction 
of  his  debt.  West  v.  Belches,  pi.  3.  p.  I  17. 
A  Bond,  for  prosecuting  a  Writ  of  supersedeas, 
being  executed  by  a  surety  only,  without  auy 
priucipal  obligor,  is  insufficient ;  and  a 
supersedeas  issued  thereupon  ought  to  be 
quashed.  Miller  v.  B  tanner haseet,  pi  1.  p. 
197. 

In  debt  on  a  Bond,  in  behalf  of  tbe  survivor 
of  two  joint  assignees,  a  declaration  charging 
that  the  defendant  has  not  paid  the  debt  to 
the  obligee  or  to  the  plaintiff,  without  aver- 
ring, also,  that  he  did  not  pay  it  to  the  other 
assignee  in  his  life  time,  is  bad  on  general 
demurrer.  Nicholson  v.  Dixon* s  Heir,  pL 
I.  p.  108. 

See  Executions ;  and  Stone  v.  Pointer,  pi. 
I.  p.  287. 

A  vendor  of  land,  by  executing  a  conveyance 
and  taking  Bond  and  security  for  the  purchase 
money,  discharges  the  land  from  his  coui  table 
lien  ;  even  while  it  continues  the  property  of 
the  purchaser.      Wilson,  ice.  v.    Graham's 
Executors,  Sec.  pi.  1.  p.  397. 
See  Sureties  ;  and  Txnsiey  v.  Oliver's  Ad- 
ministrator and  Heirs,  pi.  1.  p.  419. 
The  assignee  of  a  Bona  may  recover  of  the 
a*«ignor,  after  suing  the  obligor,  aod  obtain- 
ing a  Judgment,  and  Execution  with  a  return 
of  nulla  bona  $  notwithstanding  his  attorney 
directed  that  appearance  bail  be  not  required 
of  the  obligor.     Harrison's  Administrator  v. 
Raines's  Administratrix,  pi.  1.  p.  456. 
Where  the  principal  and  interest  due  on  a 
Bond  amount  to  more  than  the  penalty,  and 
damages  are  found   by  a  verdict;  Judgment 
ought  not  to  be  entered  for  the  penalty  aod 
costs,  to  he  discharged  by  the  principal  and 
interest,  with  the  damages  so  asseved,  and 
tbe  costs ;  but  for  tbe  penalty  ;ind  damages, 
{if  not  exceeding  those  laid  in  the  Writ.) 
aod  the  costs.    Tennanl's  Executor  v.  Gray, 
pi.  I.  p.  494. 

But  if  the  damages  found  by  the  Jury  exceed 
those  in  the  Writ,  a  new  trial  ought  to  be 
granted,  unless  the  plaintiff  will  release  tbe 
excess  of  damages ;  if  which  be  done,  Judg- 
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ment  may  be  entered  for  the  penalty,  with 
the  residue  of  the  damages  so  found,  and 
costs.  Ibid,  pi.  % 
16.  A  stipulation,  in  a  Bond  or  Deed  of  Trust, 
that,  upon  the  debtor's  failing  at  any  «ime  to  1. 
pay  the  annual  interest,  the  principal  sum, 
(which  otherwise  would  not  be  payable  until 
a  distant  day)  shall  be  considered  due,  is  in 
the  nature  of  a  penalty,  against  which  it  is 
the  province  of  a  Court  of  Equity  to  relieve. 
Mayo  v.  Judah,  pi.  I.  p.  496. 

BRB  VCH. 

1.  See  Equity;  and  Sims' s  Adminialra.hr  v. 
Lewis's  Executor  and  others,   pi.     I.    p.     I. 
29. 

2.  In  assumpsit  if  there  be  several  counts  in  the 
declaration,  the  defendant  should  be  charged 
as  having  failed  to  pay  the  several  sums  of 
mooey  aforesaid,  and  every  part  thereof.  If 
this  be  not  done,  but  the  breach  charged  at 
the  end  of  the  last  count  be,  that  he  hath  not 
paid  the  said  sum  of  money  and  it  appear, 
upon  a  demurrer  to  evidence,  that  all  the 
evidence  adduced  by  the  plaintiff  applies 
only  to  the  first  count,  judgment  ought  to  be 
given  for  the  defendant.  ElHs  v.  7Wner»* 
Administrators,  pi.  I.  p.  196. 

3.  In  debt  on  a  Bond,  in  behalf  of  the  survivor 
of  two  joint  asn'gnees,  a  declaration  charging 
that  the  defendant  has  not  paid  the  debt  to 
the  obligee  or  to  the  ptmnt\ff,  without  aver- 
ring also  that  he  did  not  pay  it  to  the  other  - 
assignee  in  his  life  time,  is  had  on  general 
demurrer.    Nicholson  v.  Dixon's  Heir.  pi. 

1.  p.  198. 

4.  Where  the  extent  of  the  plaintiffs  right  under 
a  covenant  depends,  iu  part,  upon  extrinsic 
testimony,  the  Court  ought  not  to  instruct  the 
Jury,  **  that  if,  upon  the  said  evidence  they 
shall  be  of  opinion  that  certain  facts  are 
established,  then  the  defendant  has  broken  his 
covenant  as  charged  in  the  declaration;"  for 
it  is  not  competent  to  the  Court  to  say 
whether  such  facts  are  sufficient,  or  not,  to 
warrant  such  conclusion,  unless  the  sufficiency 
thereof  had  been  duly  submitted  to  its  judg- 
ment by  a  demurrer  to  the  evidence.  Hoi- 
lingsworth  v.  Dunbar,  pi.  1.  p.  199. 

5.  The  breach   of  covenant   charged    in   the 
declaration,  being  that,  during  a  specified 
period  of  time,  the  defendant  deprived  the 
plaintiff  of  the  water  necessary  for  his  Mill,     I. 
by  diverting  it  therefrom,  and  suffering  it  to 

be  diverted  by  orhers ;  the  plaiuthT  is  not  2. 
limited,  in  proving  ach  committed  by  the 
defendant  or  other  person?,  to  the  period 
stated  in  the  declaration,  but  may  prove 
previous  acts,  in  ,ctmsequence  of  whtct,  the 
injury  was  sustained  during  that  time.  Ibid,  1. 
pi.  2. 


C. 

CAPTION. 

If  the  caption  of  the  decree  ^ 
defendants  to  the  cause,  certain 
whose  answers  are  filed;  and  the"  decree 
states  that  the  cause  was  beard  anon  the 
bill,  answers  and  exhibits ;  it  say  be  inferred 
that  the  answers  of  those  person  were 
noticed  by  the  Court.  Pickett  and  W\ft  v. 
Chilton,  pi.  3.  p.  467. 

CASE  AGREED. 

A  son  being  possessed  of  a  life  estate  in 
certain  slaves,  with  a  contingent  limitatJoa, 
to  his  mother  and  her  heirs,  upon  bis  dying 
without  issue  living  at  the  time  of  bis 
death;  the  mother  died  in  his  life  time, 
leaving  him  her  only  heir;  and  be  after- 
wards died,  without  such  issue:  the  ad- 
ministrator of  the  mother  brought  an  actioa 
of  detinue  for  the  slaves,  against  a  person 
who  was  one  of  the  co-heirs  and  distributees, 
and  also  one  of  the  administrators  of  the 
son,  {but  not  charged  as  such  in  the  declara- 
tion,} and  obtained  a  Judgment,  upon  a  case 
agieed,  by  which  the  parties  rested  the 
decision  of  the  cause  upon  certain  spccjfotd 
points  of  law;  viz.  whether  the  limitation 
to  the  mother  was  legal  and  valid ;  and 
whether,  (notwithstanding  her  death  is  the 
life  time  of  the  son,  who  was  her  only  heir,) 
the  slaves,  so  limited  to  her  on  bis  death, 
became  vested  in  her  administrator :  h  was 
decided  that  such  case  agreed  did  not 
abandon  or  relinquish  the  title  of  the 
administrators  cf  the  son  to  the  slaves  in 
question;  but  the  recovery  was  bad  ia 
subordination  to  their  ulterior  right,  arising 
from  the  circumstances,  that  all  the  debts  of 
the  mother  had  been  paid  by  the  son  in  hu 
life  time;  that  he  died  greatly  indebted; 
and  that  the  slave*  in  question  were  i 
ry  to  pay  his  debt* ;  which 
(though  mentioned  in  the  case  agreed,) 
were  not  included  in  the  points  thereby 
submitted.  RoyaWt  Administrators  v.  Roy- 
aWs  Administrator,  pi.  1.  p.  82. 

CHARGE. 

See  Gaming  Debts ;  and  Carter'1*  Extensors 
v.  Cutting  and  fTt/e,  pi.  5.  p.  223. 
See  Legacies;  and  Matthews   Kxtcusmr  of 
OameU  v.  Noel,  pi  1  p.  4ti0. 

CHANCERY. 

After  issue  joined,  and  the   cause   set  for 
bearing,  the  defendant  in  Chancery  njay  be 
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permitted,  for  good  cause  shewn,  to  amend 
bis  answer,  and  to  plead  the  statute  of  frauds 
and  limitations.  Jackxm't  Assignees  v.  Cut- 
right  and  Clark,  pi.  I.  p.  308. 

3.  A  mistake  of  the  defendants  counsel,  in 
advising  hjm  that  he  could  avail  himself  of 
the  defence  without  pleading,  is  sufficient 
ground  for  leave  to  61e  the  pleas  in  addition 
to  the  answer.    Ibid.  pi.  2. 

3.  The  several  Superior  Courts  of  Chancery 
have  jurisdiction  in  cases  where  their  process 
is  served,  upon  the  defendant,  within  their 
respective  districts;  though  his  place  of 
residence,  and  also  the  land  in  controversy, 
be  in  a  different  district  Hug/us  v.  Halt, 
pi.  1.  p.  481. 

CHILDREN. 

1.  See  Deed ;  and  LightfooVs  ex'ors.  if  others  v. 
Coffin4rWe.pl-  I- P-  42. 

2.  Fattening  hogs  are  not  comprehended  in  a 
bequest  to  one  of  the  testator's  children,  of 
the  stock  belonging  to  the  place  whereon  he 
lived.  KendaWs  «c*or.  ifc.  v.  Kendall  ifc, 
pi.  3.  p.  272. 

3.  A  Bill  in  Equity  in  behalf  of  persons,  suing 
as  •*  children"  of  a  deceased  residuary  legatee 
for  his  share  of  the  residuum,  cannot  he  sus- 
tained ;  it  should  appear  that  the  plaintiffs 
are  the  administrators,  or  other  legal  repre- 
sentatives of  such  legatee.  Hay's  ex'or.  and 
others  v.  Haytif  others,  pi.  I.  p  418. 

4.  To  effect  the  manifest  intention  of  a  Testator, 
the  word  "  children"  may  he  taken  as  syno- 
nymous with  ••  issue."  In  this  case,  therefore, 
a  devise  of  slaves  to  a  married  woman,  "  to 
her  and  her  children  forever,"  was  construed 
to  her  aod  her  issue;  the  Court  being  of 
opinion  that  the  word  u  children,**  was  not 
intended  to  denote  the  devisee,  or  devisees 
who  never  were  to  take,  nor  to  reduce  the 
portion  of  the  interest  of  the  mother  in  and 
to  the  slaves  before  given  to  her  in  tiie  same 
clause,  but  to  declare  th<»  duration  of  her 
interest  therein.  Merrymans  v.  Merryman  if 
other t,  pi.  1.  p.  440. 

CIT1ZEN8. 

1.  The  12th  section  of  the  Act  of  Congress, 
passed  September  24th,  1789,  entitled  "  an 
Act  to  establish  the  Judicial  Courts  of  the 
United  States,**  does  not  exteod  to  cases  in 
which  citizens  are  joint  defendants  with  aliens, 
or  with  citifeos  of  other  states,  and  have  also 
essential  interests  in  tlte  cause,  which  may 
be  effected  by  a  removal  into  the  Federal 
Court.  rVilHams  v.  Price,  pi.  1.  p.  M)7. 

2.  Quart,  whether  that  section  extends  to  any 
case  in  which  citizens  are  joint  defendants 
with  aliens,  or  with  citizens  of  other  states  ? 
Ibid.  pi.  2. 


Quart,  whether  the  provisions  of  that  section 
be  authorized  by  the  Constitution  of  the 
United  States  ?    J6ii.pl.  3. 

CLERKS. 

The  Clerk  of  this  Court  being  required,  by 
an  \ct  of  Assembly  enacted  since  he  came 
into  office,  to  pive  bond  and  security  for  per- 
formance of  his  official  dutv,  the  Court  con- 
sidered it  not  proper  to  dispense  with,  or 
sanction  the  non- execution  oi  such  bond,  or 
to  pronounce  any  opinion  as  to  the  conse- 
quences of  his  failing  to  do  so;  but  left  it  to 
him  to  execute  the  same,  or  not,  at  his  own 
peril,  to  be  adjudged  of  in  case  of  failure,  by 
a  Court  having  competent  jurisdiction  of  the 
case.    Harrison  Dance's  oast,  pi.  1.  p.  340. 

2.  Quaere,  whether  the  Clerks  of  the  Chancery 
District  Courts  of  Richmond,  Williamsburg 
and  Staunton,  and  the  Clerks  of  the  Court 
of  Appeals  and  General  Court  were  constitu- 
tionally bound  to  give  bond  and  security  for 
performance  or  their  official  duties;  being 
required  to  do  so  by  an  Act  of  Assembly 
enacted  after  they  cam*  into  office"?  Ibid,  pi  2. 

3.  See  Decree  ;  and  Pickett  if  wft  v.  Chdton, 
pi.  2.  p.  467. 

CODICIL. 

1.  The  addition  of  a  Codicil  to  a  Will  is  not 
sufficient  to  operate  as  a  devise  of  lands  pur- 
chased by  the  Testator  between  the  date  of 
the  Will  and  the  date  of  the  Codicil ;  there 
being  no  words  in  the  Codicil  indicating  such 
to  be  the  intention  of  theTestator.  KendaWs 
tx*or.  ifc.  v.  Kendall  &  others,  pi.  1.  p.  272. 

COLLBGE. 

1 .  The  Trustees  of  a  College  being  incorporated 
may  sue  by  their  corporate  title  without  set- 
ting out  their  individual  names.  Legrandv. 
Hampden  Sidney  College,  pi.  2.  p.  324. 

COMMISSIONS. 

I.  Although,  under  peculiar  circumstances,  an 
allowance  may  be  made  to  executors,  in  ad- 
dition to  the  Commissions  given  to  attornies 
for  collecting  debts  confided  to  them, 
such  addition  of  commission  ought  not,  io 
general,  to  be  allowed  where  the  debtors 
reside  in  or  near  the  neighbourhood  of  the 
Executor*,  who  consequently  might  collect 
the  monies  themselves.  Carter's  export,  v. 
Cutting  and  tvtfc,  pi.  9.  p.  22i. 

COMMISSIONERS  IN  CHANCERY. 

L  Soe  Mortgage  ;  and  Wood's  cafor.  if  Miller  v. 
Hudson  Sf  others,  pi.  1.  &  2.  p.  423. 
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COMPENSATION. 

1.  A  purchaser  of  land,  tiling  for  breach  of  a 
contract  to  make  a  good  title  may  with  pro- 
priety come  ioto  a  Court  of  Equity  for  pe- 
cuniary compensation,  instead  of  proceeding 
at  law  io  the  first  instance,  if  the  vendor  has 
conveyed  away  his  property  in  trust  wherehy 
there  might  he  a  difficulty  io  obtaining  satis 
faction  of  bis  judgment  when  recovered,  the  - 
vendor  or  his  lawful  representative,  together  ' 
with  the  trustees  and  cestuys  que  trusts  being 
made  defendants  to  the  hill.    Sims's  adroV. 

v.  Lewis's  es'ors.  4  others,  pi.  I    p.  29. 

2.  See  Equity;  and  Crenshaw  v.  Smith  and 
others,  ?l  I.  p.  415. 

COMPROMISE. 

I.      A  party  is  not  bound  by  any  -admission  of 
his,  in  sn  offer,  tending  to  a  compromise,     - 
which  was  not  accepted.     Williams  v.  Pricet      ' 
pi.  7.  p.  507. 

CONDITION. 

1.  The  Condition  of  a  Bood  being,  "  whereas 
the  obligor  did  lend  to  J.  W.  $2560  of  the 
obligee'?  money,  and  the  said  J  W.  having  j# 
failed,  but  before  he  failed  paid  $500  ;  and 
whereas  the  said  obligor  has  instituted  a  suit 
against  said  J.  W.  for  the  recovery  of  said 
money}  now,  if  the  said  obligor  shall  pay 
the  whole  sum  so  lent,  if  it  can  be  recovered  »• 
from  the  said  J.  W.%  or,  in  ca*e  it  cannot  be 
wholly  recovered,  will  lose  the  one  half  of 
that  sum  which  cannot  be  recovered,  then 
the  above  obligation  sliall  be  void,  otherwise 
to  remain  in  full  force  and  virtue ;"  a  alea 
Stating,  "  that  he  the  raid  obligor  could  not 
recover  of  J  W ,  or  his  endorser,  the  sum  of  1. 
money  io  the  said  condition  mentioned,  or 
any  part  thereof  and  that  he  paid  to  the 
obiigee  one  half  of  the  sum  which  could  not 
be  so  recovered,  and  the  farther  sum  of  five  - 
hundred  dollars,"  is  a  good  and  sufficient  plea 
io  bar  to  an  action  upon  the  bond  ;  without 
any  farther  averment  that  the  said  obligor 
had  used  due  diligence  in  prosecuting  the  suit 
against  J.  W.;  and  without  stating  what 
measures  be,had  taken  to  recover  the  money, 
or  who  the  endorser  was.  Cooke  v  Graham's 
adm'r.  pi.  I.  p  172. 

%  A  father  having  undertaken,  by  written 
agreement,  as  surety,  for  the  payment  of  a 
gaming  debt  of  his  son  ;  and,  afterwards,  by 
his  Will,  (reciting  that  he  had  so  become  1. 
surety,)  having  devised  to  his  son  certain 
real  estate  charged  with  1  he  payment  of  that  2. 
debt :  such  charge  is  not  a  Condition  prece 
dent  binding  the  son  or  bis  representatives  to 
pay  it ;  but  he  and  they  shall  hold  the  estate 
discharged  thereof.  Cartels  ex'ors.  ▼.  Cut- 
Hngie  Wife,  pi.  5  p.  323. 

3.  In  debt  on  a  Bond,  with  Condition  to  perform 
ao  award,  to  be  made  by  certain  arbitrators , 


the  Condition  being  made  a  part  of  Ham  record 
by  Qyer«  "^  **"  defeodast  haviog  pleaded 
"  Conditions  performed  ;"  the  plaintiff  v#w 
set  forth  The  award  and  aver  a  breach  of 
the  Condition  by  a  special  Replication;  do* 
having  done  so  in  bis  declaration  But,  if  at 
neglect  to  do  this,  and  reply  generally.  Judg- 
ment onght  to  be  a^rest^d  after  a  verdict  io 
his  favour.  Great  v  Bailey,  pi.  1.  p  246. 
If  an  agreement  for  sale  of  land  he  made 
subject  to  a  Condition,  that  the  prire  thereof 
shall  afterwards  be  ascertained  by  the  parties; 
and  one  of  the  parties  die,  without  agreeing 
upon  the  price,  such  agreement  n  too  in- 
complete and  uncertain  to  he  carried  ioto 
etecut  ion  by  a  Court  of  Equity.  Graham  r. 
Call  ex'or.  qfMtans,  pi.  1.  p.  396. 

CONSIDERATION. 

In  the  action  of  assumpsit,  if  no  Considrrotion 
for  the  promise  be  laid  in  the  declaration^ 
Judgment  ought  to  be  arrested,  notwithstand- 
ing it  be  founded  on  a  written  agreement. 
Moseley  v.  /uncs,  p.  23. 

CONSTITUTION  OP  VIRGINIA. 
See  Act  of  Assembly  ;  and  Harrison  Donee's 
case,  pi.  2.  p.  349. 

CONSTRICTION  OF  CONTRACTS. 

The  general  usage  and  understanding  of  the 
people  of  this  country  in  relation  to  the  sub- 
ject, is  an  in.  port  ant  circumstance  to  be  con- 
sidered in  the  construction  of  a  contract 
Harris  v.  Nicholas,  pi  3.  p.  4t3. 

CONSTRUCTION  OF  LAWS. 
See  Mortgage;  and  Woofs  Ex'or.  tf  MxOtr 
v.  Hudson  and  others,  pi  1  p.  4*3. 

CONTRIBUTION. 

A  creditor  having  obtained  a  Judgment 
agamst  an  Exeruior  as  such  and  sued  out  iJL 
fa.  de  bonis  testatoris,  which  proved  iot-flrct- 
ual,  may  either  resort  to  his  action  at  law 
to  establi«h  a  devastavit,  or  file  a  Bill  ia 
Equity,  against  the  Executors  and  Legatees, 
for  an  account  of  assets  and  proportional 
contribution  to  pay  the  debt.  Sampson  v. 
Payne's  Ex'or.  and  LtgaUes,  pL  I.  p.  176. 

CONTRACT. 

See  Equity ;  and  Situs's  adm*r  v.  Lewis's 
JSr'or.  und  others,  pi  1.  p  29. 
Where  it  appe.trs  that,  at  the  time  of  cater- 
ing into  a  Contract  for  sale  of  a  trad  of  tend, 
there  was  a  mi  understanding  betsreew  the, 
parties,  as  to  the  identity  of  the  laad  to 
which  the  Contract  related,  a  Coon  of 
Equity,  in  its  discretion,  ought  mot  to  inter- 
fere by  decreeing  a  specific  performance. 
Graham  v.  Hondren,  pt  1.  p.  185. 
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3t     The  first  endorser  of  a  note  in  point  of  ft'me,    3. 
m  not  of  course  first  responsible     Chalmers, 
Jmes  SfCo.vM  Murdo,  pi.  2.  p.  25:, 

4.      If  the  payee  of  a  note  write  ftis  name  over 
th<it  of  a  perron,  who  endorsed  it  in  bltmk. 
but  refused  to  do  no  except   upon  the  ground 
of  the  respomibility  of  the   pnyee  as  first 
endorser,  he  thereby  make*  htinwlf  re*ponsi>    4. 
ble,  a*  such,  in  point  of  contract     Ibid,  pi  3. 
-5.      It  seeim  that  payment  of  the  purchase  money    5. 
if  not  puffi.  ient  part  performance  of  a  verbal . 
Contract     for  land,  to  take  it   out    of  the 
•tattite  of  frauds.    Jackson',s  asm'gnees.  v  Cut- 
right  if  Clark,  pi.  3.  p  308. 

6.  Se#»  Construction  of  Contracts  ;  and  Harris 

v   Nicholas,  pi  3  p    4tt3.  6. 

7.  Per-nual  and  even  transitory  and  Ouctttating 
property  may  b»»  made  the  subject  of  a  Inn, 
at  the  pleasure  of  the  contracting  parties,  but, 
generally,  explicit  words  should  be  used  to 
effect  that  purpose,  where  such  lien  h  not  I. 
rained  by  operation  of  law  or  Equity. 
WMams  v  Price,  pi  8.  p.  507. 

ft.      li  seems  just,  however,  that  the  property 

purchased  should  be  considered  liable  for  the  2. 
purchase  money ;  especially,  in  a  case  in 
which  a  personal  exemption  of  the  purchaser 
has  been  stipulated,  and  where  the  parties 
themselves,  by  their  subsequent  acts,  appear 
to  have  expounded  the  contract  in  that  sense. 
Ibid  pi.  9. 

9,  If  personal  property  cou<isting  of  perishable  '• 
^  articles,  provisions,  raw  materials  for  manu- 
facture, implements  necessary  for  a  furnace, 
Ac  be  pledged,  together  with  the  furnace 
and  land,  for  payment  of  the  purchase  mo  I. 
ney  ;  the  Hen  in  not  lo  be  construed  «o  strictly 
as  to  tie  up  the  property  from  use,  nor  that 
even  the  same  kind  and  amount  of  property 
•  shall  be  forthcomins  io  future;  without  a 
stipulation  to  that  effect :  but  the  purchaser  ■• 
is  bound  to  make  good  only  such  waste 
thereof  as  sha*t  have  arisen  from  \m  fraud, 
ivi{ful  defiult  or  misconduct,  aod  to  give  up 
what  remains  on  hand  when  he  surrenders 
the  property  in  satisfaction  of  the  debt.  Ibid. 
pi.  10. 

CONVEYANCE. 

1.  See  Jurisdiction  ;  and  Taylor  v.  Ficklin,  pL 

1.  p.  2*. 

2.  A   Deed  of  bargain  and  sale,  admitted  to 
record  oil  the  acknowledgement  of  the  bar-    2. 
gainer  in  Court  without  any  actual  delivery 
thereof  to  the  bargainee,  was  determined  to 

be  good  in  law  as  a  Deed  deliveied;  the 
bargainee  having  entered  upon  the  land  im- 
mediately after  the  purchase ;  having  paid 
a  part  of  the  purchase  money ;  retained 
possession  according  to  the  bargain;  and, 
upon  being  informed  of  the  Deed,  approved 
thereof,  and  claimed  title  to  the  land  thereby 
intended  to  be  conveyed.  Commonwealth  v. 
Selden  *  Scddcn,  pi.  2.  p.  160. 


The  finding  of  an  inquest  of  escheat  io  favor 
of  the  Commonwealth  will  not  take  away  the 
title  of  a  pin  chaser  claiming  by  a  Deed  of 
bargain  and  sale  executed  and  recorded 
before  the  inquest  was  sealed,  though  with' 
out  the  knowledge  of  the  bargainee  uutil 
after*  ardr.  ibid,  pi  3 
See  Executm  t  if  administrators  ;  and  Grant- 
land  v.  Wight E&or.  Iff  pi.  2.  p.  295. 
A  vendor  of  land,  by  executing  a  conveyance 
and  taking  bond  and  security  for  tiie  pur- 
chase money,  discharges  the  land  front  His 
equitable  lien,  even  while  it  continues  the 
property  of  the  purchaser.  Wilson  and  others 
v.~&ratutm,s  Ex'ors  ifc  pi  I  p  297. 
See  Devise;  and  Hundley  v.  Lyem,  pi.  4. 
p.  342. 

CORPORATIONS. 

The  trustees  of  a  college,  being  incorporated, 
may  sue  by  their  corporate  title,  without 
setting  out  their  individual  names.  Legrund 
v.  Hampden  Sidney  College*  pi  2.  p.  324 
A  written  agreement  for  sale  of  the  lands  of 
a  corporation,  though  not  with  the  cou*mon 
seal  affixed,  may  be  enforced  iu  Equity* 
Ibid.  pi.  3. 

COST8. 

See  Appeal:  and  Stomers  admyr.  of  Bragg 
v.  Smith's  Ex'or.  pi.  2.  p.  402. 

COIRTS. 
See  Chancery ;  and  Hughes  v.  Hall,  pi  I. 
p.  431. 

COVENANT. 

Where  the  extent  of  the  plaintiff's  right, 
under  a  covenant,  depends,  in  part,  upon  ex- 
trin>k  testimony ;  the  Court  ought  not  to 
instruct  the  Jury  4t  that,  if  upon  the  said 
evidVnce  they  shall  be  of  opinion  that  certain 
facts  are  established,  then  the  defendant  hat 
broken  hi*  covenant  as  charged  in  the  declara- 
tion;" for  it  is  not  competent  for  the  Court 
to  say  whether  such  facts  are  sufficient  or 
not.  to  warrant  such  conclusion,  unless  the 
sufficiency  thereof  bad  been  duly  Mibmitted 
to  its  Judgment  by  a  demurrer  to  the  evidence 
Hollingsmorth  v  Dunbar,  pi.  I.  p  199. 
The  breach  of  covenant  charged  in  the 
declaration  being  that,  during  a  specific 
period  of  time,  the  defendant  deprived  the 
plaintiff  of  the  water  necessary  for  his  mill, 
by  diverting  it  therefrom,  and  suffering  it  to 
be  diverted  by  others;  the  plaintiff  is  not 
limited,  in  proving  acts  committed  by  'he 
defendant  or  other  persons,  to  the  period 
stated  in  the  declaration  ;  but  may  prove 
previous  acts,  in  consequence  of  nkick  the 
injury  rms  sustained  during  that  time.  Ibid. 
nl.2. 
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3.  A  writing  under  teal  being  in  these  words ; 
44  for  the  hire  of  four  negro  fellows  the 
present  year,  mho  are  to  be  returned  rnetl 
clothed  on  or  before  the  25tk  of  December.  I  2. 
proause  to  pay,  &c ;"  Queere,  whether  soeh 
writiog  eonUins  a  esaaumf  to  return  Ike 
negroes,  as  well  as  to  pay  the  money? 
Harris  r.  Nicholas,  p\.  I.  p.  483.  3. 

4.  A  Covenant,  by  a  person  airing  a  slave,  to 
return  hiss  at  the  end  of  the  year,  is  not  to  4. 
be  considered  as  a  Covenant  to  insure  such 
return  in  the  event  of  bis  death  in  the  mean  5. 
time,  although  it  be  occasioned  by  a  cruel 
and  excessive  beating,  perpetrated  by  the 
overseer  under  whose  soperintendance  be 
was  put.    Ibid.  pL  2. 

CREDIT. 

1     That  slaves  were  sold  en  a  credit  for  more    _ 
than  a  sum  which  the  seller  had  previously    °* 
offered  to  take  for  them  in  cash,  with  interest 
thereon  during  the  time  of  credit,  and  that 
the  seller  was  accustomed  to  lend  money  on    7a 
usurious  interest,  is  not  sufficient  evidence 
that  such  sale  was  intended  as  a  cover  for 
usury ;  there  being  no  proof  that  a  loan  of 
money  was  intended  by  the  parties.     West 
v.  Belches,  pi.  I.  p.  187. 

CREDITORS. 

1.  8ee  Fraud;  and  Thomas  v.  Soper,  pi.  1.  p. 
28.  8. 

2.  See  Deed;  and  Scott  and  Wife  and  others  v. 
Gibbon  and  Co.  and  others,  pi.  1.  p.  86. 

3.  Five  years  peaceable  and  uninterrupted  pos- 
session of  slaves,  under  a  loan  not  evidenced 
by  deed  duly  recorded,  vests  a  title  in  the 
loanee,  which  enures  hi  favour  of  his  credi- 
tors, and  cannot  be  devested,  as  to  them,  by  9. 
bis  returning  the  same  to  the  lender,  after 
the  said  five  years  have  expired  Garth's 
Executors  v.  Barksdale,  pi.  I.  p.  101. 

4.  See  Agreement  /  and  Williamson  v.  Gordon's 
Executors,  pi.  1   p.  242.  1. 

5.  8ee  Loan  ;  and  Boyd  and  Swepson  and  others 

v.  Stainback  and  others,  pL   I.   2.   3.   p.    2. 
305. 

CRIM.  CON.  3* 

I.     See  Adultery;  and  IAgonv.  Ford,  pi.  2.    4* 
p.  10. 

CU8TOM. 

1.     See  Usage ;  and  Harris  v.  Nicholas,  pi.  3. 
p.  483. 

D 

1. 
DAMAGES. 

J.     Whether,  in  an  action  for  words,  circum- 
stances of  suspicion,  not  amounting  to  full 


justification*  ssay  be  proven  t»  ■ 

damages.    Chttmrntd  v.  Mayo, 

16. 

A  general    verdict   in 

entire  damages  on  several  coasts  (i 

which   are  defective,)   is    not 

Buster  v.  Ruffner,  pi.  2.  p.  27. 

See  BpsOu;    and  Sims' s  Aim 

Lexis's  Executor  and  others,  pL  1.  p. 


See  Execution  ;  and  Camngfosi  v. 

pi.  1.  p.  32. 

In  an  action  on  the  case  for  c 

damages  occasioned  by  the  election  atansiQ, 

if  the  damages  recovered  be  lest  than  one 

hundred  dollars,  the  defendant  caoootajyeal 

to  the  Court  of  Appeals,  notwKbatasidang  it 

appears  from  the  record  that  the  r%Atf  to 

erect    the    mill    was    drawn  is  question. 

Skismntk  v.  Young,  pi.  1.  p.  27S. 

See  Judgment;   and   Stomrs  gjuiHss   of 

Bragg  v.  Smith's  Executor,  pL  2.  and  3.  p. 

402. 

Where  the  principal  and  interest,  doe  on  a 

Bood,«moimlto  snore  than  the  mmmttm,  and 


damages  are  found  by  a  verdict; 
ought  not  to  be  entered  for  die  penalty 
and  costs,  to  be  discharged  by  the  svradnW 
and  interest,  with  the  damages  no  assess- 
ed and  the  costs;  but  for  the  pemottywod 
damages,  if  not  exceeding  those  in  the  WriL 
TennanVs  Executor  v.  Gray,  pi.  I.  p. 
404. 

But  if  the  damages  found  by  the  Jury  exceed 
those  in  the  Writ,  a  new  trial  ought  to  bs 
granted,  unless  the  plaintiff  will  release  the 
excess  of  damages,  if  which  be  done, 
Judgment  maybe  entered  for  the  penalty, 
with  the  residue  of  the  damages  so  found 
and  costs.  Ibid.  pi.  2. 
See  Election;  and  Williams  v.  s^rice,  pL  II. 
p.  507. 

DEBTS. 

See  Evidence  ;  and  Dunbar  v.  Basle,  pL  2. 

p.  24. 

See  Immaterial  Issue  ;  and  Bcatty  v.  Smith 

and  others,  pi.  1.  p.  39. 

See  Lands  ;  and  Carter's  Executor  v.  Cutting 

and  Wife,  v\.  6.  p.  223. 

See.Communons;  and  Ibid.  pL  9.  p.  234. 

DEBTOR. 

See  Pledge;  and  Williams  v.  Price,  pL 
5.  and  6.  p.  507. 

DECLARATION. 

In  the  action  of  assumpsit,  if  no  consideration 
for  the  promise  be  laid  in  the  declaration, 
judgment  ought  to  be  arrested,  notwithftaad- 
int  it  be  founded  on  a  written  agrement 
Moseley  v.  Jones,  pi.  1.  p.  S3. 
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2.  See  Arrest  ef  Judgment;  and  Buster  v.    0. 
Rujfhtr,  pi.  1.  p.  27. 

3.  See  Immaterial  Issue ;  and  Beatty  v.  Smith 
and  ethers*  pi.  1.  p.  39. 

4.  In  assumpsit,  if  there  be  several  countt  in  the 
declaration,  the  defendant  should  be  charged 
at  having  foiled  to  pay  the  several  turns  of 
money  aforesaid,  and  every  part  thereof.  If 
this  be  not  done,  but  the  breach  charged  at 
the  end  of  the  last  count  be  that  he  hath  not  1- 
paid  the  said  sum  of  money ;  and  it  appear, 
upon  a  demurrer  to  evidence,  that  all  the 
evidence,  adduced  by  the  plaintiff  applies 
only  to  thejSrsf  count,  judgment  ought  to  be 
given  for  the  defendant.  Ellis  v.  Turner's 
Administrators,  pi.  I  p.  96. 

5.  In  debt  on  a  Bond,  in  behalf  of  the  survivor 
of  few  joint  assignees,  a  declaration  charging 
that  the  defendant  has  not  paid  the  debt  to  2. 
the  obligee,  or  to  the  plaintiff',  without 
averring  also  that  he  did  not  pay  it  to  the 
other  assignee  in  bis  life  time,  is  bad  on 
general  demurrer.  Nicholson  v.  Dixon's 
Heir,  pi.  1.  p.  198. 

6.  See  Partnership  ;  and  Shields  v.  Oney,  pi.  1. 
p.  550. 

DECREE. 

1.  See  Equity  ;  and  Isaac  v.  Johnson,  pi.  1.  p.    3. 
95. 

2.  It  is  no  objection  to  a  Decree  that  it  i«  nomi- 
nally in  favour  of  one  defendant  against 
another,  if  it  be  substantially  in  favour  of  the 
complainant.     West  v.  Belches,  pi  4.  p.  187. 

3.  See  Devise  ;  and  Hundley  v.  Lyons,  pi  4.  p. 
342. 

4.  An   attachment  ought  not  to   be  awarded 
against  a  party  for  refusing  obedience  to  a 
Decree,  which  as  yet  remains  general  and    4. 
uncertain,  and  the  extent  of  which,  as  it  relates 

to  him,  he  cannot  ascertain  without  applying 
to  the  Court  for  a  farther  Decree.  Birchett 
and  others  v.  Boiling,  pi.  2.  p.  442. 

5.  A  Decree  ought  not  to  oe  reversed,  for  uncer- 
tainty in  matters,  as  to  which  it  is  only  inter* 
locutory,  and  may  be  perfected  by  application 
to  the  Court.   Ibid.  pi.  3. 

6.  See  Legacies;  and  Matthem  Ex'or.  ofGarnett 
y.  A'oei,  pi.  2.  p.  4(30. 

f .  The  Clerk's  stating  in  the  transcript  of  the  5. 
Record,  that  certain  answers  which  are  filed, 
and  copied  iu  such  transcript,  were  not  noticed 
by  the  Court,  is  not  to  be  relied  upon  by  the 
Appellate  Court,  if  the  contrary  may  be 
inferred  from  the  Decree  itself.  Pickett  and 
W\fe  v  Chilton,  nl.  2.  p.  467. 

8.  If  the  caption  of  the  Decree  names,  as  defend- 
ants to  the  cause,  certain  persons  whose  an- 
swers are  filed ,  and  the  Decree  states  that 
the  cause  was  beard  upon  the  bill,  answers 
and  exhibits ;  it  may  be  inferred  that  the 
answers  of  those  persons  were  noticed  by  the 
Court.    I5id.pl  5. 


It  is  not  sufficient  ground  for  reversrcg  an 
interlocutory  Decree,  that  no  day  was  given 
to  an  infant  defendant  to  shew  cause  against 
it  after  he  should  come  of  age ;  because  such 
omission  may  be  corrected  in  the  final  Decree. 
itul.pl.  5. 

DEED. 

Although,  in  the  case  of  an  absolute  Deed  of 
slaves,  where  the  grantor  remains  in  possession 
after  the  execution  and  recording  of  the  same, 
such  Deed  is  to  be  regarded  as  frodulent  and 
void  as  to  creditors  and  subsequent  purchasers, 
yet  the  same  is  obligatory,  and  cannot  be  im- 
peached, as  between  the  grantor  and  grantee, 
and  their  representatives.  Thomas  v.  Sower, 
pi.  1.  p.  28. 

A  wife  has  not  such  an  interest  in  that  por- 
tion of  the  personal  estate  of  her  husband,  to 
which  she  may  be  entitled  in  the  event  of  hit 
dying  intestate,  or  leaving  a  Will  which  she 
may  renounce,  as  that  an  absolute  and  irrevo- 
cable, though  merely  voluntary,  Deed  there- 
of, executed  by  him  to  his  children  by  a 
former  marriage,  can  be  considered  a  fraud 
on  ber  rights,  or  be  set  aside  at  her  instance. 
LightfooVs  Errors,  and  others  v.  Colgin  and 
Wife,  nl.  1   p.  42. 

A  Deed  of  marriage  settlement  executed  be- 
fore and  recorded  after  the  marriage, but  within 
the  time  allowed  by  law,  is  conclusive  against 
the  creditors  of  the  husband  for  debts  con- 
tracted by  him  before  the  marriage.  And 
this  although  *uch  Deed  was  recorded  upon 
the  acknowledgment  of  the  parties,  without 
any  privy  examination  of  the  wife.  Scott  and 
Wx/e  and  others  v.  Gibbon  3;  Co.  and  others, 
>1.  l.j>.8G. 

f  plaintiffs  in  equity  charge  in  their  bill  that 
a  Deed  of  marriage  settlement,  under  which 
they  claim  was  executed  before  the  marriage, 
though  recorded  afterwards ;  it  being  also 
expressed,  in  the  recital  of  the  Deed,  that  the 
same  is  made  in  contemplation  of  a  marriage 
shortly  intended  to  be  solemnized,  &c. ;  and 
that  allegation  be  not  denied  or  noticed  in 
the  answer ;  it  must  be  considered  as  admitted 
to  be  true  without  farther  proof.  Ibid.  pi.  2. 
p  86. 

A  Deed  of  Bargain  and  Sale,  admitted  to 
record,  on  the  acknowledgment  of  the  bar* 
gainor  in  Court,  without  any  actual  delivery 
thereof  to  the  bargainee,  was  determined  to 
be  good  in  law  as  a  Deed  delivered ;  the 
bargainee  having  entered  upon  the  land  im- 
mediately after  the  purchase  ;  having  paid  a 
part  of  the  purchase  money ;  letained  posses- 
sion according  to  tfie  bargain ;  and,  upon  being 
informed  of  the  Deed,  approved  thereof,  and 
claimed  title  to  the  land  thereby  intended  te 
be  conveyed.  Cornnummalth  v.  Stlden  and 
Sedden,  pi.  2.  p.  160. 


ft 
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6.  The  (Win*  of  an  loqoest  of  Escheat  in  favour 
of  the  Commonwealth  will  not  take  away  the 
title  of  a  purchaser  claiming  by  a  Deed  of 
Bargain  and  Sale  resettled  and  raoordad  before  3. 
the  Inquest  wan  sealed,  though  without  the 
knowledge  of  the  bargainee  until  afterwards, 
Ifrid  pi  3 

7.  Quart,  whether  an  execution  can  legally  be 
levied  on  property,  the  ponesiii'xi  of  which 
ha«  p  imed  from  the  debtor,  and  remained  in 
a  third  person  for  more  than  6ve  years,  in 
pursmnce  of  a  Deed  said  to  be  fraudulent,  4. 
but  regularly  recorded,  and  importing  on  its 
face  to  he  for  a  valuable  consideration  :  before  5. 
such  Deed  has  been  impeached  and  convicted 

oi  fi  nid  by  the  decree  of  a  Court  of  competent 
jurisdiction  ?    Lawrence  v.  Swann  l(  others, 
pi    I    p  332 
B.     see  Lmd< ;  and  Hundley  v  Lyons,  pi.  2.  and 
3  p  342. 

9.  8e**  Doner;  aod  Moore  v.  Gilliam,  pi.  2.  p. 
346. 

10.  See  Agent ;  and  Travis  v.  Claiborne,  pi.  1. 

p.  435  L 

DEED  OP  TRUST. 
1.     See  Equity  ;  and  Taylor  v  Ficklin  if  others, 


pi.  1.2  3.  p.  25 
X     &ee^ 


'Trust:   {Deed  of,)  and    Williamson*. 
Gordon's  Errors,  pi.  1   257 

3.  If  it  appear  from  the  Record  in  Kjectm^nt 
that  th  defendant  or  his  testator  had  adverse 
possession  of  the  land  at  the  time  when  a 
Deed  of  Trust  under  which  the  plaintiff  claims 
was  executed,  judgment  ought  to  be  rendered 
for  the  defendant,  although  the  nature  of  his 
title  does  not  appear.  Bream  v.  Cooper's 
heirs,  pi.  2  p  7. 

4.  A  stipulation,  in  a  Bond  or  Deed  of  Trust, 
that,  upon  the  debtor1*  failing  at  any  time  to  1. 
Dc*y  the  annual  interest,  the  principal  sum 
(which  otherwise  would  not  be  payable  until  2. 
a  distant  day)  shall  he  considered  due.  is  in 
the  nature  of  a  penalty,  agiinst  which  it  is  in 
the  province  of  .»  Court  of  Equity  to  relieve. 
Mayo  v.  Judith,  pi    1    p.  405 

5.  Innucli  case,  thepiyment  or  tender  of  the  !• 
interest,  at  any  time  before  the  sale  under 
the  Dfed  of  Trust,  authorises  the  debtor  to 
call  upon  the  Court  of  Chancery  to  prevent 
the  sa'e.  And  by  virtue  of  the  Act  of  As- 
sembly concerning  executions,  p,.««ed  Nov.  2 
25,  1*114.  the  debtor  was  authorized  to  sub- 
stitute bond  and  security  io  lieu  of  payment. 
JM.  pi.  2 

DEFENDANTS. 

1.  See  Decree  ;  and  West  v.  Belckes,  pi.  4.  p. 
187. 

2.  The  several  Superior  Courts  of    Chancery    1. 
have  jurisdiction  in  case*  where  their  process 

is  served,  up-m  the  defendant,  within  their 
respective  districts j  though  his  place  of  reii* 


aVitecaod  also  the  land  in  I— ifVewrjy.  be  m 
a  different  district  Hughes  v.  Bals\  pi  I  p. 
431. 

If  the  caption  of  the  decree  Dames  aw  steles*! 
ants  to  the  cause,  certain  persons  whose 
answers  are  filed  ;  and  the  decree  sta.tr*  that 
the  cause  was  beard  upon  the  bill,  ■suawn 
and  exhibits;  it  may  he  inferred  that  the 
answers  of  those  persons  were  noticed  by  the 
Court.  PickaUand  Wife,  v.  CkiUom,  pi  3. 
p.  4«7 

See  CiHaens  ;  and  Williams  v.  Price,  pL  L 
aod  2.  p.  507. 

If,  by  direct im  of  the  plaintiff  tbe  writ  be 
served  on  one  only  of  two  partner*  in  trade, 
when  the  declaration  shews  Owl  the  plaintiff 
knew  the  names  of  both,  and  he  get  a  verdict, 
upou  the  plea  of  nan  assumpsit,  pleaded  by 
the  partner,  00  whom  the  writ  wa«  served ; 
judgment  ought  to  be  arrested.  Skidds  v. 
Oney,  pi   I.  p  550 

DELIVERY  OP  DEEDS. 

A  Deed  of  Bargaio  and  Sale,  admitted  to 
record  00  the  acknowledgment  oftbe  bargainer 
in  Court,  without  any  actual  delivery  thereof 
to  the  bargainee,  was  determined  to  be  good  is 
law  as  a  Deed  delivered;  the  bargainee  baviaf 
entered  upon  the  land  immediately  after  the 
purcha«e ;  having  paid  a  part  of  the  purchase 
money  ;  retained  possession  according  to  the 
bargain ;  and.  upon  being  informed  of  tbe 
Deed,  approved  thereof,  and  claimed  title  to 
the  land  iheivb\  intended  to  be  conveyed. 
Commonwealth  v.  Selden  and  Seddon,  pi  2. 
p.  117. 

DELIVERY  (OP  600DS  SOLD) 
See  Assumpsit ;  aod  Jones  v.  Stevenson,  pL 
I.  p.   I. 

See  Factor  ;  and  Hawaii  If  Co.  v.  Dams  and 
Chalmers,  pi  1.2.  p.  34. 

DEMURRER. 

Quosre.  whether  it  is  competent  to  &» 
plaintiff,  in  any  action  other  than  Replevin, 
to  lender  an  issue  in/act  by  a  Replteatioa, 
and  an  issue  in  law  by  a  decMirrer  to  the 
same  plea  ?  Jones  v  SUrtnson,  pi.  3.p  I 
Whrm-ver  there  if  an  issue  in  tact,  mad  also 
a  demurrer,  the  demurrer  oueht  first  regerariy 
to  b»»  decided ;  but  an  irregularity  in  this 
respect  is  not  sufficient  to  reverse  a  Jodf  meat 
to  which  there  is  00  other  objection.  Ibid- 
pi.  4  p   I. 

DEMURRER  TO  EVIDENCE. 

If  the  case  be  clear  against  the  party  tender* 
ing  a  demurrer  to  evidence,  tbe  Court  may 
refuse  to  compel  the  other  party  to  join. 
Dunbar  v.  Btule,  pi.  I.  p.  24. 
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I  la  assumpsit,  if  than  be  several  counts  In 
the  declaration,  the  defendant  should  be 
charged  at  having  "  failed  to  pay  the  several 
susst  of  money  aforesaid,  and  every  pert 
thereof.'*  If  thit  be  not  done,  but  the  breach 
charged  at  the  end  of  the  last  count  be,  that 
*  he  hath  not  paid  the  seta*  Mm  of  money ;" 
aad  it  appear,  upon  a  demurrer  to  evidence, 
that  all  the  evidence  adduced  by  the  plaintiff 
-  applies  only  to  the  first  count,  Judgment 
ouzbt  to  be  given  for  the  defendant  Ellis 
▼.  Tuner's  adm'rs.  pL  1.  p.  196. 

8.  Where  the  ezteot  of  the  plaintiff's  right  under 
a  covenant  depends,  in  part,  upon  extrinsic 
testimony  {  the  Court  ought  not  to  instruct 
the  Jury  **  that  if,  upon  the  said  evidence, 
they  shall  be  of  opinion  that  certain  facts  are 
established,  then  the  defendant  has  broken 
his  covenant,  as  charged  in  the  declaration  ;" 
for  it  is  not  competent  to  the  Court  to  say 
whether  such  nets  are  sufficient,  or  not,  to 
warrant  such  conclusion,  unless  the  sufficiency 
thereof  had  been  duly  submitted  to  its  Judg- 
ment by  a  demurrer  to  the  evidence,  HiL 
tingsnprth  p.  Dunbar,  pi.  1.  p.  180. 

DEPOSITIONS. 

1*  Depositions  taken  in  a 'suit  to  perpetuate 
testimony  are  not  to  be  read  as  evidence  in 
a  subsequent  suit,  unless  it  appear  that  the 
witnesses  are  dead,  or  otherwise  out  of  the 
power  of  the  Court  Lawrence  v.  Snwm  and 
ifer*,  pi  2.  p.  332. 

DESCRIPTION. 

1.  An  omission  to  insert  the  name  of  the  Cetmfy, 
in  which  the  land  lies,  it  not  sufficient  to 
vitiate  a  Patent ;  the  place  beroc  described 
with     reasonable    certainty,     it  Clean  V. 

/    DETINUE. 

1,  After  a  Distringas  open  a  Judgment  in 
Detinue  has  been  returned  executed,  but 
without  satisfaction;  if  the  Court  on  the 
plaintiff's  motion  direct  the  Distringas  to  be 
superseded,  so  far  as  it  related  to  the  specile 
property,  and  to  be  executed  as  to  the  alter- 
native value,  such  order  is]  not  erroneous; 
but,  it  seems,  the  plaintiff  may  have  a  new 
Distringas  ;  to  be  executed  as  to  such  value. 
Oar  land  v.  Bugg,  pi  I.  p.  166. 

£  It  is  necessary  to  state  the  reasons  of  such 
order  on  to  face,  because  it  will  be  presumed 
to  be  correct  unless  the  contrary  appears. 
ieid.  pL  2. 

%,  After  the  Distringas  upon  a  Judgment  in 
Detinne  has  been  executed  without  satisfac- 
tion, superseded  as  to  the  specific  property 
and  directed  to  he  executed  as  to  the  alterna- 
tive value ;  if  it  appear  to  the  Court  that, 
In  consequence  of  the  defendant's  persisting 
in  withholding  the  specific  property,  the 
▼01*  V. 


plaintiff  cannot  get  it  bv  the  Distringas;  a 
cm.  so.  orji.fa.  may  be  directed  to  be  issued 
for  the  alternative  value.    Ibid.  pi.  3. 

4.  Notice  of  a  motion  to  supersede  a  Distringas, 
or  for  a  ca.  sa.  wji.fa.  in  lieu  thereof,  nee4 
not  be  given  by  the  plaintiff  to  the  defendant. 
/Ktt\pf4. 

1 .  It  seems  that,  according  to  the  common  Law, 
still  in  force  in  Virginia,  the  plaintiff  in 
Detinue  is  not  entitled  to  the  issues  of  the 
defendants  land,  or  other  property,  received 
bv  the  Sheriff  upon  the  Distringas  Ibid. 
pU. 

DEVASTAVIT. 
I.     See  Executors  and  administrators  ;  and  Samp- 
sen  v.  Payne's  Eater,  and  Legatees,  pi  1.  p. 
176. 

DEVISES. 

1.  See  Escheats;  and  the  Commonwealth  v. 
Martin's  Eaters,  and  Devisees,  pi.  1.  p.  117. 

8.  See  Escheats;  and  the  Commonwealth  v. 
Selden  and  Seddon,  pi.  1.  p.  160. 

8.  A  Testator  after  devising  certain  lands  and 
other  property  to  his  wife,  during  her  life, 
directed,  "that  she  should  be  furnished 
during  her  life,  out  of  his  whole  estate,  with 
whatever  provision  and  necessaries  of  every 
kind  she  might  have  occasion/or,  to  support 
herself  and  family  in  the  same  manner  ha 
had  always  lived,  or  in  any  other  manner  she 
might  think  proper.91  Queers,  whether,  under 
this  devise,  she  had  not  a  life  interest  in 
certain  lands,  devised  to  one  of  his  sons,  in 
general  terms,  without  specifying  when  that 
son  was  to  be  pot  into  possession  P  and  aright 
to  convert  the  whole  profits  thereof  to  the 
support  of  herself  and  the  children  during 
her  life  ?  Belling  v.  Boiling  and  others,  pE 
l.p.334. 

4.  A  Devisee  is  in  genera)  bound  to  take  notice 
of  the  contents  of  the  Will  under  which  ha 
received,  wiien  of  full  age,  certain  lands  and 
other  property  from  the  Executors;  such 
Will  having  then  been  proved  and  recorded. 
iMf.pL  2. 

£.  On  a  Bill  for  specific  performance  exhibited 
by  the  devisee  of  the  purchaser,  the  Court, 
in  decreeing  the  conveyance,  ought  to  reserve 
to  the  vendor  a  lien  on  the  land,  to  secure 
tbe'payment  of  the  purchase  money.  HuntU 
ley  v.  Ipms,  pi.  4.  p.  342. 

6.  See  Children  ;  and  Merrymans  v.  Merryman 
and  others,  pi.  1.  and  2.  p.  440. 

7.  See  limitation;  and  Allen  v.  Parham  and 
others, pi  Land 2.  p.  457. 

DISABILITY. 

1.  Under  what  circumstances,  a  purchaser,  hav- 
ing his  election  to  restore  the  .property, 
is  not  disabled,  in  Equity,  from  availing 
himself  of  fuch  right,  by  hit  having  made  a 
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lease  thereof.    Williams  v.  JYfee,  pi  12. 
p.  607. 

DISCOUNT. 
1.     Set  Set  C& ;  ubq  Ritchie  *  Wales  r.Moore* 
pi.  3.  and  4.  p.  388. 

DISTRESS. 
1.  Interest  on  recti  in  arrear  ought  not  to  be 
allowed,  the  circumstances  being  that  there  2. 
always  were  effects  on  the  premises  liable  to 
distress,  sufficient  to  have  satisfied  the  rents, 
which  were  not  paid  though  demanded  br 
the  landlord.  Dm  v.  Adams's  admWs.  pL 
3.  p.  21. 

DISTRIBUTION. 
1.     Se*  Husband  and  w{ft ;  *ad  Picket  t(  By e 
T.C4tIla%pLl.p.46T. 

DISTRICT. 
1.     See  Defendant;  and  Hughes  r.  J9ott,pl.  1.    *• 


p.  431. 


DISTRINGAS. 


1.  After  a  Distringas  upon  a  Judgment  in  De- 
tinue has  been  returned  executed,  but  without 
satisfaction;  if  the  Court,  on  the  plaintiffs 
motion  direct  the  Distringas  to  be  supersed- 
ed, so  far  as  it  related  to  the  specific  pro- 
perty, and  to  be  executed  as  to  the  alternative  3. 
value ;  such  order  is  not  erroneous ;  but,  it 
seems,  the  plaintiff  may  have  a  nen  distringas 

to  be  executed  as  to  such  value.  Oariand 
r.  Bugg,  pi.  1.  p.  160. 

2.  It  is  not  necessary  to  state  the  reasons  of 
such  order  oo  its  face ;  because  it  will  be 
presumed  to  be  correct  unless  the  contrary 
appears.    Ibid.  pi.  2. 

3.  After  the  Distringas  upon  a  Judgment  in  4. 
Detinue  has  been  executed  without  satisfao*  5, 
tioo,  superseded  as  to  the  specific  property, 
and  directed  to  be  executed  as  to  the  alterna- 
tive value  ;  if  it  appear  to  the  Court  that,  in 
consequence  of  the  defendant's  persisting  hi 
withholding  the  specific  property,  the  plaintiff 
cannot  get  it  by  the  Distringas,  a  ca.  sa.  or 

JL/a.  may  be  directed  to  be  issued  for  the 
alternative  value.    Ibid.  pi.  3. 

4.  Notice  of  a  motion  to  supersede  a  Distringas. 
or  for  a  at.  sa.  ovji.fa.  in  lieu  thereof,  need 
not  be  given  by  the  plaintiff  to  the  defendant 
Ibid.  pi.  4. 

5.  It  seems,  that,  according  to  the  common    0. 
Law,  still  in  force  in  Virginia,  the  plaintiff 

in  Detinue  is  not  entitled  to  the  issues  of  the 
defendant's  land,  or  other  property,  received 
by  the  Sheriff  upon  the  Distringas.    Ibid. 


DOWER. 

A  plaintiff  in  ejectment  may  recover  i  _ 
a  widow  holding  possession  of  the  land,  (of 
which  her  husband  died  seised,)  and  having 
a  right  of  dower,  if  it  do  not  appear  that  the 
land  in  controversy  was  assigned  her  as  her 
dower,  or  as  part  thereof,  or  was  attached  to 
the  mansion  house  of  her  husband  at  the 
time  of  his  death.  Moore  v.  Gi&asm,  pL  L 
p.  346. 

where  a  deed  is  made  to  the  purchaser  of 
land  in  fee  simple,  and,  on  the  same  dag,  he* 
without  being  joined  by  his  wife,  executes  a 
Deed  of  Trust,  to  secure  the  payment  of  the 
purchase  money ;  to  raise  which,  the  hod  is 
afterwards  sold;  Quart,  whether,  if  she 
survive  him,  she  be  entitled  to  any  rifhtof 
dssstrio  such  land?    Ibid.  pi.  2. 


EJECTMENT. 

See  Possession;  and  Bream  v.  Casper**  Heirs, 

pi.  I.  p.  7. 

If  it  appear  from  the  record  in  ejectment,  that 

the  defendant,  or  his  Testator,  had  advent 

possession  of  the  land,  at  the  time  when  a 

Deed  of  Trust,  under  which  the  plaintiff 

claims,  was  executed,  judgment  ought  to  be 

rendered  for  the  defendant,  although   the 

nature  of  his  title  does  not  appear.    Ibid. 

pi.  2. 

A  plaintiff  in  ejectment  may  recover  against 

a  widow  holding  possessioo  of  the  mud,  (of 

which  her  husband  died  seised,)  having  a 

right  of  dower,  if  it  do  not  appear  that  the 

land  in  controversy  was  assigned  her  as  her 

dower,  or  as  part  thereof;  or  was  attached  to 

the  mansion  house  of  her  husband  at  the 

time  of  his  death.    Moore  v.  QilUasm.  pL  t. 

p.  346. 

See  Evidence  ;  and  Ibid.  pi.  3. 

If  it  be  proved,  on  a  trial  in  ejectment,  that 

the  father  of  the  lesser  of  the  ni«™»»#^  who 

devised  the  land  to  him,  was  m  pnsaimiim 

thereof  many  years  before  and   until   his 

death  ;  and  that  the  lessor  of  the  plaintiff 

afterwards  conveyed  it  to  a  person,  woo  was 

in  possessioo  at  the  time  of  his  death ;  the 

Jury  may  presume  that  the  lessor  of  (he 

plaintiff  was  in  possession  from  the  death  of 

bis  father  to  the  date  of  such  conveyance, 

if  it  be  not  proved  that  some  other  person  ■ 

the  mean  time  had  the  possessioo.    Ibid. 

pi.  4. 

In  ejectment,  if  it  appear  from  the 

that  the  land  in  controversy   was 

when  the  defendant  came  to  the  ] 

of  k,  peaceably  and  quietly, 

privity  between  him  and  the  lessors  of  the 

plaintiff,  or  those  under  whom  they  daha  ; 
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the  plaintiff  cannot  recover  upon  the  ground 
of  tJU  prior  possession  of  the  lessors,  without 
proving  tsoenly  years  uninterrupted  adverse 
possession  on  their  part,  or  on  the  part  of 
those  under  whom  they  claim,  or  shewing  a 
right  to  the  possession,  by  the  death  and 
seisin,  in  the  manner  prescribed  by  the  Act 
of  Assembly,  of  some  person  under  whom 
they  claim.    Moody  v.  M'Kim,  pi.  1.  p/374. 

ELECTION. 

1.  Where  a  purchaser,  having  his  election  to 
restore  certain  articles  of  personal  property, 
makes  an  offer  to  do  so,  which  the  vendor 
refuses  to  accept,  the  purchaser  is  not  there- 
after responsible  for  any  waste  or  damage 
the  property  may  sustain  without  his  wilful 
misconduct  William*  v.  Price,  pi.  11.  p. 
507. 

2.  Under  what  circumstances,  a  purchaser, 
having  his  election  to  restore  the  property, 
is  not  disabled,  in  equity,  from  availing 
himself  of  such  right,  by  his  having  made  a 
lease  thereof.    Ibid.  pL  12. 

EMPLOYER. 

I.  See  Overseer;  and  Harris  r.  Nicholas,  pi. 
4.  and  5.  p.  483. 

EQUITY. 

1.  A  man  indebted  by  Bond,  executed  a 
conveyance  of  all  his  property  in  trust,  for 

Syment  of  his  just  debts  in  the  first  place ; 
*  his  own  support  during  life  in  the  second  j 
and,  afterwards,  for  the  benefit  of  his  wife, 
Ac.  He  died,  without  any  will  or  property 
acquired  after  the  date  of  such  conveyance ; 
and  no  person  administered  on  bis  estate. 
It  was  held,  that  an  assignee  of  the  Bond 
was  not  restricted  to  his  remedy  at  law, 
against  the  assignor,  but  without  bringing 
any  action  at  law,  might  ohtain  relief  in 
equity  by  a  decree  for  a  sale  of  theproperty 
in  the  hands  of  the  trustee.  Taylor  v. 
Ficktin  and  others,  pi.  1.  p.  25. 
X  In  such  case,  if  the  fund  in  the  possession  of 
the  trustee  prove  insufficient,  the  plaintiff  in 
equity  may  recover  the  balance  of  his  claim 
from  a  debtor  of  the  obligor ;  and,  in  default 
of  both  these  foods,  in  whole  or  in  part,  he 
may  proceed  against  the  assignor,  ibid.  pi. 
2. 

3.  And  it  seems,  that,  all  the  persons  concerned 
being  made  parties,  the  Court  may  do 
complete  justice  in  one  suit,  and  make  a  full 
end  of  the  whole  controversy.    Ibid.  pi.  3. 

4.  A  purchaser  of  land,  suing  for  breach  of  a 
contract  to  make  a  good  title,  may  with 
propriety  come  into  a  Court  of  Equity  for 
pecuniary  compensation,  instead  of  proceeding 
at  law  in  the  first  instance;  if  the  vendor 


has  conveyed  away  his  property  in  trust, 
whereby  there  might  be  a  difficulty  in 
obtaining  satisfaction  of  his  judgment  when 
recovered;  the  vendor, or  his  lawful  repre- 
sentative, together  with  the  trustees  and 
eestuys  que  trusts,  being  made  defendants  to 
the  bill.  Smii's  Administrator  v.  Lewis's 
Executor  and  others,  pL  1.  p.  29. 

5.  In  such  case,  the .  proceeding  in  equity  is 
proper,  also  because  it  avoids  circuity  of 
action,  and  the  Court  has  the  power  of 
directing  an  issue  to  try  by  a  Jury  the  justice 
of  the  plaintiff's  claim.    Ibid,  pi.  2. 

6.  Where  a  plaintiff'  in  equity  sues  to  take 
advantage  of  a  contract  found  to  be  fraudu- 
lent, he  is  not  to  be  sustained  even  to  recover 
back  money  paid  on  such  contract,  but  ought 
to  be  left  to  whatever  remedy  he  may  have 
at  law.    Ibid.  pi.  3. 

7.  See  Case  Agreed,  No.  1 ;  and  RoyaWs 
Administrators  v.  RoyaWs  Administrator,  pi. 
1.  p.  82. 

8.  In  that  case,  on  a  Bill  in  Equity,  filed  in 
favour  of  the  administrators  of  the  son,  the 
judgment  was  perpetually  enjoined;  on  the 
ground,  that  they,  as  representing  him,  were 
entitled  to  the  slaves;  and,  being  in 
possession,  should  not  be  compelled  to 
relinquish  that  possession,  and  afterwards 
be  put  to  the  circuity  of  another  action  to 
recover  them  back.    Ibid.  pi.  2. 

9.  If  plaintiffs  in  equity  charge  in  their  bill  that 
a  deed  of  marriage  settlement,  under  which 
they  claim,  was  executed  before  the  marriage, 
though  recorded  afterwards ;  it  being,  also, 
expressed  in  the  recital  of  the  Deed,  that  the 
same  is  made  in  contemplation  of  a  marriage, 
"  shortly  intended  to  be  solemnised,"  Ac. : 
and  that  allegation  be  not  denied  or  noticed 
in  the  answer;  it  must  be  considered  as 
admitted  to  be  true,  without  farther  proof. 
Scott  and  Wife  v.  Gibbon  and  Co.,  pi.  2. 
p.  86. 

10.  Relief  given  in  equity,  in  a  pauper's  suit  for 
freedom,  bv  awarding  a  new  trial  at  law, 

and  (a  verdict  being  certified,)  decreeing  for 
the  plaintiff;  upon  a  bill  stating  that,  in  the 
previous  proceedings,  be  bad  not  been 
permitted  to  obtain  his  testimony  g  and  on 
proof  now  produced  in  support  of  his  right ; 
notwithstanding  the  defendant  pleaded,  in 
bar  to  such  reUef,  a  former  verdict  and 
judgment,  by  which  the  plaintiff  was  declared 
to  be  a  slave,  and  a  decree  of  another  Court 
of  Chancery,  dismissing  a  similar  ball 
z  exhibited  on  bis  behalf;  from  which  judg- 
ment and  decree  he  had  not  appealed. 
Isaac  v.  Johnson,  p.  9b. 

11.  A  Bond  to  stay  execution  on  a  judgment 
was  assigned  for  value  received*  without 
notice  to  the  assignee  of  any  equity  against 
it ;  and  after  dissolution  of  an  injunction  to 
the  judgment.  The  security  in  said  Bond, 
who  was  also  attorney  in  fact  for  the  principal 
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obligor,  paid  it  oft\  without  execution,  and 
without  any  particular  instruction  to  do  to : 
after  which,  the  chaocellor  re-instated  the 
injunction.  It  was  held  that  iueh  payment 
fay  the  attorney  in  fact  was  a  waiver  of  the 
equity  in  behalf  of  the  principal,  who, 
therefore,  notwithstanding  there-instatement 
of  the  injunction,^*  as  not  entitled  to  recover 
back  the  money  paid.  Medley  v.  Jones,  pi 
1.  p.  98. 

12.  See  Hire;  Ibid.  pi.  2.  p.  98. 

13.  If  a  fieri  facias  against  the  goods  of  a 
Testator  be  levied  on  slaves,  which,  by  his 
Will,  were  specifically  bequeathed,  and  after 
his  death,  were  allotted  to  the  legatee  by 
the  executor,  who  thereupon  held  them,  and 
hired  them  ont  as  guardian  for  such  legatee ; 
•  Court  of  Equity  ought  by  injunction,  to 
stop  the  sale,  until  an  account  of  the  assets 
remaining  unadministered  shall  be  taken, 
and,  town  such  account,  to  decree  that  the 
creditor  shall  be  satisfied  out  of  those  assets ; 
oV  (if  there  be  a  deficiency)  ont  of  the  residue 
of  the  estate  of  which  the  Testator  died 
possessed;  having  regard  to  the  rights  of  the 
several  legatees  under  the  will.  Scott  and 
Wife  v.  HaUiday  and  Hinton,  pi.  1.  p.  103. 

14.  See  Partition,  No.»s  2.  3;  and  CarterU 
Executor  v.  Carter  and  others,  pi.  2.  and  3. 
P.  108. 

15.  See  Execution  ;  and  Sampson  v.  Bryee,  pL 
2.  p.  175. 

16.  A  creditor  having  obtained  a  judgment 
against  an  executor  as  suck,  and  sued  out  a 
JLfa.  de  bents  testabris,  which  proved 
ineffectual,  may  either  resort  to  his  action 
at  law  to  establish  a  devastavit,  or  file  a  bill 
in  equity  against  the  executor  and  legatees, 
for  an  account  of  assets,  and  proportional 
contribution  to  pay  the  debt.  Sampson  v. 
Payne's  Executor  and  Legatees,  pi.  I.  p. 
176. 

17.  In  such  case,  if  there  be  a  dispute  between 
the  executor  and  legatees,  whether,  under 
the  circumstances,  he  ought  not  to  pay  the 
debt  without  any  contribution  from  mem; 
and  if  seme  of  them  be  not  made  parties;  the 
Court  may  with  propriety  dismiss  the  bill 
as  to  the  legatees  ;  but  if  it  appear  that  the 
executor  has  delivered  over  to  them  property 
of  the  Testator,  which  would  have*  been 
souVJent  to  pay  the  debt,  he  ought  to  be 
decreed  to  pay  it  de  bonis  propriis,  and  left 
to  his  remedy  against  them.    ibid.  p.  2. 

18.  A  purchase  by  an  executor  or  administrator 
of  any  part  of  the  estate  of  his  Testator,  or 
intestate,  when  other  persons  were  deterred 
from  bidding  in  consequence  of  doubts 
concerning  the  title  suggested  by  himself, 
whereby  he  obtained  the  property  for  less 
than  its  value,  ought  to  be  annulled  by  a 
Court  of  Equity.  Hudson  and  ethers  r. 
Hudson's  Administrator,  pi.  a  p.  189. 


19.  A  Court  of  ^oityhas  jurisdfettooto<l 
the  repayment  of  money  paid  by  umetake; 
notwithstanding  the  plaintiff's  nsatdy  by 
assumpsit  for  money  had  and  received. 
WUkms  v.  Woeifin  Jdsmmttrmter  a/Pecrts, 
pL  1.  p.  185. 

29.  An  evasive  answer,  (though  not  excepted  to 
as  such)  outweighed  by  the  testimony  of  one 
witness  and  circumstances.    Ibid.  pi.  2. 

21.  Where  it  appears  that,  at  the  time  of 
entering  into  a  contract  for  sale  of  a  tract  of 
land,  there  was  a  misunderstand  iog,  between 
the  parties,  as  to  the  identity  of  the  land  to 
which  the  contract  related,  a  Court  of 
Equity,  in  its  discretion,  ought 
interfere  by  decreeing  a  specific  perl 
Oraham  v.  Hendren,  pi.  1.  p.  165. 

22.  To  prevent  circuity  of  action,  and  attain  the 
ends  of  natural  Justice,  a  Court  of  Bquity 
will  completely  indemnify  one  of  the  sureties 
In  a  bond  by  means  of  a  Hen  on  the  property 
of  the  principal  obligor  existing  ia  favour  of 


the  other  surety ;  notwithstanding  be  has 
himself  relinquished  a  Kent  on  the  sasse 
property,  originally  created  tor  his  Metnoi- 
ficatioo.  And,  for  this  purpose,  the  Court 
will  compel  the  creditor  (all  the  parties  in- 
terested being  before  it,)  to  resort  to  that 
property,  in  the  first  place,  for  satissnttioe 
of  his  debt     West  r.  Motes,  pi.  &  p,  117. 

23.  It  is  no  objection  to  a  decree  that  it  is 
nominally  in  favour  of  one  defendant  against 
another,  if  it  be  substantially  in  femur  of  the 
complainant    Ibid.tA.  4. 

24.  A  Bill  for  relief  against  a  writing  pwi  pot  ting 
an  acknowledgment  of  a  gift  of  twopeity  by 
the  complainant  to  the  defendant  on  tat 
ground  of  its  having  been  obtained  by  fraud, 
presents  a  proper  case  for  equitable  JBrssdje- 
tion,  though  a  suit  at  law,  founded  upon 
such  writing  might  be  defeated  without 
coming  into  equity.  Johnson  v.  rTansflsa, 
pi.  1.  p.  219. 

25.  When  a  conimhmioner  is  stating  ncouaats 
between  executors  and  the  estate  of  their 
Testator,  if  one  of  them  who  had  for 
collection  the  evidences  of  debts  una  the 
estate,  which  might  have  been  collected  by 
him,  be  dead;  his  representative  cannot 
object  to  bis  estate's  being  charged  with 
those  debts,  unless  the  means  be  furnished 
of  charging  the  surviving  executor  therewith. 
Carter's  Ereeutors  v.  Cutting  and  Wfa 
pi.  I.  p.  223. 

26.  In  such  case,  the  private  account  of  each 
executor  who  the  Testator  ia  his  Hfe  time, 
and  with  his  co-executor,  and  all  ether 
accounts  that  are  necessary  to  make  a 
just  settlenient  of  the  matters  m  controversy, 
ought  to  be  token,  if  reoueste«\  though  met 
specifically  pot  in  itstteu  the  cause.  J*.  pL2. 

27.  On  a  hill  exhibited  by  the  bolder  of  a 
'      the  tamsmaadaB 
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34. 
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flfca  mdormnj  to  avoid  circuity  of  action, 
the  Oeurt  of  Equity  may  fix  the  debt  on  the 
pmoajlrtt  reepentiblti  Chalmers,  Jones  and 
C*  v.  iPMurdo,  pi.  1.  p.  252. 
Ad  agent,  endorsing  a  note  for  the  benefit  of 
hit  principal,  woo  assures  him  that  be  shall 
Dot  be  held  responsible,  ought  aot  to  be 
compelled  to  pay  the  money  at  the  suit  of  a 
person,  to  whom  the  note  is  endorsed  with 
notice  of  tech  equity  j  but  the  decree  should 
ne  against  the  principal.  And  U  seam,  if 
the  endorsee  had  no  such  notice,  yet  if  the 
principal  be  solvent,  the  decree  ought  still  to 
be  against  Attn  in  the  first  place,  JKrf.pI.4. 
Of  two  equitable  menmbraaces,  be  that  hath 
the  preferable  right  to  call/or  the  legal  estate, 
is  entitled  to  preference,  though  he  hath  not 
actually  got  it  in,  nor  got  an  assignment,  nor 
oven  possession  of  the  deed  conveying  the 
outstanding  legal  title ;  and^bough  his  Sen  is 
of  subsequent  date  to  the  other  incumbrances. 
WilHmmtn  v.  Gordon's  Executors,  pi.  4.  p. 
217. 

A  purchaser,  having  taken  pottttdtn  of  the 
estate,  is  not  entitled  to  relief  io  equity 
against  a  judgment  for  the  purchase  money, 
on  the  ground  that  the  title  of  the  vendor  is 
not  cJeerft  atom  to  be  good,  but  is  bound,  on 
his  part.  to  prove  it  bad.  GranUand  v. 
Wight  Executor,  tft.  pL  1.  p.  203. 
A  vendor  of  land,  by  executing  a  conveyance 
and  taking  Bond  and  neurit*  for  the  purchase 
money,  discbarges  the  land  from  his  equitable 
Hen  ;  even  while  it  continues  the  property  of 
the  purchaser.  Wilton  and  others  ▼.  Gro- 
hem's  Executor  and  Devisees,  pi.  1.  p.  297. 
Under  what  circumstances,  in  a  suit  of 
equity  for  specific  performance  of  an  agree* 
■lent  for  an  exchange  of  lands,  the  Court 
mar  decree  according  to  the  prayer  of  the 
bill,  without  a  reference  to  a  commissioner  of 
the  plaintiffs  title,  though  objected  to  by  the 
defendant  in  his  answer.  Slotall  v.  London, 
pi.  1.  p.  299. 

The  most  important  circumstances  in  this 
case  appear  to  have  been  that  the  title  by 
which  the  lands  of  each  party  were  held, 
was  set  forth  in  the  written  agreement ;  and 
that  the  defendant,  after  filing  hit  answer, 
received  a  stem  of  money,  agreed  to  be  paid 
for  the  difference  in  vanie  between  the  tracts 
to  be  exchanged.  Ibid.  pi.  2. 
See  Assets ;  and  Boyd  and  Swepson  and 
othert  v.  Siainback  and  others,  pi.  3.  p.  305. 
See  Answer:  and  Jackson's  Assignees  v. 
Cutright  and  Clark,  pi.  1.  p.  308. 
A  written  aaeement  for  sale  of  the  lands 
of  a  corporation,  though  not  with  the  common 
seal  affixed,  may  be  enforced  io  equity. 
Legrand  v.  Semepden  Sidney  College,  pi  3. 
p.  324. 

in  a  written  agreement  for  sale  of  land  it  was 
described  aft  a  tract  which  had  escheated  to 
the  Commonwealth,  and  by  the  Common- 


wealth had  been  given  to  the  vendor,  who 
stipulated  to  make  compensation,  if  a  better 
title  than  his  should  thereafter  be  established* 
The  tide  of  the  vendor  appearing  to  be  such 
as  described ;  on  a  bill  in  bis  behalf  for 
speciBe  performance,  the  purchaser  was  not 
allowed  compensation  for  locating  and 
obtaining  a  patent  for  part  of  the  land 
as  waste  and  unappropriated,  but  was  decreed 
to  release  his  claim  under  the  patent,  before 
the  vendor  should  be  compelled  to  make  him 
a  deed ;  and  a  stipulation,  conforming  to  the 
agreement,  was  directed  to  be  inserted  in 
such  deed.    Joirf.pl.  4. 

38.  Depositions  taken  in  a  suit  to  perpetuate 
testimony  are  not  to  be  read  as  evidence  in 
a  subsequent  suit,  unlets  it  appear  that  the 
witnesses  are  dead,  or  otherwise  out  of  the 
power  of  the  Court.  Lemrence  v.  Awn** 
and  others,  pi.  2.  p.  332. 

39.  A  Court  of  Equity  ought  not  to  direct  an 
account  to  be  taken,  after  a  great  lapse  of 
time,  and  after  acts  of  acquiescence,  by  the 
party  demanding  it,  in  a  construction  of  bis 
rights,  which,  if  correct,  would  render  such 
account  unnecessary.  Boiling  v.  Boiling  and  s 
others,  pL  3.  p.  334. 

40*  See  Lands;  and  Hundley  v.  Lyons,  pi.  3.  p. 
342. 

41.  See  Devise  ;  and  Ibid.  pi.  4. 

42.  See CoimWioii /and Graham*. Call Esmutor 
of  Means,  pi.  1.  p.  306. 

43*  la  a  suit  brought  against  the  vendee  of  a 
slave,  if  he  refer  the  controversy  to  arbitra- 
tion, without  being  authorised  to  do  so  by 
the  vendor,  (who  bad  bought  and  sold  the 
slave  bom  fide,)  and  when  he  might  have 
cast  the  plaintiff  in  the  ordinary  course  of 
lew;  he  has  no  remedy  in  eouity  against 
such  vendor,  in  the  event  of  his  losing  the 
slave  by  an  award.  Dust  v.  Conrad  and 
others,?}.  1.  p.  411. 

44.  A  mortgage  neing  attested  by  one  witness 
only,  and  therefore  defective,  (see  1.  It  C. 
ch.  90.  i  1  and  4.  p.  157 ;)  yet,  if  the 
mortgagee  has  recovered  upon  it  at  law,  a 
Court  of  Equity  will  not  regard  the  defect 
iKrf.pl.  2. 

4&  If  the  mortgagee  of  a  slave  recover  him  in 
detinue  against  a  person  claiming  under  a 
bona  fide  purchaser  from  the  mortgagor ; 
equity  will  consider  such  person  as  standing 
in  the  place  of  the  mortgagor,  and  entitled 
to  redeem  the  slave  by  paying  the  debt. 
JKrf.nl.  3. 

46.  It  win  also,  at  the  same  time,  (to  make  an 
end  of  the  controversy,)  give  him  relief 
against  the  mortgagor,  who  sold  the  slave 
with  warranty  of  the  title.  Ibid.  pL 
4. 

47.  In  such  case,  the  right  of  the  derivative 
purchaser  to  redeem  the  slave,  and  to  relief 
against  the  mortgagor,  who  improperly  sold 
turn,  is  not  affected  by  his  baring  suomitted  to 
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arbitration  the  nit  brought  against  Mm  by 
the  mortgagee.    Ibid.  pi.  5. 

48.  It  Menu,  that,  where  tte  purchase  money  for 
land  which  the  vendor  has  conveyed  with 
warranty,  has  not  been  fully  paid;  and  the 
purchaser  comes  into  equity  for  an  abate- 
ment or  discount,  from  the  sum  remaining 
due,  on  account  of  a  loss  by  an  eviction  of 
part  of  the  land ;  he  should  be  allowed  the 
value  of  the  land  lost,  at  the  time  of  the 
purchase,  and  not  at  the  time  of  the 
eviction.  Crenshaw  v.  Smith  end  Co.,  pL  1. 
p.  415. 

49.  A  Bill  in  Equity  in  behalf  of  persons,  suing 
as  "ckUdrtn"  of  a  deceased  residuary  le- 

Etee  for  his  share  of  the  residuum,  cannot 
sustained:  it  should  appear  that  the 
plaintift  are  the  administrators,  or  other 
legal  representatives,  of  such  legatee.  Hays's 
Executor  and  otter*  v.  Hays  and  ethers, 
pLl.  p.  418. 

46.  A  surety  in  a  Bond,  having  paid  to  the 
creditor  the  amount  of  a  Judgment  against 
him  thereupon,  may  file  a  Bill  in  Equity 
(without  having  made  a  motion  or  brought 
any  action  at  law)  against  the  administrator 
and  heirs  of  the  principal  obligor,  for  the 
purpose  ot  establishing  hit  demand;  of  having 
on  account  of  the  personal  and  real  estates ; 
and  of  being  permitted  to  stand  in  the  place 
of  the  obligee  in  the  Bond,  so  as  to  be  paid 
out  of  the  real  estate,  in  default  of  the 
personal.  Tinsley  v.  Oliver's  Administra- 
ter  and  Heirs,  pi.  1.  p.  419. 

51.  See  Assignment;  and Southgatey.  Taylor,  vl 
l.p.420. 

#2.  A  sale  of  mortgaged  land  by  Commiti'ioners 
in  Chancery,  ought  to  be  set  aside,  and 
another  decreed,  upon  its  appearing  to  the 
Court  that  the  highest  bidder  at  such  sale 
had  previously  agreed  with  a  purchaser  from 
the  mortgagor,  that  he  would  allow  such 
purchaser  to  redeem  the  land,  within  * 
limited  time,  by  repaying  him  his  money 
with  interest;  and  that,  such  agreement 
being  known  at  the  sale,  other  persons  were 
induced  to  refrain  from  bidding,  and 
consequently  the  land  was  struck  on  to  him 
at  a  price  inferior  to  its  value.  Wood's 
Executor  and  Milltr  v.  Hudson  and  ethers. 
pi.  1.  j>.  423. 

03.  bee  Mortgage ;  and  Ibid,  pi.  2. 

64.  See  Account ;  and  Foster  v.  Clarke*  pi.  1.  p. 
430. 

65.  See  Agreements  and  Birchett  and  ethers  v. 
Bolting,  pi.  1.  p.  442. 

30.  An  Attachment  ought  not  to  be  awarded 
against  a  party  for  refusing  obedience  to  a 
decree,  which  as  yet  remains  gtneret  and 
uncertain,  and  the  extent  of  which,  as  it 
relates  to  hire,  he  cannot  ascertain  without 
applying  jo  **>*  Court  for  a  farther 


.  pi.  2. 


•7.   A  decree  ought  not  to  be 

uncertainly,  in  matters,  as  to  which  it  ■ 
only  tfitsritcisJary,  and  may  be  perfected  by 
application  to  the  Court    7W.pL  3. 

68.  See  Legacies  {  and  Mattkem  frsisiwhs  of 
Gamut  v.  Noel,  pi.  2.  p.  460. 

69.  It  is  a  tuAeient  ground  of  equity  for  a 
perpetual  injunction  to  a  Jooguaeat,  ■ 
Slander,  that,  at  the  time  of  speaking  the 
defamatory  words,  and  when  the  Judgment 
was  obtained,  the  complainant  in  the  hffl, 
(who  was  defendant  at  law) 
•  state  of  partial  mental  a* 
subject  to  which  thorn  words  related. 
t.  MarshaWs  Administratrix,  pL  I.  p. 
466. 

60.  8ee  Interest;  wad  Mayor.  Judah,  pL  1  am] 
2.'p.495. 

Ok^tJnoer  what  circumstances,  si  purchaser, 
having  his  election  to  restore  the  property, 
is  not  disabled,  in  equity,  from  mvaSng 
himself  of  such  right,  by  bis  having  made  a 
lease  thereot  William*  v.  Price,  pL  12. 
p.  507. 

ERROR. 

1.  8ee  Demurrer  ;  and  Jems  v.  Strotnmn,  pt, 
4.  p.l. 

2.  8ee  Declaration  ;  and  Dow  v.  Adams9*  admi- 
nistrators, pi.  1.  p.  2. 

3.  See  Jurodtea'on;  and  Buster  v.  Ruffntr,  pL 
1.  and  2.  p.  27. 

4.  See  Pleading  ;  and  Chichester  v.  Boggaa,fL 
1.  p.  96. 

5.  See  Condition;  and  Green  r.  fiottew,  pL  I. 
p.  246. 

6.  The  Act  of  January  10th,  1815,  on  the  sub- 
ject of  writs  of  Habeas  Corpus,  does  not 
authorise  the  issuing  of  a  Writ  of  Error 
by  the  Court  of  Appeals  to  a  Judgment  dis- 
charging from  custody  a  person  confined  by 
sentence  of  a  Court  Martial  for  foiling  to 
pay  ajine  imposed  on  him /or  net  appearing 
at  the  place  of  rendezvous,  and  not  mardtissf, 
in  obedience  to  a  requisition  of  militia j  for  m 
such  case,  there  is  no  discharge  by  the 
Judgment,  of  a  person  from  the  service  of  the 
State  or  the  United  States,  Attorney  Gene- 
neral  v.  Fenian  and  Shepherd,  pL  I.  p.  2SCL 

7.  See  Equity;  and  Birchett  and  ethers  v.  Betr 
Ung,jL  3.  p.  442. 

8.  &e*Decru;vAPUkeUand.W\feY.CtiUemt 
pL  6.  p.  467. 

ESCHEATS. 

1.  A  Testator  devised  hisreal  estate  inVirghas 
to  his  Executors,  to  be  sold  by  thea^  or  the 
survivor  of  them,  at  such  tune  and  sn  such 
manner  as  they  or  the  survivor  of  them  should 

SIP  most  advantageous;  and  gave  and 
ueathed  the  money  arising  from  such  sates, 
I  the  rent*  end  pro/Us  of  me  said  basis 
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ftftfcfc  might  meenn  fts/bre  the  sales,  m  kia 
sljfsrs,  who  start  aliens ;  subject  nevertheless, 
to  the  payment  of  ha  just  debt*,  and  of  cer- 
tain legacies  to  bit  Executors.  Qwere, 
whether,  wader  this  Will,  the  title  of  the 
alien  sisters  wm  good  against  the  Ccwsnon- 
wtaltb  claiming  the  money  for  which  the 
lands  were  sold ;  the  Testator  having  died 
without  any  lawful  heir  and  his  personal 
aststfs  being  sufficient  to  pay  his  debttP  The 
Commonwealth  v.  Martin's  Esmutors  and 

.      Devisees,  pi.  1.  p.  117. 

&  A  Testator  bequeathed  to  his  brothers 
David  and  James,  (who  were  aliens)  u  to  be 
equally  divided  between  them,  the  money 
arising  from  the  sale  of  his  land  and  other 
property,  and  from  the  debts  doe  to  him  at 
hit  death ;  and,  as  they  resided  in  Great 
Britain,  it  was  his  Will  that  his  Executors 
make  remittances  to  them  in  bills  of  exchange, 
or  in  any  other  mode  as  soon  as  they  could." 
This  was  adjudged  to  be  a  good  devise,  so 
that  a  sale  and  conveyance  by  the  Executors 
was  effectual  to  the  purchaser  ;  and  that  the 
land  did  not  escheat  to  the  Commonwealth  in 
consequence  of  the  Testator's  dying  without 
heirs.  Commonwealth  v.  Selden  i  Seddon, 
pi.  1.  p.  160. 

3.     see  Detd  ;  and  Ibid.  pi.  3. 

ESTATE  TAIL. 

1.  See  Limitation  ;  and  Allen  v.  Parham  and 
others,  pi.  2.  p.  457. 

ESTOPPEL. 

1.  See  Arbitration  ;  and  Ligon  v.  Ford,  pi.  1. 
p.  10. 

BVICT10N. 

^1.  It  seems,  that,  where  the  purchase  money  for 
land  which  the  vendor  has  conveyed  with 
warranty,  has  not  beenfulty  paid;  and  the 
purchaser  comes  iato  equity  for  an  abatement 
or  discount,  from  the  sum  remaining  due,  on 
account  of  a  loss  by  an  eviction  of  part  of  the 
land  :  be  should  be  allowed  the  value  of  the 
land  lost,  at  the  time  of  the  purchase,  and 
not  at  the  time  of  the  eviction.  Crenshaw 
*.&mith,SfCo.,v\.  1.  p.415. 

EVIDENCE. 

1.  An  action  of  Crim.  Con.  being  referred  to 
arbitration  by  rule  of  Court,  if  the  arbitrators 
refuse  to  bear  testimony  offered  by  the  de- 
fendant impeaching  the  credit  of  the  plaintiff's 
witnesses,  or  touchiog  the  deportment  of  the 
plaintiff's  wife  before  her  alleged  seduction, 
this  is  such  miscoodoct  as  vitiates  their 
award ;  and  the  Court  ought  not  to  decline 
hearing  proof  of  such  misconduct.  Ligon  r. 
ford,  p£  2.  p.  t0. 


%  Whether,  in  an  action  for  words,  circum- 
stances of  suspicion,  not  amounting  to  full 
justification,  may  be  proven  in  mitigation  of 
damages.    Cheaheood  v.  Mayo,  p.  16. 

3.  What  evidence  is  sufficient  to  establish  an 
acknowledgment  of,  and  promise  to  pay,  a 
debt  by  account.  Dunbar  v.  Boole,  pi.  2. 
p.24. 

4  BaeExseutioni  wad  Carringtony.  Anderson, 
pi.  1.  and  2.  p.  82. 

5.  An  evasive  answer  (though  not  excepted  to  as 
such)  outweighed  by  the  testimony  of  one 
witness  and  circumstances.  WiUnnsr.Wooafm 
odmV.  ofPoarte,  pi.  2.  p.  183. 

6.  See  Covenant;  and  Holtingsworth  v.  Dunbar, 


pi.  1.  p.  190. 
7.     The  bra 


trench  of  covenant  charged  in  the 
declaration,  being,  that,  during  a  specified 
period  of  time,  the  defendant  deprived  the 
plaintiff  of  the  water  necessary  for  his  mill, 
oy  diverting  it  therefrom,  and  smterios;  it  to 
be  diverted  by  others ;  the  plaintiff  is  not 
limited,  in  proving  acts  committed  by  the 
defendant  or  other  persons,  to  the  period 
stated  in  the  declaration ;  but  may  vrove 
previous  acts,  in  consequence  of  nkitk\  the 
injury  was  sustained  during  that  time.  Ibid. 
pi.  2. 

8.  When  a  Commissioner  is  stating  accounts 
between  Executors  and  the  estate  of  their 
Testator ;  if  one  of  them,  who  had  for  col- 
lection the  evidences  of  debts  due  tbeiestate, 
which  might  have  been  collected  by  him,  be 
dead ;  bis  representative  cannot  object  to  his 
estate's  being  charged  with  those  debts,  unless 
the  means  be  furnished  of  charging  the 
surviving  Executor  therewith.  Carter's 
Jte'or.  v.  Cutting  and  Wife,  pi.  1.  p.  233. 

0.  SoeEquHyi*D6Grantlend  v.  Wight  Ex'or. 
4/Cpl.l.  p.  296. 

10.  Though  private  Acts  of  Assembly  may  be 
given  in  evidence,  without  being  specially 
pleaded,  they  are  not  to  be  taken  notice  of, 
Judicially,  by  the  Court,  as  public  Acts  are, 
but  must  \xs  exhibited  as  documents,  if  not 
admitted  by  content  of  parties.  Legrand  v. 
Hampden  Sidney  College,  pi.  1.  p.  324. 

11.  Depositions  taken  in  a  suit  to  perpetuate 
testimony  are  not  to  be  read  as  evidence  in  a 
subsequent  suit,  unless  it  appear  that  the 
witnesses  are  dead,  or  otherwise  out  of  the 
power  of  the  Court.  Lawrence  v.  Swann  4 
others,  pL  2.  p.  332. 

12. .  It  seems,  that  the  testimony  of  the  editor  of 
a  newspaper,  that  he  inserted  therein,  the 
requisite  number  of  times,  an  advertisement, 
the  purport  of  which  he  states  on  oath,  is 
sufficient  proof  of  such  publication,  on  a  trial 
in  ejectment,  without  producing  the  adver- 
tisement itself.  Moore  v.  GUtiam,  pi.  3.  p. 
346. 

13.  If  it  be  proved,  on  a  trial  in  Ejectment,  that 
the  father  of  the  lessor  of  t  the  nlainthi;  who 
devised  the  land  to  him  was  in  possession 
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14. 
16. 


thereof  many  yean  before  sod  uatfl  bit 
death ;  |end  that  the  lessor  of  |  the  plaintiff 
afterwards  conveyed  k  to  a  person  who  wai 
in  possession  at  the  time  of  bis  death,  the 
jury  may  prmunu  that  the  lessor  of  the 
plaintiff  waa  io  possession  from  the  death  of 
bis  lather  to  the  date  of  such  conveyance}  if  it 
be  not  proved  that  some  other  person  io  the 
■ean  time  had  the  possessam.  Ibid,  pi  4. 
See  Ejectment  ;  and  Moody  v.  JPftbe,  pi.  1. 


f;3"- 


is  sufficient  evidence,  in  seaport  of  a  motion 
by  a  high  sheriff  against  hit  deputy,  to  re- 
cover the  amount  of  a  Judgsneat  rendered  by 
a  County  Court  against  the  termer,  as  having 
been  obtained  for  the  default  and  misconduct 
of  the  latter,  if  it  be  proved,  by  the  Record, 
that  appearance  bail,  taken  by  the  deputy 
sheriff;  was  excepted  to  in  the  Clerk's  office, 
and,  at  the  ensuing  quarterly  Court,  (without 
any  decision  by  the  Court  otto  the  samctoicy 
of  the  (mil,)  an  office  judgment  against  the 
defendant  and  sheriff  was  set  aside,  payment 
being  pleaded  in  the  name  of  the  high  sheriff; 
after  which  a  final  Judgment  was  rendered  by 
aw*  sum  informatut  ;  and,  hyUu  parol  testi- 
mony qf  the  counsel,  that  he  set  aside  the 
office  judgment  at  the  instance  of  the  deputy 
sheriff,  and  had  no  communication  with  the 
high  sheriff  during  the  pendency  of  the  suit. 
Stonert  Adm*r.  of  Bragg  v.  Smith's  Rz'x.,  pi. 
1.  p.  461. 

U.  Under  the  Act  of  1812,  ch.  2.  {18,  it,  20.,  a 
note  negotiable  at  bank  may  be  given  in 
evidence,  if  duly  stamped  before  it  became 
payable,  though  not  to  stamped  taken  it  was 
executed.  Harmon  s>  High  v.  Beite,  pL  1. 
p.  490. 

IT.  The  right  of  freedom,  prim*  fitcie  acquired 
by  a  slave  imported  into  this  State,  subsequent 
to  the  year  1786,  could  only  be  obviated  by 
evidence  adduced  toibow,  or  by  circumstances 
authorising  a  presumption,  that  the  oath 
required  by  law  bad  been  taken  by  the  im- 
porter. Oarnett  v.  Sam  and  PkUlis,  pi.  2. 
p.  542. 

18.  In  the  trial  of  a  suit  for  freedom,  declarations 
of  a  person,  nho  immorted  th$  plaintiffs,  are 
not  evidence  in  their  favour ;  if  it  do  not 
appear  that  those  declarations  were  made 
during  tht  time  nhen  he  claimed  them  as  his 
slaves,  and  that  the  defendant  claims  uuder 

'      him.    Ibid.  pi.  3. 

19.  Quart,  whether,  in  an  action  of  slander 
between  J.  and  2*.,  the  right  of  C,  to  freedom 
can  be  collaterally  investigated.  Hook's 
Jdm'r.  v.  Hancock,  pi.  2.  p.  546. 

EXCEPTIONS. 

1.  See  Account;  and  Foster  v.  Clarke,  pi.  1. 
p.  430. 

EXCEPTIONS  (BILL  OP.) 

1.  if  it  be  stated  in  a  Bill  of  Exceptions,  upon  a 
trial  in  Ejectment,  that  the  Testator  of  the 


sVftmdsiw  departed  this  limipi  biimj  of 
taala^wafahiisiiiinshehaa  sjoid*ooi 
mmmtneimmrefmepemutifikrnmmM 

,it  jsmst  he  understood  that  ***  pos- 
i  was  adverse  to  those  leader  when*  the 

r  of  the  plaintiff  claimed ;  sapsriaUy  if  it 
appear,  from  another  Bill  of  JBaaaBisaaa,  in 
the  same  trial,  that  the  tit)*  of  the  senate  of 
the  plaintiff  did  not  sommfnre  until  after  the 
death  of  tht  said  Testator.  Jrra^r.fiojir'i 
«JttW,pl.  I.  p.  7. 

S**BUlefExcq*ioni;eDd  fffmotf  *.  Sssa 
and  PhiMo,  pL  I.  ?.H2. 

EXCHANGE. 

UiHlerwbatcircmsstaiiees,wasoitioEejal^ 
for  speciac  performance  of  aa  agreement  far 
an  exchange  of  lands,  the  Court  may  decree 
according  to  the  prayer  of  the  KU,  aithoota 
reference  to  a  Commissioner  ef  the  i "  ' 
titfs,  though  objected  tobytba  del 
his  answer.  Stevatlr.  London*  p\.  I.  a>2 
The  most  important  dirnmstoares  la  tame 


appear  to  have  been  that  the  U$U  by  which 
the  lands  of  each  party  were  bald,  waa  set 
forth  in  the  written  agreement ;  and  that  the 
defendant,  after  filing  hit  answer,  reossaale 
turn  ef  money  agreed  to  be  paid  for  the  safer* 
ence  in  value  between  the  tracts  to  bees- 
changed,    /rid.  pi.  2. 

EXECUTION. 

By  virtue  of  the  Act  of  Assembly  iwiiiiibbi 
Sberins  passed  the  8th  of  February,  1818, 
any  person  claiming  the  property  sob)  esdet 
an  Execution  may  prosecute  an  action  of 
debt  on  the  Bond  of  Indemnity,  in  the  name 
of  the  Sheriff;  or  other  officer,  to  whom  it  was 
taken,  without  proving  that  aay  dasaage  has 
been  sustained  by  such  officer.  &arrimgttm 
v.  Jnderton,  pi.  1.  p.  32. 
The  Deputy  Sherifl,  who  sold  the  property 
under  the  Execution,  is  not  a  countries* 
witness,  in  an  action  in  the  name  of  the  ffigh 
Sheriff  upon  the  Bond  of  Indemnity,  to  prove 
that,  in  feet,  the  property  was  that  of  the  per- 
son agaiosi  whom  the  Execution  was  issued. 
IUd.pl.  2. 

See  Equity  ;  and  Scott  and  Wjft  v.  rTeffidsj 
and  Hinton,  pi.  1.  p.  103. 
After  a  Distringas  upon  a  Judgment  in  De- 
tinue has  been  returned  executed,  bat  without 
satisfaction;  if  the  Court  on  the  plaintiff} 
motion  direct  the  distringas  to  be  superseded, 
to  for  as  it  related  to  the  specific  property 
and  to  be  executed  as  to  the  alternative 
value ;  such  order  is  not  erroneous  j  bat  si 
ssenw  the  plaintiff  may  have  a  new  JXjsnagai, 
to  be  executed  as  to  each  value,  garland 
y.f««f.ril.p.IficV 
It  Sa  not  necessary  to  state  the  raaaoaa  of 
such  order  on  its  free;  because,  it  will  be 
presumed  to  be  correct,  unless  the  contrary 
appears.    Ibid.  pL  2. 
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t.  After  the  Distringas  upon  a  Judgment  io 
Detinue  hat  been  executed  without  satisfac- 
tion, luperteded  as  to  the  specific  property, 
aad  directed  to  be  executed  at  to  the  alterna- 
tive value;  if  it  appear  to  the  Court  that, 
in  consequence  of  the  defendant's  persisting 
in  withholding  the  specific  property,  the 
plaintiff  cannot  get  it  by  the  Distringas,  a 
cm.  m.  or JL  fa.  may  be  directed  to  be  Issued 
for  the  alternative  value.    Ibid,  pi.  3. 

7.  Notice  of  a  motion  to  supersede  a  Distringas, 
or  for  a  ca.  *a.  or  fi.  fa.  in  lieu  thereof,  need 
not  be  given  by  the  plaintiff  to  the  defendant. 
/Hd.pL  4. 

ft.  A  fi.  Jb.,  against  the  estate  of  a  testator, 
cannot  lawfully  be  levied  oo  •  laves  which, 
being  specifically  bequeathed,  are  in  posses- 
sion of  the  legatees  as  their  property,  either 
by  actual  delivery  from  the  Executor  or  by 
bis  permission.  Sampson  v.  Bryce,  pi.  1. 
p.  175. 

9.  In  such  case,  a  Court  of  Equity  may  award 
an  Injunction  to  prevent  the  sale  of  the  pro- 
perty.   Ibid.    pi.  2. 

10.  Ah  Injunction  of  a  Court  of  Chancery,  in- 
hibiting the  defendant  and  all  other  persons, 
from  selling  certain  slaves  until  the  farther 
order  of  the  Court,  is  conclusive,  while  in 
force,  to  prevent  their  being  lawfully  sold  to 
satisfy  an  Execution  against  him,  even  in 
favor  of  a  person  not  a  party  to  the  suit  in 
Chancery.     West  v.  Baches,  pi.  2.  p.  187. 

U.  Under  the  Act  of  Assembly  concerning  Sher- 
iff), (Rev'd.  Code,  2d  Vol.  p.  160,)  the 
Sheriff  having  received  the  Bond  of  Indem- 
nity, is  bound  to  sell  the  property  taken  in 
execution,  whether  it  belongs  to  the  debtor 
or  not.    Stone  v.  Pointer,  pi.  1.  p.  287. 

12.  In  such  a  case,  there  is  no  implied  warranty 
by  the  Sheriff  of  the  title  to  the  property 
sold,  nor  implied  promise  to  refund  the  pur- 
chase money,  if  the  buyer  be  evicted.  Ibid. 
pL2. 

13.  Qwere,  whether  an  Execution  can  legally  be 
levied  on  property,  the  possession  of  which 
has  passed  from  the  debtor,  and  remained  in  a 
third  person,  for  more  than  five  years,  io 
pursuance  of  a  Deed  said  to  be  fraudulent, 
but  regularly  recorded,  and  importing  on  its 
face  to  be  for  a  valuable  consideration,  before 
such  Deed  has  been  impeached  and  convicted 
of  fraud  by  the  decree  of  a  Court  of  compe- 
tent jurisdiction  ?  Lawrence  v.  Snmnn  and 
others,  pU  1.  p.  322. 

EXECUTORS  AND  ADMINISTRATORS. 

1 .  See  Equity  ;  and  RoyedVt  odm'rs.  v,  RoyaWs 
odmV.  pi.  1.  p.  82. 

2.  See  Account ;  and  Scott  and  W\fe  v.  HalK- 
day  if  flttuVm,pl.  1.  p.  103. 

3.  See  Escheats:  and  the  Commonwealth  v. 
SeUUn  k  Seddon,  pi  1.  p.  117. 

4.  A  creditor  having  obtained  a  Judgment 
against  an  Executor  as  such,  and  sued  out  a 
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fi.fa.  de  bonis  testaloris,  which  proved  Ineffect- 
ual, may  either  resort  to  bis  action  at  law  to 
establish  a  devattuvit,  or  file  a  Bill  in  Equity 
against  the  Executor  and  legatees,  for  an 
account  of  assets  and  proportional  contribu- 
tion to  pay  the  debt.  Sampson  v.  Payne' S 
Ex'or.  and  Legatees,  pi.  1.  p.  176. 

6.  In  such  case,  it'  there  be  a  dispute  between 
the  Executor  and  legatees,  whether,  under 
the  circumstances,  he  ought  not  to  pay  the 
debt  without  aoy  contribution  from  them, 
and  if  some  of  them  be  not  made  parties,  the 
Court  may  with  propriety  dismiss  the  bill  as 
to  the  legatees;  but  if  it  appear  that  the 
Executor  has  delivered  over  to  them  pro- 
perty of  the  testator  which  would  have  been 
sufficient  to  pay  the  debt,  As  ought  to  be 
decreed  to  pay  it  de  bonis  propriis,  and  left 
to  bis  remedy  against  them.    Ibid.  pi.  2. 

A.  An  administratator  with  the  Will  annexed 
having,  with  the  consent  of  the  widow,  (who 
was  tenant  for  life,)  made  certain  additions, 
the  utility  and  propriety  of  which  were  doubt- 
ful, and  also  sundry  repairs  to  a  barn  on  the 
land,  it  was  decided  that  the  expense  of  those 
additions  should  be  allowed  him  against  the 
widow  only,  and  of  the  reasonable  repairs 
against  the  widen  and  children  generally. 
Hudson  and  others  v.  Hudsons  adm'r.  pi.  I. 
p.  180. 

7.  If  an  Executor  or  administrator  sell  the 
slaves  of  his  testator  or  intestate  by  private 
contract  for  ready  money,  he  ought  to  be 
charged  therefore  such  sum  as  they  would 
have  sold  for  upon  a  reasonable  credit,  if  the 
situation  of  the  estate  would  admit  of  such 
credit,  and,  if  not,  such  sum  as  they  would 
have  sold  for,  in  cash  at  public  auction. 
Ibid.  p).  2. 

8.  A  purchase,  by  an  Execator  or  administra- 
tor, of  any  part  of  the  estate  of  his  testator, 
or  intestate,  when  other  persons  were  deter- 
red from  bidding,  in  consequence  of  doubts 
concerning  the  title  suggested  by  himself, 
whereby  he  obtained  the  property  for  less 
than  its  value,  ought  to  be  annulled  by  a 
Court  of  Equity.    Ibid.  pi.  3. 

9.  When  a  commissioner  is  stating  accounts, 
between  executors  and  the  estate  of  their  testa- 
tor, if  one  of  them,  who  had  for  collection 
the  debts  due  the  estate  which  might  have 
been  collected  by  him,  be  dead  ;  his  repre- 
sentative cannot  object  to  his  estate's  being 
charged  with  those  debts,  unless  the  means 
be  furnished  of  charging  the  surviving  Execu- 
tor therewith.  Carter1*  Ex*ors.  v.  Cutting 
and  Wifcvl  1.  p.  108. 

10.  In  such  case,  the  private  account  of  each 
Executor  with  the  testator  in  his  life  time, 
and  with  his  Co  Executor,  and  all  other 
accounts  that  are  necessary  to  make  a  just 
settlement  of  the  matters  in  controversy, 
ought  to  be  taken,  if  requested  j  though  not 
specifically  put  in  issue  in  the  cause.  Ibid. 
pi.  2. 
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11.  An  Executor  ought  not  tobeaHowed  a  credit 
for  paying  a  debt  of  his  testator,  appearing 
on  the  face  of  the  written  instrument,  intend- 
ed to  secure  it,  to  have  been  for  money  woo    . 
at  unlawful  gaming.    Ibid.  pi.  4. 

12.  Monies  directed  to  be  invested  by  Executors 
in  Government  sureties  should  be  accounted 
for,  as  if  invested,  after  a  reasonable  time  for 
that  purpose  t  but  the  Executors  ought  not 
to  be  charged  with  Interest  during  such  rea- 
sonable time  ;  nor  with  interest  upon  dividends 
of  stock,  if  such  dividends  have  not  been 
actually  received.    Ibid.  pi.  7. 

13.  Where  an  Executor  is  directed  to  invest 
money  io  stock  he  ought  to  have  the  invest- 
ment made  in  his  own  name  as  Executor ,  in 
order  that,  if  necessary,  the  stock  may  be 
readily  converted  into  money  to  pay  the  debts 
of  his  testator.  Carter's  Ex1  or s.  v.  Cutting 
and  Wife,  pi.  8.  p.  224. 

14.  Although,  under  peculiar  circumstances  an 
allowance  may  be  made  to  Executors,  in 
addition  to  the  commissions  given  to  Attor- 
neys for  collecting  debts  coufided  to  them, 
such  addition  of  commissions  ought  not,  in 
general,  to  be  allowed  where  the  debtors 
reside  in  or  near  the  neighbourhood  of  the  « 
Executors,  who,  consequently,  might  collect 
the  monies  themselves.    Ibid.  pi.  0. 

15.  An  Executor  selling  the  land  of  Wis  testator 
by  virtue  of  a  power  given  by  the  Will,  it 
not  bound  to  convey  with  general  warranty 
without  an  agreement  to  thai  effect ;  but 
only  with  special  warranty,  against  himself 
and  all  persons  claiming  under  him ;  notwith- 
standing a  written  agreement  ofltr  the  sale, 
that  he  would  make  "  a  good  and  indefeasible  « 
title,"  to  the  purchaser :  for  such  agreement 

if  to  be  understood  io  reference  to  the  terms 
of  the  said.  Orantland  v.  Wight  Ex' or.  i-c. 
PL  2.  p.  285. 

16.  See  Children  ;  and  Hay's  Ex'ors.  and  others 
v.  Bays  and  others,  pi.  1.  p.  418. 

17.  A  surety  in  a  Bond,  having  paid  to  the 
creditor  the  amount  of  a  Judgment  against 
him  thereupon,  may  file  a  Bill  in  Equity, 
(without  having  made  or  brought  any  action 
at  law)  against  the  administrator  and  heirs  of 
the  principal  obligor;  for  the  purpose  of 
establishing  his  demands  ;  of  having  an  ac* 
count  of  the  personal  and  real  estates,  and  of 
being  permitted  to  stand  in  the  place  of  the 
obligee  io  the  bond,  so  as  to  be  paid  jout  of 
the  real  estate  in  default  of  the  personal. 
Tinsley  v.  Oliver**  adm'r.  and  heirs,  pi.  1. 
p.  419. 


EXHIBITS. 
1.  Though  private  Acts  of  Assembly  may  be 
given  io  evidence  without  being  specially 
pleaded,  they  are  not  to  be  taken  notice  of 
judicially,  by  the  Court  as  public  acts  are, 
out  must  be  exhibited  as  documents,  if  not 
admitted  by  consent  of  parties..  Legrand  v. 
Hampden  Sidney  College,  pi.  1.  p.  384. 


I. 


FACTOR. 
Io  case  of  a  sale  of  personal  property  aoi 
executed  by  delivery,  but  to  be  consummates! 
by  delivery  at  another  place ;  although,  in 
conseqoeoce  of  earnest  paid,  or  otherwise,  ike 
property  be  to  vested  in  the  buyer  that,  on 
complying  or  offering  to  comply  with  the 
contract  on  his  part,  he  may  recover  the 
same  from  the  seller  or  his  agent ;  yet,  wsxifl 
delivery,  and  while  the  goods  are  (in  legal 
phrase)  tn  transitu,  the  seller  may,  oo  the 
buyer's  becoming  bankrupt,  or  .being  likely 
to  be  so,  arrest  the  goods  or  order  his  agent 
to  arrest  them ;  which  order,  operating  as  sjbj 
indemnity  to  the  agent,  io  additioo  to  that 
arising  from  his  possession  of  the  goods,  wSl 
be  his  guarantee  for  refusing  to  deliver  then; 
and,  perhaps,  under  circumstances,  the  ageat 
would  also  have  a  right  to  demand  other 
security  from  his  principal,  which  it  woold  be 
incumbent  on  him  forthwith  to  give,  coder 
pain  of  a  right  in  the  agent,  to  go  on  and 
execute  the  contract  by  a  delivery.      HmaU 
&  Co.  v.  Davis  if  Chalmers,  pL  I.  p.  34. 
If  a  factor  or  agent,  having  sold  goods  be- 
longing to  bis  principal,  be  ordered  by  ma 
while  they  are  yet  in  transitu,  oot  to  deliver 
them  to  the  buyer,  of  whose  solvency  doubts 
are  entertained ;  and  be  deliver  them,  not- 
withstanding such  order,   and  without  de- 
manding any  security  for  his  indemnity,  the 
principal  is  entitled  to  an  action  against  turn, 
in  case  the  buyer  should  prove   insolvent. 
Ibid.  pi.  2.  p.  34. 

And  such  right  of  action  is  not  waived  or 
abandoned  by  expressions,  used  in  letters 
from  the  principal  after  the  delivery  of  the 
goods,  seeming  to  import  an  agreement  to 
look  to  the  buyer  for  payment,  and  nut  to 
the  factor ;  nor  by  the  principal's  permitting 
considerable  time  to  elapse  before  be  informs 
the  factor,  categorically,  that  he  will  look  to 
Aim,  and  not  to  the  buyer  for  satisfaction ; 
provided  such  expressions,  and  such  delay,  on 
the  part  of  the  principal,  may  have  beta 
occasioned  by  the  factor's  failing  to  make  a 
full  and  fair  disclosure  of  all  facts  and  cir- 
cumstances necessary  to  enable  the  principal 
to  decide  upon  the  subject,  and  which  it  was 
the  duty  and  in  the  power  of  the  factor  to 
have  given.     Ibid.  pi.  3.  p.  34. 

FATHER  AKD  SON. 

If  a  father  make  payments  io  part  of  a  gamimg 
debt  of  his  son,  and  never  reclaim  them  » 
his  life  time,  but  provide  by  his  Will  a  fund 
for  payment  of  the  balance;  they  should 
not,  after  his  death,  be  claimed  of  his  sot's 
estate,  .but  considered  as  payments  or  advance- 
ments to  the  latter;  as  payments  to  toe 
amount  of  any  previous  existing  accounts  of 
the  son  against  the  father ;  and,  beyond  that 
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amount,  u  advancements  to  tm»  soo.  Carter's    5. 
Ex'ors.  v.  Cutting  and  Wife,  pi.  3.  p.  223. 
*.      A  Tather  having    undertaken,    by  written    6. 
agreement,  as  surety,   for  the  payment  of  a 
gaming  debt  of  his  son  ;  and,  afterwards,  by    7. 
his  Will,  (reciting  that  he  had  so  become 
surety,)  having  devised  to  his  son  certain  real 
estate  charged  with  the  payment  of  that  debt; 
such  charge  is  not  a   condition  precedent    8. 
binding  the  son  or  his  representatives  to  pay 
it ;  but  he  and  they  shall  hold  the  estate 
discharged  thereof.   Ibid.  pi.  5. 

FEDERAL  COURTS. 

1.  See  Citizens;  and  Williams  v.  Price,  pi.  1, 
2  and  3.  p.  507. 

FIRE  (INSURANCE  AGAINST.) 

*  I.     See  Mutual  Assurance  Society  against  Fire  ;    9. 
and  Qrctnhow  Agent/or  the  Mutual  Assurance 
Society  v.  Buck,  pi.  I.  p.  263. 

FORECLOSURE. 

1.  See  Assignment ;  and  Southgate  v.  Taylor, 
pi.  !.  p.  420. 

FRAUDS. 

1.  Although,  in  the  case  of  an  absolute  Deed  of 
s!aves,where  the  grantor  remains  in  possession 
after  the  Execution  and  recording  of  the 
same,  such  Deed  is  to  be  regarded  as  fraudu- 
lent and  void  as  to  creditors  and  subsequent 
purchasers,  yet  the  same  is  obligatory,  and 
cannot  be  impeached,  as  between  the  grantor 
and  grantee  and  their  representatives.  Tho- 
mas v.  Soper,  p.  28. 

2.  Where  a  plaintiff'  in  Equity  sues  to  take 
advantage  of  a  cootract  found  to  be  fraudulent, 
he  is  not  to  be  sustained,  even  to  recover 
back  money  paid  on  such  contract,  but  ought 
to  be  left  to  whatever  remedy  he  may  have 

at  law.  Stmt's  Adm'r.  v.  Lewis's  Ex'or.  ifc,    1. 
pi  3.  p.  29. 

3.  A  wife  has  not  such  an  interest  in  that  portion 
of  the  personal  estate  of  her  husband, 
to  which  she  may  be  entitled  in  the  event  of 
his  dying  intestate,  or  leaving  a  Will  which 
she  may  renounce,  as  that  an  absolute  and 
irrevocable,  though  merely  voluntary,  Deed 
thereof,  executed  by  him  to  his  children  by  a 
former  marriage,  can  be  considered  a  fraud 
on  her  rights,  or  be  set  aside  at  her  instance. 
Light/oofs  Ex'ors.  if  others  v.  Colgin  if  W\fe, 
pi.  1.  p.  42. 

4.  A  bill  for  relief,  against  a  writing  purporting 
an  acknowledgment  of  a  gift  of  property  by 
the  complainant  to  the  defendant,  on  the  2. 
ground  of  its  having  been  obtained  by  frauds 
presents  a  proper  case  for  equitable  jurisdic- 
tion, though  a  suit  at  law  founded  upon  such 
writing  might  be  defeated  without  coming 
into  Equity.  Johnson  v.  Hendley,  pi.  1.  p. 
219. 


f! 


See  Lorn  ;  and  Boyd  if  Snepson  if  others  v. 
Stainback  if  others,  pi.  I.  p.  305. 
See  Ansmr  ;  and  Jackson's  Assignees  v.  Cut- 
right  if  Ctmk,  pi.  1.  and  2.  p.  308. 
//  seems,  that  payment  of  the  purchase  money 
is  not  sufficient  part  performance  of  a  verbal 
contract  for  bnd,  to  take  it  out  of  the  Statute 
of  Frauds.  Ibid.  pi.  3. 
Queer*,  whether  an  Execution  can  legally  be 
levied  on  property,  the  possession  of  which 
has  passed  from  the  debtor,  and  remained  in 
a  third  person,  for  more  than  five  years,  in 
pursuance  of  a  deed  said  to  befraudulent,  but 
regularly  recorded,  and  importing  on  its  face 
tone  for  a  valuable  consideration;  before 
such  deed  has  been  impeached  and  convicted 
of  fraud  by  the  decree  of  a  Court  of  competent 
jurisdiction  P      Lawrence  v.  Srvann  if  others, 

rf.  I.  p.  332. 

fa  promissory  note,  negotiable  at  bank,  be 
made  and  endorsed,  for  the  purpose  only  of 
obtaining  accommodation  for  the  maker,  and, 
being  left  by  him  with  a  second  endorser  to 
be  lodged  in  the  bank  for  discount,  be  fraud" 
utently  put  into  circulation  by  such  second 
endorser,  to  raise  money  thereupon  for  his 
own  use  ;  a  third  endorser,  knomng  nothing 
of  such  fraud,  may  cause  the  note,  (if  lodged 
in  the  bank  for  collection,  and  not  paid  when 
due,)  to  be  protested  as  to  the  maker  and 
prior  endorsers,  pay  it  himself,  and  thereupon 
maintain  his  action  against  the  maker  and 
first  endorser ;  notwithstanding  no  valuable 
consideration  passed,  or  was  contracted  for, 
between  him  and  the  second  endorser,  but 
he  made  the  endorsement  merely  from  the 
motive  of  enabling  such  second  endorser  to 
get  the  note  discounted  at  the  bank.  Rob- 
ertson if  Co.  v.  Williams  if  Smith,  pi.  1.  p. 
381. 

FREEDOM. 

Relief  given  in  Equity,  in  a  pauper's  suit  for 
freedom,  by  awarding  a  new  trial  at  Law, 
and,  (a  verdict  being  certified)  decreeing  for 
the  plaintiff :  upon  a  bill  stating,  that,  in  the 
previous  proceedings,  he  had  not  been  per- 
mitted to  obtain  his  testimony  j  and  on  proof 
now  produced  in  support  of  his  right ;  not- 
withstanding  the  defendant  pleaded,  in  bar 
to  such  relief,  a  former  verdict  and  judgment 
by  which  the  plaintiff  was  declared  to  be  a 
slave,  and  a  decree  of  another  Court  of 
Chancery  dismissing  a  similar  bill  exhibited 
on  his  behalf;  from  which  judgment  and 
decree  lie  ha.l  not  appealed.  Isaac  v.  John* 
son,  pi.  I.  p.  95. 

If  the  case  made  by  a  Bill  of  Exceptions  be, 
that  the  plaintiffs,  suing  for  freedom,  weie 
brought  into  this  State  subsequent  to  tb« 
year  1786,  and  that  the  defendant  asserts  a 
claim  to  them  on  the  ground  that  the  oath 
prescribed  by  the  4th  section  of  the  Act  of 
1792,(1  R.  C.  ch.  103,)  was  duly  taken  by 
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him  or  those  under  whom  be  chin* ;  the 
other  grounds  of  claim  authorised  by  the  last 
clause  of  the  same  section,  {not  being  mention* 
ed,)  must  be  considered  as  excluded.  OarneU 
v.Sam  if  PhilUs,p\.  1.  p.  542. 

3.  The  right  of  freedom  prima  fad*  acquired  by 
a  slave  imported  into  this  State,  subsequent  to 
the  year  1786,  could  ooly  be  obviated  by 
evidence  adduced  to  shew,  or  by  circumstances  4. 
authorising  a  presumption,  that  the  oath 
required  by  law  had  been  taken  by  the  im- 
porter,   ibid.  pL  2. 

4.  Jn  the  trial  of  a  suit  for  freedom,  declarations 
of  a  person  nho  imported  the  plaintiffs,  are 
not  evidence  in  their  favour,  if  it  do  not 
appear  that  those  declarations  were  made  . 
during  the  time  nhen  As  claimed  them  at  his 
■laves,  and  that  the  defendant  claims  under 
him.    Ibid.  pi.  3. 

5.  See  Justification  ;  and  HookU  Adsmnistrators 
v.  Hancock,  pi.  1.  p.  546. 

6.  Quart,  whether,  in   an  action  of  slander 
between  A.  and  B.,  the  right  of  C.  to  freedom    i. 
can  be  collaterally  investigated  P  Ibid.  pi.  2. 

7.  In  a  suit  for  freedom,  the  validity  of  a  Will, 
under  which  the  plaintiff  claims,  ought  not  to 
be  questioned  ;  the  same,  (or  a  copy  thereof  \ 
the  original  being  destroyed,)  having  Been 
admitted  to  record,  as  and  for  the  last  Will 
of  the  Testator,  by  the  proper  Court,  whose 
judgment  remains  unappealed  from,  and  the 
validity  of  such  Will  not  contested  by  bill  in 
Equity.  Lemon  v.  Reynold's  Adsn'r.  of 
Holmes,  pi.  I.  p.  552. 

FURNITURE. 

1*     What  articles  are  not  comprehended  in  a 
bequest  of  stock,  plantation  utensils,   and    1. 
household  furniture.    KendaWs  Ex'or.  i(C 
r.  Kendall,  *c,  pi.  2.  p.  287.  2. 


GAMING  DEBTS. 

1.  If  a  father  make  payments  in  part  of  a  gaming 
debt  of  his  son,  and  never  reclaim  them  in 
his  life  time,  but  provide  by  his  Will  a  fund 
for  payment  of  the  balance  ;  they  should 
not,  after  his  death,  be  claimed  of  bis  son's 
estate,  but  considered  as  payments  or  ad- 
vancements to  the  latter  ;  as  payments,  to 
toe  amount  of  any  previous  existing  accounts 
of  the  son  against  the  father  ;  and,  beyond 
that  amount,  as  advancements  to  the  son. 
Carters  Jfo'ors.  v.  Cutting  and  njfe,  pi.  3.  *• 
p.  223. 

S.     An  Executor  ought  not  to  be  allowed  a  credit 
for  paying  a  debt  of  his  testator,  appearing, 
on  the  face  of  the  written  instrument  intend- 
ed to  secure  it,  to  have  been  for  money  won 
"    at  unlawful  gaming.    Ibid.  pi.  4. 

3.     A  father   having  undertaken,  by   written 
agreement,  as  surety,  for  the  payment  of  a 


gaming  debt  of  hit  ton  \  and,  afterwards,  by 
Sis  Will,  (reciting  that  he  had  to  become 
rarefy,)  having  devised  to  lis  too  certain  real 
estate  charged  with  the  payment  of  that  debt ; 
socfa  charge  is  not  a  eandihon  precedent,  bsissV 
iog  the  ton  or  his  representatives  to  pay ;  bat 
be  and  they  shall  bold  the  estate  dUeharged 
thereof.    Ibid.  pi.  5. 

A  testator's  directing  all  hi*  just  debts  to  be 
paid,  out  of  the  sales  of  certain  lands,  does 
not  authorise  the  payment  of  a  gaming  debt 
c/hise^t  of  the  proceeds  of  sochsalea.  Assl 
pL6. 

GIFT. 

See  Frauds  **d  Johnson  v.  HendJUy,  pi  L 
p.  219. 


HABEAS  CORPUS. 

The  Act  of  January  10th,  UI5  on  the  sub- 
ject of  Writs  of  ffokw  Corpus  doee  not  au- 
thorise the  issuing  of  a  Writ  of  Error  by  the 
Court  of  Appeals  to  a  judgment  discharging 
from  custody  a  person  confined  by  sentence 
of  a  Court  Martial  for  failing  to  pay  ajiat 
imposed  on  him/or  not  appearing  at  the  place 
ofRendesroous,  and  not  marching,  in  obedi- 
ence to  a  Requisition  ef  Militia;  for  in  tack 
case,  there  is  no  discharge,  by  the  Judgment, 
of  a  person  from  the  service  of  this  State  or 
cf  the  United  States.  Attorney  General  v. 
Fenton  and  Shepherd,  pi.  1.  p.  282. 

HEIRS. 

See  Sureties ;  and  Tinsley  v.  Other's  edmV. 
and  heirs,  pi.  1.  p.  419. 
W.  A.,  by  his  last  Will,  devised  that,  M  m 
ease  he  should  die  before  his  brother,  R.  A^ 
all  his  estate  both  real  and  personal  should 
descend  to  him  and  his  heirs  fortvar;  bat, 
in  case  his  said  brother  should  die  nitikamta 
lanful  heir,  it  should  then  be  equally  di- 
vided between  hit  brother,  W.  A.%  and  bat 
nephew  S.  A.,  to  them  and  their  heirs  for- 
ever." R.  A.  having  died  in  the  t\fe  Dims 
of  the  devisor,  and  without  issue,  the  limita- 
tion  over  could  not  take  effect;  but  the  estate 
descended  to  the  heirs  general  of  the  devisor. 
Allen  v.  Parham,  pL  I.  p.  4*7. 

HIRE. 

A  person  entitled  to  a  remainder  in  fee,  ex- 
pectant upon  a  life  estate,  in  slaves,  taking 
them  into  his  own  possession  to  prevent  the 
tenant  for  life  from  carrying  them  out  of  the 
State,  is  bound  to  account  lor  and  pay  their 
hire  or  profits  while  he  detains  them  ;  and  it 
not  entitled,  upon  the  ground  of  the  tenant's 
refusing  to  give  bond  and  security  for  their 
production  at  the  expiration  ol  the  life  estate, 
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to  an  Injunction,  to  stay  proceedings  upon  a 
Judgment,  against  bira,/or  sttck  hire  or  yro- 
JUs.    Medley  v.  Jones,  pi.  2.  p.  98. 

2.  A  writing  under  seal  being  in  these  words; 

41  for  the  hire  of  four  negro  fellows  the  pre*  3. 
tent  yearicfo  are  lobe  returned  well  chalked 
en  or  before  the  *25th  of  December,  I  promise 
to  pay  Ac.;"  quare,  whether  such  writing 
contains  a  covenant  to  return  the  negroes,  aa 
well  as  to  pay  the  money  ?  Harris  v.  Nich- 
olas, ?\.  l.p.483. 

3.  4  Covenant,  by  a  person  hiring  a  slave,  to 
return  him  at  the  end  of  the  year,  is  not  to 
be  considered  as  a  covenant  to  insure  such 
return  in  the  event  of  his  death  in  the  mean 
time  ;  although  it  be  occasioned,  by  a  cruel 
and  excessive  beating  perpetrated  by  the 
Overseer  under  whose  superintendence  he 
was  put    Ibid.  pi.  2. 

4.  Quart,  whether  an  employer  who  continues 
in  his  service  an  Overseer  noted/or  cruelty, 
may  not  be  made  liable,  by  an  action  upon 
the  case,  for  the  value  of  a  hired  negro  whip- 
ped to  death  by  such  Overseer,  though  with- 
out aoy  direction  from  him  ?  Ibid.vX.  5. 

5.  When  a  person,  who  bought  a  slave  with 
lawful  notice  of  a  better  title,  is  decreed  to 
deliver  him  and  par  profits  j  interest  ought 
to  be  charged  against  him,  upon  the  hires 
actually  received  by  him  from  other  persons, 
from  the  dates  of  his  receipts,  but  not  upon 
the  profits  of  such  slave  while  in  his  own 
possession  without  being  hired,  the  same 
oeing  unHquidaUd,  and  merely  conjectural 
sums,  and  which  he  was  in  no  default  in  not 
pay/ng.  Baird  v.  Bland  and  others,  pi.  1. 
p.  492. 

HOGS.  1. 

1.  Fattening  hogs  are  not  comprehended  in 
a  bequest,  to  one  of  a  testator's  children,  of 
the  stock  belonging  to  the  place  whereon  he 
lived.    KendaWs  Ex'or.  Sfc  v.  J 


pL  8.  p.  272. 


.Kendall  If c. 


HUSBAND  AND  WIFE. 

I.  A  wife  has  not  such  an  interest  in  that  por- 
tion of  the  personal  estate  of  her  husband,  to 
which  she  may  be  entitled  in  the  event  of 
his  dying  intestate,  or  leaving  a  Will  which 
she  may  renounce,  as  that  an  absolute  and 
irrevocable,  though  merely  voluntary,  Deed 
thereof,  executed  by  him  to  his  children  by  a 
former  marriage,  can  be  considered  a  fraud 
on  her  rights,  or  be  set  aside  at  her  instance. 
lAghtfooVs  Ex'on.  *>c  v.  Colgin  *  Wife,  pi. 
1.  p.  42. 

%  A  Deed  of  marriage  settlement  executed  be- 
fore and  recorded  after  the  marriage,  but 
within  the  time  required  by  law,  is  conclusive 
against  the  creditors  of  the  husband  for  debts 
contracted  by  him  before  the  marriage.  And 
this  although  such  Deed  was  recorded  upon 


the' acknowledgment  of  the  parties,  without 
anjf  privy  examination  of  the  wife.  Scott  and 
W\fe  and  others  v.  Gibbon  Sf  Co.  and  others, 
pi.  l.p.86. 

Construction  of  a  marriage  settlement,  by 
which  the  personal  estate  of  the  intended 
wife  was  conveyed  to  trustees  for  her  use 
until  the  marriage ;  then,  upon  trust  that  the 
husband  and  Wife  should  enjoy  the  prtfits 
during  the  coverture ;  and,  afterwards,  that 
the  trustees  should  assign,  transfer  and  pay 
over  all  the  said  property  (that  mght  remain) 
to  the  Wife  in  case  she  survived  the  hus- 
band, but,  if  she  died  before  him,  then  to 
such  person  or  persons,  as  she  should,  not* 
withstanding  her  coverture,  appoint  by  Deed 
or  Will,  "to  the  intent  that  the  same  might 
not  be  at  the  disposal  of,  or  subject  to  the  con* 
troL  debts,  forfeitures  or  engagements  of  the 
husband  ;"  with  a  provision  that,  in  the  event 
of  her  lumping  Attn,  and  claiming  any  part 
of  At  j  estate,  by  right  of  dower  or  otherwise, 
the  trustees  should  bold  for  his  benefit  and 
that  of  his  Executors,  &c.j  but  without  any 
provision  for  the  event  of  his  surviving  her, 
and  her  f ailing  to  make  any  appointment. 
The  Husband,  having  survived  the  Wife,  mho 
mad*  no  appointment,  was  entitled  to  the  pro- 
perty as  her  administrator,  and  not  compelled 
to  make  distribution  to  her  children  by  a 
former  husband.  Pickett  if  W\fe  v.  Chilton, 
pL  1.  p.  467. 


IMMATERIAL  ISSUE. 

In  debt  on  a  Bond,  if  the  declaration  describe 
it  as  a  writing  obligatory  for  a  sum  of  money  ; 
and  the  defendant,  without  praying  oyer  of 
the  Bond,  plead  payment,  and  also  several 
other  pleas,  alleging  performance  of  a  condi- 
tion, according  to  which  the  Bond  was  to  be 
discharged,  by  the   delivery  of  a  certain 

ntity  of  iron;  and,  issue  being  joined 
mpon,  the  parties  go  to  trial ;  and  it 
appears,  by  bills  of  exceptions,  that  the 
evidence  before  the  Jury  aid  not  apply  to 
the  plea  of  payment,  but  to  the  other  pleas 
only ;  a  verdict  for  the  defendant  ought  to 
be  set  aside,  and  a  new  trial  awarded,  with 
leave  to  him  to  take  oyer  of  the  condition  of 
the  Bond,  and  plead  de  novo  ;  all  his  pleas, 
except  that  of  payment,  being  irrelevant  to 
the  claim  set  out  in  the  declaration,  and, 
therefore,  the  issues  joined  upon  them  being 
immaterial.  And  this  is  the  case,  not  with- 
standing  a  copy  of  a  Bond,  corresponding 
with  that  described  in  the  pleas,  be  inserted 
in  the  transcript  of  the  record,  and  certified 
by  the  clerk  to  be  the  Bond  on  which  tj»e 
declaration  was  filed.  Beatty  v.  Smith  and 
others,  p.  39. 
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IMPORTATION  OF  SLAVES. 

1.  If  thecate  made  by  a  Bill  of  Exceptions  be, 
that  the  plaintiffs,  suing  for  freedom,  were 
brought  into  this  state  subsequent  to  the 
year  1786 ;  and  that  the  defendant  asserts  a  1. 
claim  to  them  on  the  ground  that  the  oath, 
prescribed  by  the  fourth  section  of  the  Act  of 
1792,  (1  R.  C.  ch.  103,)  was  duly  taken  by 
him  or  those  under  whom  he  claims ;  the 
other  grounds  of  claim  authorised  by  the  last  1  • 
clause  of  the  same  section,  (not  being 
mentioned,)  must  be  considered  as  excluded. 
Garnett  v.  Sam  and  PhilUs,  pi.  1.  p.  642. 

2.  The  right  of  freedom  prima  facie  acquired 
by  a  slave  imported  into  this  state,  subsequent 

to  the  year  1786,  could  only  be  obviated  by    2. 
evidence  adduced  to  shew,  or  by  circum- 
stances authorising  a  presumption,  that  the    3. 
oath  required  by  law  had  been  taken  by  the 
importer.    Ibid.  pi.  2. 

3.  In  the  trial  of  a  suit  for  freedom,  declara- 
tions of  a  person  who  imported  the  plaintiffs 
are  not  evidence  in  their  favour^  if  it  do 
not  appear  that  those  declarations  were 
made  during  the  time  nken  he  claimed  them  4. 
as  his  slaves,  and  that  the  defendant  claims 
under  Asm.    Ibid.  pi.  3. 

INCUMBRANCE. 

1.  Of  two  equitable  incumbrancers,  he  that  hath 
the  preferable  right  to  call  for  the  legal 
estate  is  entitled  to  preference ;  though  he 
hath  not  actually  got  it  in,  dot  got  an 
assignment,  nor  even  possession  of  the  deed 
coaveving  the  outstanding  legal  title;  and  5. 
though  his  lien  is  of  subsequent  date  to  the 
other  incumbrance.  Williamson  v.  Gordon's 
Executor,  pi.  2.  p.  257. 

INDEMNIFYING  BOND. 

1.  By  virtue  of  the  Act  of  Assembly,  concerning 
Sheriffs,  passed  the  8th  of  February,  1808, 
(Rev'd.  Code,  2d  vol.  p.  160,)  any  person 
claiming  the  property  sold  under  an  execu- 
tion, may  prosecute  an  action  of  debt  on  the 
bond  of  indemnity,  in  the  name  of  the 
Sheriff  or  other  officer  to  whom  it  was  taken, 
without  proving  that  any  damage  has  been 
sustained  by  such  officer.  Carrington  v. 
Anderson,  pi.  1.  p.  32. 

2.  The  Deputy  Sheriff;  who  sold  the  property 
under  the  execution,  is  not  a  competent 
witness,  in  an  action  in  the  name  of  the 
High  Sheriff  upon  the  bond  of  indemnity,  to 
prove  that,  in  fact,  the  property  was  that  of  6. 
the  person  against  whom  the  execution  was 
issued.    Ibid.  pi.  2. 

3.  Under  the  Act  of  Assembly  concerning 
Sheriffs,  (Rev'd.  Code,  2d  vol.  p.  166,}  the 

*  Sheriff;  having  received  the    bond  of  in- 
demnity, is  bound  to  sell  the  property  taken 


in  execution,  whether  it  belongs  to  the  debtor 
or  not    Stone  v.  Pointer,  pL  1.  p.  287. 

INDEMNITY. 

See  Bond;  and  West  y.  Belches,  pi.  3.  p. 

187. 

INDORSEES. 

On  a  Bill  exhibited  by  the  holder  of  a 
promissory  note  against  the  maker  and  all 
the  indorser*:  to  avoid  circuity  of  actios, 
the  Court  of  Equity  may  fix  the  debt  on  the 
person  first  responsible.  Chalmers^  Jomu 
and  Co.  v.  M>Murdo,  pi.  I.  p.  252. 
The  first  indorser  of  a  note  in  point  of  time 
is  not  of  course  first  responsible.  Ibid.  pL  2. 
If  the  payee  of  a  note  write  his  naase  ower 
that  of  a  person,  who  indorsed  it  io  Monk, 
but  refused  to  do  so  except  upon  the  ground 
of  the  responsibility  of  the  payee  as  find 
indorser  ;  he  thereby  makes  himself  responsi- 
ble, as  such,  in  point  of  contract  Ihtd.  pL 
3. 

An  agent,  indorsing  a  note  for  the  benefit  of 
his  principal,  who  assures  him  that  he  shall 
not  be  held  responsible,  ought  not  to  he 
compelled  to  pay  the  money  at  the  suit  of  a 
person  to  whom  the  note  is  indorsed,  with 
notice  of  such  equity,  but  the  decree  should 
be  against  the  principal.  And  it  seems  if 
the  indorsee  had  no  such  notice,  yet,  if  the 
principal  be  solvent,  the  decree  ought  still  to 
be  against  Aim  in  the  first  place.    Ibid.  pL 

If  a  promissory  note,  negotiable  at  bank,  be 
made  and  indorsed,  for  the  purpose  only  of 
obtaining  accommodation  for  the  maker,  and, 
being  left  by  him  with  a  second  endorser  to 
be  lodged  io  the  bank  for  discount,  be 
fraudulently  put  into  circulation  by  soth 
second  indorser,  to  raise  nioney  tliereopon 
for  his  own  use  -r  a  third  indorser,  fcnswtsg 
nothing  of  such  fraud,  may  cause  the  note, 
(if  lodged  in  the  bank  for  collection,  and  not 
paid  when  due,)  to  be  protested  at  to  the 
maker  and  prior  indorsers,  pay  it  himself,  and 
thereupon  maintain  his  action  against  the 
maker  and  first  indorser*,  notwithstanding  oo 
valuable  consideration  passed,  or  was  con- 
tracted for,  between  him  and  the  second 
indorser,  but  he  made  the  indorsement 
merely  from  the  motive  of  enabling  such 
second  indorser  to  get  the  note  discounted  at 
the  bank.  Robertson  and  Co.  v.  William 
and  Smith,  pi.  1 .  p.  381. 
The  holder  of  a  bill  of  exchange  with  several 
indorsements  in  blank,  has  a  right  to  strike 
out  the  names  of  the  indorsers  subsequent  to 
the  first,  and  to  write  over  the  name  of  the 
first  indorser  an  assignment  to  himself;  or 
the  bill,  without  such  assignment,  will  be 
considered  as  bis  property,  by  hit  ^having 
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k  in  his 


n  in  Ins  power  to  make   it 
Walts  v.  Moore,  pi.  1.  p.  888. 


to  make   it    RitcMe  and 


INFANT. 

1*  It  it  not  a  sufficient  ground  for  reverting  an 
interlocutory  decree,  that  no  day  was  given 
to  an  infant  defendant  to  shew  cause  against 
it  after  he  should  come  of  age ;  because  such 
omission  may  be  corrected  in  the  final  8. 
decree.  Pickett  and  Wife  v.  Chilton,  pi.  5. 
p.  487.  r 

INJUNCTION. 

1.  See  Equity;  and  RoyaWs  Jdministraiori  r. 
RoyaWs  Administrator,  pi.  2.  p.  82. 

2.  See  Equity;  and  Medley  v.  Janet,  pL  I.  p. 
98.  9. 

3.  A  person  entitled  to  a  remainder  in  fee 
expectant  upon  a  life  estate  in  slaves,  taking 
them  into  his  own  possession  to  prevent  the 
tenant  for  life  from  carrying  them  out  of  the  . 
state,  is  bound  to  account  for  and  pay  their  '* 
hire  or  profits  while  he  detains  them ;  and  is 
not  entitled,  upon  the  ground  of  the  tenants 
refuting  to  give  bond  and  security  for  their 
production  at  the  expiration  of  the  life  estate, 

to  an  injunction  to  stay  proceedings  upon  a 
Judgment  against  him  for  such  hire  or  profit. 
Medley  v.  font*,  pi.  2.  p.  98. 

4.  If  *  fieri  facia*  against  the  goods  of  a  Testa- 
tor be  levied  on  slaves  which  by  his  will 
were  specifically  bequeathed,  and  after  his 
death  were  allotted  to  the  legatees  by  the  \. 
executor,  who  thereupon  held  them,  and 
hired  them  out,  at  guardian  for  such  legatee, 

a  Court  of  Equity  ought  by  injunction  to 
stop  the  sale,  until  an  account  of  the  assets 
anadmiiiistered  shall  be  taken;  and,  upon 
inch  account,  to  decree,  that  the  creditor 
shall  be  satisfied  out  of  those  assets  ;  or,  (if 
there  be  a  deficiency,)  out  of  the  residue  of 
the  estate  of  which  the  Testator  died  pos- 
sessed ;  having  regard  to  the  rights  of  the 
several  legatees  under  the  will.  Scotland 
Wife  v.HalKday  and  Rinton,  pi.  1.  p. 
103. 

5.  See  Legacy;  and  Sampson  v.  Bryce,  pi.  2. 
p.  nx 

6.  An  injunction  of  a  Court  of  Chancery  in*    1. 
Dibit ing  the  defendants,  and  all  other  persons, 
from  selling  certain  slaves  until  the  farther 
order  of  the  Court,  is  conclusive,  while  in 
force,  to  prevent  their  being  lawfully  sold 

to  satisfy  an  execution  against  him,  even  in 
favour  of  a  person  not  a  party  to  the  suit  io 
Chancery.  West  v.  Belches,  pi.  2.  p. 
187.  2. 

7.  •  it  is  not  equitable  that  a  defendant  to  a  Bill 

of  Injunction,  (in  whose  favor  a  Judgment 
at  law  was  rendered,  for  a  sum  of  money 
which  he  had  paid  as  security  for  the  com- 
plaiuant)  to  except  a  Commissioner's  state- 


ment of  the  debits  and  credits  between  them, 
"to  the  time  of  the  Judgment:"  on  the 
ground  that, **  from  the  circumstances  of  the 
case,  and  conduct  of  the  parties,  they  con* 
tidered  their  accounts  at  doted,  and  nothing 
due  an  either  tide  ;"  and,  yet,  to  select,  and 
rely  upon  the  Judgment,  as  an  Item  in  his 
favor,  in  exclusion  of  the  other  Items  in  the 
account.  Foster  v.  Clarke,  pi.  1.  p.  430. 
Jt  is  a  sufficient  ground  of  Equity  for  a  per-' 
petual  Injunction  to  a  Judgment  in  Slander, 
that  at  the  time  of  speaking  the  defamatory 
words,  and  when  the  Judgment  was  obtained, 
the  complainant  in  the  Bill  (who  was  de- 
fendant at  law)  was  insane,  or  in  a  state  of  par- 
tial mental  derangement  on  the  subject  to  which 
those  words  related.  Homer  v.  Marshall's 
adm'x.  pi.  1.  p.  466. 

See  Interest;  aud  Mayo  v.  Judah,  pi.  2.  p. 
495. 

INSANITY. 

It  is  sufficient  ground  of  Equity  for  a  per- 
petual Injunction  to  a  Judgment  in  slander, 
that,  at  the  time  of  speaking  the  defamatory 
words,  and  when  the  Judgment  was  obtained, 
the  complainant  in  the  Bill  (who  was  defend- 
ant at  law)  was  insane,  or  in  a  state  of  partial 
mental  derangement  on  the  subject  to  which 
those  nords  related.  Homer  v.  MarshaWs 
adm'x.  pi.  1.  p.  466. 

INSTRUCTIONS  TO  JURIES. 

Where  the  extent  of  the  plaintiff's  right  under 
a  Covenant  depends,  in  part,  upon  extrinsic 
testimony;  the  Court  ought  not  to  instruct 
the  Jury  "  that  if,  upon  the  said  evidence, 
they  shall  be  of  opinion  that  certain  facts  are 
established,  then  the  defendant  has  broken  hit 
covenant  as  charged  in  the  declaration  ;"  for 
it  is  not  competent  for  the  Court  to  say  whe- 
ther such  facts  are  sufficient,  or  not,  to  war- 
rant such  conclusion,  unless  the  sufficiency 
thereof  had  been  duly  submitted  to  its  Judg- 
ment by  a  demurrer  to  the  evidence.  Hoi- 
lingsnorth  v.  Dunbar,  pi.  l.p.  190. 

INTENTION. 

The  addition  of  a  Codicil  to  a  Will  is  not 
sufficient  to  operate  as  a  devise  of  lands  pur- 
chased by  the  Testator  between  the  date  of 
the  Will  and  the  date  of  the  Codicil ;  there 
being  no  words  in  the  Codicil  indicating  such 
to  be  the  intention  of  the  Testator.  Ken- 
da  Ws  Ex'or.  Sfc.  v.  Kendall  i(c.  pi.  1.  p. 
272. 

To  effect  the  manifest  intention  of  a  Testator, 
the  word  *•  children"  may  be  taken  as  sy- 
nonymous with  issue.  In  this  case,  there- 
fore, a  devise  of  slaves  to  a  married  woman , 
**  to  her  and  her  children  for  ever,"  was  cc#> 
strued  as  a  devise  to  her  issue,  the  Court 


192 


INDEX    TO    THE    PRINCIPAL    MATTER*. 


being  of  opinion  that  the  word,  "  children,*' 
was  not  intended  to  denote  the  devisee,  or 
devisees,  who  were  to  take,  nor  to  reduce  the 
portion  of  the  interest  of  the  mother  in  and 
to  the  slaves  before  given  to  her  by  the  same 
clause,  but  to  declare  the  duration  of  her 
interest  therein.  Morrymans  v.  Merryman 
*BMio<ftert,pl.l.p.  440. 

INTEREST. 

1.  Though  Interest  ought  not  to  be  given,  as  of 
course,  in  actions  for  the  recovery  of  rent  in 
arrear,  it  may  nevertheless  be  given,  under 
circumstances  to  be  judged  of  by  the  Jury; 
and,  in  case  of  a  general  verdict  allowing  In- 
terest, it  shall  be  intended  that  sufficient 
circumstances  existed  to  justify  the  allow- 
ance thereof.  Dow  v.  AdamtU  orfm'rs.  pi.  I. 
p.  21. 

2.  But  if  the  Jury  state  the  circumstances  in  a 
special  Verdict,  the  Court  should  disallow 
toe  Interest,  if,  under  those  circumstances, 
it  ought  not  to  be  allowed.    Ibid.  pi.  2. 

3.  Interest  on  Rents  in  arrear  ought  not  to  be 
allowed,  the  circumstances  being  that  there 
always  were  effects  on  the  premises,  liable  to 
distress,  sufficient  to  have  satisfied  the  Rents, 
which  were  not  paid,  though  demanded  by 
the  landloid.    Ibid.  pi.  3. 

4.  Under  the  circumstances  of  this  case,  one  of 
the  persons  entitled  to  partition  having  been 
in  possession  and  enjoyment  of  the  whole 
land  for  many  years,  through  want  of  know- 
ledge of  the  title  of  the  other  partners,  to 
whom  be  made  their  title  known  immediately 
after  it  was  discovered  by  himself,  upon  a 
Bill  filed  by  them  for  partition ;  it  was  con- 
sidered equitable  that  he  should  account  for 
their  proportion  of  the  rents  received  by  him, 
deducting  his  disbursements  for  securing  the 
title:  that  all  the  leases,  and  agreements  of 
lease,  he  had  made  of  the  land  should  be 
acquiesced  in  by  the  plaintiffs ;  and  that,  for 
a  part  which  he  had  sold,  he  should  pay  the 
price  received  with  interest  from  the  time  of 
the  sale  ;  the  time  when  be  received  it  not 
appearing  to  be  different  from  that  of  the 
sale.  Carters  Kx'or.  v.  Coffer  and  others, 
pL2.p.  108. 

5.  Interest  also  would  have  been  allowed  the 
other  partners  on  their  proportions  of  the 
rents  received  by  him  from  the  time  of  filing 
their  bill;  but,  bv  their  consent,  it  was  al- 
lowed from  the  beginning;  of  the  next  year 
after  the  last  receipt.    ifco*.  pi.  3. 

6.  See  Credit :  and  West  v.  Belches,  pi.  1.  p. 
187. 

7.  Monies  directed  to  be  invested  by  Executors 
in  Government  securities  should  be  accounted 
for,  as  if  invested  after  a  reasonable  time  for 
that  purpose  :  but  the  Executora  ought  to  be 
charged  with  Interest  during  such  reasonable 
time,  nor  with  Interest  upon  dividends  of 
stock)  if  such  dividends  have  not  been  actually 


9. 


10. 


11. 


12. 


received.  Carter's  Extort,  r.  Cutting  ami 
Wtfe,  pi.  7.  p.  823. 

See  Lands:  and  Hundley  v.  Lyon*,  pL  2.  p. 
342. 

When  a'  person,  who  bought  a  slave  with 
lawful  notice  of  a  better  title,  is  decreed  to 
deliver  him  and  pay  profits ;  Interest  oaght 
to  be  charged  against  him,  upon  the  asm 
actually  received  by  him  from  other  persons, 
from  the  dates  of  his  receipts  j  but  not  upon 
the  profits  of  such  slave  while  in  his  own  pas* 
session  without  being  hired ;  the  sasne  being 
unliquidated  and  merely  conjectural  sow, 
and  which  he  waa  in  no  default  in  not  pay- 
ing. Baird  v.  Bland  and  other*,  pi.  1.  sw 
492. 

Where  Principal  and  Interest  doe  on  a 
Bond,  amount  to  more  than  the  penaUm; 
and  damages  are  found  by  a  Verdict,  Judg- 
ment ought  not  be  entered  for  the  penalty 
and  costs,  to  be  discharged  by  the  tnimdpoi 
and  interest,  with  the  damages  so  sisissrd 
and  the  costs;  but  for  the  penally  and  lismi 
get  (if  not  exceeding  those  laid  in  the  Writ) 
and  the  costs.  TennanVs  Ex*or.  v.  trraa, 
pi.  1.  p.  494. 

A  stipulation  in  a  Bond  or  Deed  of  trust, 
that,  upon  the  debtors  foiling  at  aay 
time  to  pay  the  annual  Interest,  the  princi- 
pal sum  (which  otherwise  would  not  be  pay- 
able until  a  distant  day)  shall  be  iomirirtcd 
due,  is  in  the  nature  of  a  penalty,  against 
which  it  is  the  province  of  a  Court  of  Equky 
to  relieve.  Mayo  v.  Judak,  pL  I.  p.  490. 
In  such  case,  the  payment  or  tender  of  the 
Interest,1  at  any  time  before  the  sale  seder 
the  Deed  of  Trust  authorises  the  debtor  to 
call  upon  the  Court  of  Chancery  to  prevent 
the  sale.  And  by  virtue  of  the  Act  of  As- 
sembly concerning  Executions,  passed  No- 
vember, 25tb,  1814,  the  debtor  was  aotbor- 
bed  to  substitute  Bond  and  security  in  Iks  of 
payment    Ibid.  pL  2. 

INTERLOCUTORY  DECREE. 

1.  8ee  Decree;  and  BircheU  and  others  v.  Boh 
Hng,v\.  3.  p.  442. 

2.  See  Infant  /  and  Pickett  If  Wife  v.  CMnm, 
pL  5.  p.  467. 

INVESTMENT. 

1.  See  Executors  and  administrators ;  and  Car. 
ter's  Ex'ors.  v.  Cutting  tc  &%  pL  7.  p. 
223. 

2.  Where  an  Executor  is  directed  to 
money  in  stock,  he' ought  to  have  the  i 
ment  made  in  his  oven  name  as  Executor,  m 
order  that,  if  necessary,  the  stock  may  be 
readily  couverted  into  money  to  pay  the 
debts  of  his  Testator.    Ibid,  pi.  8.  p.  224. 

IRREGULARITY. 

1.  Whenever  there  is  an  issue  in  met,  and  aba 
a  demurrer,  the  demurrer  ought  first  iff* 
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Urly  to  be  decided ;  bat  an  irregularity  in 
this  respect  is  not  sufficient  to  reverse  a  Judg-    4. 
ment  to  which  there  is  do  other  objection. 
Jones  v.  Stevenson,  pi  4  p  I. 

5.  A  partition  which  has  long  been  acquiesced 
in  and  acted  upon  by  the  parties  generally, 
ought  not  to  be  disturbed  at  all  on  the 
ground  of  irregularity  only  ;  though,  if  un- 
just or  illegal,  it  may  be  impeached  by  a 
party  who  never  acquiesced.  CarUrs  Export. 
v.  Carter  and  others,  vl.  1  p.  108. 

8.     See  Lands  t  and  JtPClemn  v.  Tomiinson,  pi. 

1.  p.  220. 

ISSUE. 

4.     Sec  Assumpsit}  and  Jones  r.  Stevenson,  pL    &t 

2.  p.  1. 

2.  Quaere,  whether  it  it  competent  to  the  plain- 
tiff, io  any  action  other  than  Replevin,  to 
tender  an  issue  in  fact  by  a  Replication,  and 
an  issue  in  law  by  a  demurrer,  to  the  fame 
plea  P  Ibid.  pi.  3.  p.  1 

3.  Whenever  there  is  an  issue  in  fact,  and  also 
a  demurrer,  the  demurrer  ought  first  regu- 
larly to  be  decided  ;  but  an  irregularity  in 
this  respect  it  not  sufficient  to  reverse  a  Judg- 
ment to  which  there  it  no  other  objection. 
IKrf.  pi.  4.  p.  I.  6. 

4.  See  Equity;  eod  Sims1*  administrator  r. 
Lewis's  Ex'or  and  others,  pi.  2.  p.  29.  7. 

5.  bee  Intention;  and  Merrymans  v.  Merry- 
man  and  others,  pi.  1.  p.  440. 
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JEOFFA1LS. 

Set  Issue  ;  and  Jones  v.  Stevenson,  pi.  4.  p.  1. 
See  Jurisdiction;  and  Buster  v.  Ruffner,  pi. 
1.  p.  27. 

JOINDER  IN  DEMURRER. 


1.     If  the  case  be  clear  against  the  party  tender*    1. 
ing  a  demurrer  to  evidence,   the  Court  may 
refute  to  compel  the  other  party  to  join. 
Dunbar  v.  Bealef  pi.  I.  p.  24. 

JUDGMENT. 

1.  See  Equity  ;  and  Isaac  v.  Johnson,  pi.  1.  p. 
96. 

2.  A  high  sheriff,  against  whom  a  Judgment  it 
rendered  for  the  default  or  misconduct  of  hit 
deputy,  is  eotitled  to  recover  of  such  deputy, 
oot  only  the  amount  of  the  original  Judgment, 
but  all  additions  thereto,  arising  from  coro- 
ner's commissions  included  in  a  forthcoming 
bond,  costs  of  a  Judgment  on  that  bond,  and 
costs  and  damages  on  appeals,  or  writs  of  2. 
supersedeas,  until  its  final  affirmance  by  the 
Court  of  Appeals.    Stoners  Ex'or.  of  Bragg 

v.  Smith's  Ex'x.,  pi.  2.p  401. 

3.  But  a  Judgment  in  his  favour  against  the 
deputy,  if  rendered  for  more  damages  than 
have  been  recovered  against  himself,  ought  to 

TOfc.  v.  75 


be  reverted    with  costs.  Ibid.  pi.  3. 

It  it  not  equitable  that  a  defendant  to  a  Bill 
of  Injunction,  i'm  whose  favour  a  Judgment  at 
law  was  rendered  for  a  turn  of  money  which 
he  had  paid  at  security  for  the  complainant,) 
should  except  to  a  commissioner's  statement 
of  the  debits  and  credits  between  them.  "  to 
the  time  of  the  Judgment,  on  the  ground  that, 
from  the  circumstances  of  the  case,  and  con- 
duct of  the  parties,  they  considered  their 
accounts  as  closed,  and  nothing  due  on  either 
side;"  and  yet  should  select,  and  rely 
upoo,  the  judgment  at  an  item  in  hit  favour, 
in  eiclosion  of  the  other  items  in  the  account. 
Foster  v.  Clarkt,  pi.  1.  p.  430. 
If,  pending  a  rait,  the  parties,  by  an  order  of 
Court,  refer  the  natter  in  controversy  to 
arbitrators,  whose  award  it  to  be  made  the 
Judgment  of  the  Court ;  and,  afterwards,  by 
an  agreement  under  teal,  appoint  a  substitute 
for  one  of  them  ;  agreeing  that  so  award  to 
be  made  by  the  remaining  referees  and  such 
substitute,  shall  be  entered  as  the  Judgment  of 
the  Court,  such  award  may  be  entered,  with- 
out any  previous  order  of  Court  confirming 
the  appointment  of  such  substitute.  Manlova 
r.  Thrift,  pi.  1.  p.  403. 
See  Interest  ;  and  TennanCs  Ex'or.  v.  Grey, 
pi.  1.  p.  494. 

In  a  suit  for  freedom,  the  validity  of  a  Will, 
trader  which  the  plaintiff  claims,  ought  not  to 
be  questioned  ;  the  same,  (or  a  copv  thereof ', 
the  original  being  destroyed,)  having  been 
admitted  to  record,  at  and  for  the  last  Will 
of  the  Testator,  by  the  proper  Court,  whose 
judgment  remains  unappealed  from,  and  the. 
validity  of  such  Will  not  contested  by  Bill  io 
Equity.  socmen  v.  Reynolds  Adm'r.  of 
Holmes,  p.  M2. 

JURISDICTION. 

A  man  indebted  by  bond,  executed  a  convey- 
ance of  a//  his  property,  in  trust,  for  payment 
of  his  just  debts,  in  \ht  first  place;  for  hit 
own  support  during  life,  in  the  second ;  and, 
afterwards,  for  the  benefit  of  his  wife,  &c. 
He  died,  without  a  Will,  or  property  acquired 
after  the  date  of  such  conveyance  ;  and  no 
person  administered  on  his  estate.  It  wat 
held  that  an  assignee  of  the  bond  wat  not 
restricted  to  his  remedy  at  Ian  agaiust  the 
a?>ignor ;  but,  without  bringing  any  action  at 
law,  might  obtain  relief  in  equity,  by  a  decree 
for  a  sate  of  the  property  in  the  hands  of  the 
Trustee.      Taylor  v.  Ficklin  if  others,  pi.  1. 

?.  2J. 
n  such  case,  if  the  fund  in  the  possession  of 
the  Trustee  prove  insufficient,  the  plaintiff  io 
equity  may  recover  the  balance  of  his  claim, 
from  n  debtor  cf  the  obligor  ;  and,  in  default 
of  both  these  funds,  in  whole  or  in  part, 
he  may  proceed  against  the  assignor.  tout 
pi.  2.  p.  25. 
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3>  And,  it  teems,  that,  all  the  persons  concerned 
being  made  parties  tbe  Court  may  do  com- 
plete justice  in  ooe  suit,  and  make  a  full  end 
of  the  whole  controversy.     Ibid  pi.  3,  p.  25. 

4.  In  an  action  of  Assumpsit  in  the  Superior 
Court  of  a  County,  the  declaration'!  laying 
the  venue  in  a  different  County,  and  omitting 
to  ftate  that  tbe  cause  of  action  arose  within 
the  jurisdiction  of  the  Court,  if  not  error 

»  sufficient  in  arret t  of  Judgment  BusUr  v. 
Rujfner,?!.  l.n.  27. 

5.  Iq  Mich  cate  the  proceeding  in  Equity  it 
proper,  alto  because  it  avoids  circuity  of 
action,  and  the  Court  hat  the  power  of  di- 
recting an  issue,  to  try  by  a  Jury  the  justice 
of  tlie  plaintiff's  claim.  Sims's  Adm'r.  v. 
Lewis's  Kx'or.  and  others,  pi.  2.  p.  29. 

6.  A  purchaser  of  land,  tiling  for  breach  of  a 
contract  to  make  a  good  title,  may  with  pro- 
priety come  into  a  Court  of  Equity  for  pecu- 
niary compensation,  instead  of  proceeding  at 
law  in  the  fint  instance  ;  if  the  vendor  has 
conveyed  away  bit  property  in  trust,  whereby 
there  might  be  a  difficulty  in  obtaining 
satisfaction  of  his  judgment  when  recovered ; 
the  vendor,  or  bis  lawful  representatives, 
together  with  the  Trustees  and  cestuyt  out 
trust  being  made  defendants  to  the  bill. 
Sims's  Adm'r,  v.  Lewis's  Ex'or.  if  others,  pi. 
1.  p.  20. 

7.  See  Equity;  and  Royal?  s  Administrators  v. 
RooaWs  Administrator,  pi.  2  p.  82. 

8.  A  Court  of  Equity  bat  jurisdiction  to  decree 
the  repayment  of  money  paid  by  mistake  ; 
notwithstanding  the  plaintiffs  remedy  by 
assumpsit  for  money  had  and  received. 
Wilkin's  v.  Wootyn  Adm'r.  ofPearce,  pi.  I. 
p.  183. 

9.  A  bill  for  relief  against  a  writing  purporting 
an  acknowledgment  of  a  gift  of  property  by 
the  complainant  to  the  defendant,  on  the 
ground  of  its  having  been  obtained  by  fraud, 
presents  a  proper  case  for  equitable  jurisdic- 
tion though  a  suit  at  law,  founded  upon  such 
writing,  might  be  defeated  without  coming 
into  equity.  Johnson  v.  Hendley,p\.\.p  219. 

10.  In  an  action  on  the  case  for  consequential 
damages  occasioned  by  the  erection  of  a  mill, 
if  the  damages  recovered  be  less  than  one 
hundred  dollars,  the  defendant  cannot  appeal 
to  the  Court  of  4.ppaals  ;  notwithstanding  it 
appears  from  the  Record  that  the  right  to 
erect  the  mill  was  drawn  in  question.  Skip' 
withy   Young,  pi   I.  p.  276. 

11.  The  Clerk  of  this  Court  being  required,  by 
an  \ct  of  Assembly  enacted  since  he  came 
into  office,  to  give  bond  and  security  for 
performance  of  his  official  duty,  the  Court 
considered  it  oot  proper  to  dispense  with  or 
sanction  the  non-execatiou  of  such  bond,  or 
to  pronounce  any  opinion  as  to  tbe  conse- 
quences of  his  failing  to  do  so ;  but  left  it  to 
Aim  to  execute  the  same,  or  not,  at  his  own 
peril,  to  be  adjudged  of  in  case  of  failure,  by 
a  Court  having  competent  jurisdiction  of  the 


case.  Harrison  Dance's  tost,  pL  1.  f.  34e\ 
12.  The  several  Superior  Courts  of  Chancery 
have  jurisdiction  in  cases  where  their  sjrweear 
is  served,  upon  the  defendant,  mUhin  their 
respective  districts;  though  bis  place  of 
residence,  and  alw  the  land  in  controvert*,  be 
in  a  different  district  Hughes  r.  HjsU^fL 
1.  p.  431. 

JURY. 

I.  Though  interest  ought  not  to  be  given,  as  ef 
courts,  i  n  actions  for  the  recovery  of  rant  in 
arrenr,  it  may  nevertheless  be  grrea  nadir 
circumstances,  to  be  judged  of  by  the  Jary ; 
and,  in  case  of  a  general  verdict  allow  tag 
interest,  it  shall  be  intended  that  sisScseat 
circumstances  existed  to  justify  the  allowance 
thereof.  Don  v.  Adams' t  Adm'rs.  pi.  I.  p.  31. 

2*Y  But  if  the  Jury  state  the  rircuuwtwpces  in  a 
special  verdict,  the  Court  should  disallow  the 
interest,  if,  under  these  rireunutaaeea,  ft 
ought  not  to  be  allowed.    Aid.  pi.  2.  p.  21. 

JUSTIFICATION. 

1.  Whether,  in  an  action  for  words^curuoastacei 
of  suspicion,  not  amounting  to  fblljKctyfea- 
tion,  may  be  proven  m  mitigation  ofamwrngu. 
Cheatmsod  v.  Mayo,  pi.  1.  p.  16. 

2.  In  an  action  of  slander,  for  saying  of  the 
plaintiff;  "  that  he  bad  taken  the  dVfcndantH 
slave,  and  that  the  defendant  would  nave  hiss 
sent  to  the  penitentiary  for  it ;"  the  plea 
being  justification,  "  because  the  plaintiff 
did  take  a  certain  female  slave,  the  property 
of  the  defendant,  out  of  bis  possession,  in 
such  manner  and  with  suck  intention,  at 
would  subject  him  to  such  paoahsarsu ;"  to 
which  the  plaintiff  replied  g  laarnffjy,  and 
issue  was  thereupon  joined,  it  wa*  decided, 
that,  to  support  this  plea  of  justification,  it 
was  sufficient  for  the  defendant  to  shew  that 
the  slave,  so  averred  to  be  his  property,  nasi 
been  a  long  time  in  his  possession  as  kU  sates, 
and  was  purchased  by  him  a*  such,  notwith- 
standing tbe  pendency  of  a  suit  at  thai  tiate 
in  her  behalf  for  freedom;  for,  if  her  right 
to  freedom  could  be  enquired  into  ia  lair 
action,  am  issue  thereupon  ought  to  have 
been  tendered  by  the  plaintiff;  whereby  the 
defendant  might  have  known  to  what  point 
to  appty  bis  evidence.  Hook's  adm'rs.  v. 
Hancock,  pL  1.  p.  546 


LANDS. 

See  Jurisdiction  ;  and  Sims's  admansiramr 
v.  Lewis's  Ex'or.  and  others,  pi  1.  p.  29. 
See  Escheats;  and  the  CommonmmMh  v. 
Martin's  Kx'ors.  and  Devisees,  pi-  L  pv  117. 
See  Escheats ;  and  the  Conwtostsmal*  v* 
Stldsn  ifScddon,  pi.  L  p.  160. 
See  Mistake;  and  Grata*  v.  Bmirsm,  pt 
1.  p.  It*. 
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A  patent  is  not  void  on  the  ground  that  the    IS 
•■ray  was  made    first*   and    the  warrant 
obtained  afterwards ;  though  such  irregularity 
appear  oo  its  face.    M  Clean  v.  TomHnson,    19. 
P*.  I.p  229. 

An  omission  to  insert  the   name  of   the    29. 
County  in  which  the  land  lies,  is  not  sufficient 
to  vitiate  a  Patent ;  the  place  being  described 
with  reasonable  certainty.    Ibid   pi.  2 
See  Sale;  and  Carter's  Executors  v.  Cutting    . 
«*  Wfc  pi.  6.  p  223.  ■• 

The  addition  of  a  Codicil  to  a  Will  is  not 
sufficient  to  operate  as  a  devise  of  lands  Z* 
purchased  by  the  Testator  between  the  date 
of  the  Will  and  the  date  of  the  Codicil; 
there  being  do  words  in  the  Codicil  indicating 
•uch  to  be  the  intention  of  the  Testator.  1. 
KendaWs  Ex'or.  and  Devisee  v.  KendaU  and 
•then,  pi.  1.  p.  272. 

See  Power;  and  Granitoid  v.  Wight  Em1  or. 
Sfc  pi  2.  p.  295. 

See  IAen  ;  aod  Wilson  v.  Graham* m  E&wtb. 
*c.  pi.  1  p.  297. 

See  Equity;  and  Stowsll  v.  London,  pi.  1.  p. 
299 

See  Payment ;  and  Jackson1  s  assignees  v.  Cut- 
right  and  Clark,  pi.  3  p.  398. 
See    Equity ;  and    Legrand  v.  Hampden 
Sidney  College,  pi.  3.  and  4.  p  324. 
See  Notice ;  and  Boiling  v.  Bolting  and 
others,  pi.  2.  p.  334. 

Whenever  it  does  not  clearly  appear  that 
Laod  was  sold  by  the  tract  and  not  by  the 
acre,  the  vendee  ought  to  be  responsible  for  2 
the  value  of  the  surplus  land  found  in  the 
frocl ;  and,  if  no  circumstances  appear  to  give 
a  different  rule  such  valne  is  to  be  estimated  by 
the  average  value,  per  acre,  of  the  whole 
purchase.  Hundley  v.  Lyons,  pi.  I.p.  342. 
15.  in  a  contract  for  sale  of  land,  if  no  day 
be  specified  for  delivering  the  Deed  and  3. 
possession  of  the  Land,  but  the  money  be 
payable  after  delivery  of  the  Deed,  it  must 
be  ^  understood  that  the  Deed  is  to  be  4. 
delivered,  and  possession  given,  without 
delay.  If  therefore,  (in  consequence  of  a 
misunderstanding  between  the  parties  in 
relation  tt^the  terms  of  the  sale)  this  be  not 
done;  ttfe  vendor  is  bound  to  account  for 
and  pay  the  profits  of  the  land  received  by 
him  after  the  contract,  and  the  vendee  to 
pay  inters**  on  the  money,  from  the  time 
when  it  would  have  been  payable  if  the  Deed 
.  had  been  immediately  delivered.  Ibid. 
pi.  2. 

In  such  case,  in  a  decree  for  specific  perform- 
ance, liberty  should  be  reserved  to  the  vendee 
to  use  the  name  of  the  vendor  to  recover 
rents,  in  arrear,  from  lessees  of  the  land, 
which  became  due  between  the  date  of  the 
contract  and  delivery  of  the  Deed.  Ibid. 
pi.  3 

Pee  Dower  ;  and  Moore  ▼.  Gilliam*  pL  2.    5. 
p.  349. 


16. 
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See  Equity  ;  and  Crenshaw  v.  Smith  If  Co.  pi. 

1.  p.  415.  and  Wood's  Ex'or.  and  Miller  v. 

Hudson  and  others,  pi.  1.  p.  423. 

See  Process;  and  Hughes v  Hull,  pi.  I.p. 

431. 

See  Pledge  ;  and  Williams  v.  Price,  pi.  5. 

and  6.  p.  507. 

LEASES. 

See  Lands  ;  and  Hundley  v.  Lyons,  pi.  3.  p. 

842. 

See  Disability;  and   Williams  v.  Pries,  pi. 

IS.  p.  507. 

LEGACY. 

ff  *  fieri  facia*  against  the  goods  of  a  Testator 
be  levied  on  slaves  which  by  bis  Will  were 
specifically  bequeathed,  and  after  his  death 
were  allotted  to  the  Legatee  by  the  Execu- 
tor, who  thereupon  held  them,  and  hired 
them  out  as  guardian  for  such  Legatee ;  a 
Court  of  Equity  ought,  by  Injunction,  to  stop 
the  sale,  until  an  account  of  the  assets  re- 
maining unadministered  shall  be  taken ;  and, 
upon  such  account,  to  decree,  that  the 
creditor  shall  be  satisfied  out  of  those  assets ; 
or  (if  there  be  a  deficiency  out  of  the  resi- 
due of  the  estate  of  which  the  Testator  died 
possessed ;  having  regard  to  the  rights  of 
the  several  legatee*  under  the  Will.  Scott 
and  Wjfe  v.  Haltiday  It  Hinton,  pi.  1.  p. 
193. 

kfi.  fa.  against  the  estate  of  a  Testator, 
cannot  lawfully  be  levied  oo  slaves  which, 
being  specifically  bequeathed,  are  in    pos- 
session   of  the  legatees  as    their  property, 
either  by  actual  delivery  from  the  Executor, 
or  by  his  permission.    Sampson   v.  Bryce 
Ex'or.  ofmtchell,  pi.  1.  p.  175. 
In  such  case,  a  Court  of  Equity  may  award 
an   Injunction  to    prevent  the  sale  of  the 
property.    Ibid.  pi.  2. 
A  Testator  directed  that,  after  his  debts  were 
paid,  all  his  slaves,  &c.  be  furnished  for  three 
years    from    his   estate,    to    raise    certain 
pecuniary  legacies,  by  working  his  plantation 
called  Fanner's  Hall,  which  he  then  specifi- 
cally devised  :  in  such  case,  those  legacies 
were  do  farther  chargeable  on  the  slaves,  &c* 
than  on  such  part  thereof  as  should  remain 
after  the  payment  of  debts  and  expenses  of 
administration,    and  of  a  general  charge  on 
the  estate  by  anothe?  clause  in  the  Will ; 
and  therefore  must  abate  so  far  as  the  same 
were  not  raised,  within  the  three  years,  by 
the  use  of  the  said  residue  of  slaves  &c.  on 
the  Farmer's  Hall  plantation;  wtTa\ liberty 
to  sever,  aod  apply  to  that  use,  any  drops  on 
the  ground  at  the  expiration  of  the  said  term 
of  three  years.    Matthews  Ex'or.  of  Garneti 
v.  Noel,  pi.  I.  p.  4G0. 

What  accounts  ought  to  be  taken  in  such    , 
case  before  a  decree,  for  payment  of  tboitt 
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legacies,  ought  to  be  prooooQocecL    Ibid.    4. 
pi.  2. 

LEGATEES. 

1.  A  creditor  having  obtained  a  Judgment 
against  an  Executor  as  such,  and  sued  out  a  5, 
Ji.fa.  de  bonis  testatoris,  which  proved  ineffect- 
ual, may  either  resort  to  his  action  at  law  to  (j, 
establish  a  devastavit,  or  file  a  Bill  in  Equity 
against  the  Executor  and  Legatees,  for  an 
account  of  assets  and  proportional  contribution 
-  to  pay  the  debt  Sampson  v.  Paynes  Ex' or. 
and  Legak***  pi-  1  P-  176. 

%  In  such  case,  if  there  be  a  dispute  between 
the  Executor  and  Legatees,  whether,  under  the  7. 
circumstances,  Ac  ought  not  to  pay  the  debt 
without  any  contribution  from  them,  and  if 
some  of  them  be  not  made  parties,  the  Court 
may,  with  propriety,  dismiss  the  bill  at  to 
the  Legatees;  but  if  it  appear  that  the 
Executor  has  delivered  over  to  them  property 
of  the  Testator,  which  would  have  been 
sufficient  to  pay  the  debt,  he  ought  to  be  g. 
decreed  to  pay  it  de  bonis  propriis,  and  left 
to  his  remedy  against  them.    Ibid.  pi.  2. 

3.  A  Bill  in  Equity  in  behalf  of  persons,  suing 
as  **  children"  of  a  deceased  residuary 
Legatee  for  his  share  of  the  residuum  cannot 
be  sustained ;    it  should  appear    that  the 

E*  itiflfs  are  the  administrators,   or  other 
representatives  of  such  Legatee.    Hays'* 
r.  and  others,  v.  Hay's  and  ethers,  pi. 
1.  p.  418. 

LIEN. 

1,  To  prevent  circuity  of  action,  and  attain  the 
ends  of  natural  justice,  a  Court  of  Equity 
will  completely  indemnify  one  of  the  sureties  in 
a  Bond  bjr  means  of  a  lien  00  the  property 
of  the  principal  obligor  existing  in  favor  of 
the  other  surety;  notwithstanding  he  has  1. 
himself  relinquished  a  lien  on  the  same 
property  originally  created  for  his  indemni-  2. 
ficatioo.  And,  for  this  purpose,  the  Court 
will  compel  the  creditor  (all  the  parties 
interested  being  before  it)  to  resort  to  that    3* 

Sroperty  in  the  first  place  for  satisfaction  of 
is  debt.    West  v.  Belches,  pi.  3.  p.  187. 

2,  Ol  two  equitable  incumbrancers,  he  that 
bath  the  preferable  right  to  call  for  the  legal 
istate  is  entitled  to  preference;  though  he 
bath  not  actually  got  it  in,  nor  got  an 
assignment,  nor  even  possession  of  the  Deed 
conveying  the  outstanding  legal  title;  and 
though  his  lien  is  of  subsequent  date  to  the 
othe#  incumbrance.  Williamson  v.  Gordon's 
Exiprs  pi.  2  p.  257. 

3,  A  vendor  of  land,  bv executing  a  conveyance 
and  taking  Bond  and  security  for  the  purchase 
money,  discharges  the  land  from  his  equitable 
lien,  even  while  it  continues  the  property  of 
the  purchaser.     Wilson  and  others  v.  <?ro- 

.  ham's  Ex'or.  and  Devisees,  pi.  I.  p.  297. 


On  a  Bill  for  specific  performance  exhibited 
by  the  devisee  of  the  purchaser,  tbe  Court, 
in  decreeioc  the  conveyance,  ought  10  reserve 
to  tbe  vendor  a  Hen  00  the  land,  to  secure 
the  payment  of  the  purchase  money.  Humdr 
ley  v.  Lyons,  pi.  4.P.  342. 
See  Notice;  and  Travis  v.  Claiborne,  pi  I. 
n  43*. 

Personal  and  even  transitory  and  fluctuating 
property  may  be  made  tbe  subject  of  a  tsam, 
at  the  pleasure  of  the  contracting  parties  : 
but,  generally,  explicit  words  should  be  uses] 
to  effect  that  purpose,  where  such  Urn  is  not 
raised  by  operation  of  law  or  Equity. 
Williams  v.  Price,  pi.  8.  p.  507. 
It  seems  just,  however,  that  tbe  property 
purchased  should  be  considered  liable  for  the 
purchase  money;  especially,  in  a  case  in 
which  a  personal  exemption  of  the  purcn— er 
has  been  stipulated ;  and  where  the  pmrtiea 
themselves,  by  their  subsequent  acts,  appear 
to  have  expounded  the  contract  in  that  sense. 
Ibid.  pi.  9. 

If  personal  property,  consisting  of  perishable 
articles,  provisions,  raw  materials  for  snaaw- 
facture,  implements  necessary  for  a  furnace, 
Ac.,  be  pledged,  together  with  tbe  usraace 
and  land,  for  payment  of  the  purchase 
money ;  the  lien  is  not  to  be  construed  se 
strictly  as  to  tie  up  the  property  from  use; 
nor  that  even  the  same  faaa  and  amount  of 
property  shall  be  forthcoming  in  futare ; 
without  a  stipulation  to  that  effect .  but  the 
purchaser  is  bound  to  make  good  only  each 
waste  thereof  as  shall  have  arisen  from  hit 
fraud,  wilful  default  or  misconduct,  and  to 
give  up  what  remains  on  hand  when  he 
surrenders  the  property  in  satisfaction  of  the 
debt.    Ibid,  pi  1Q. 

LIFE   ESTATE, 

See  Hire  ;  and  Medley  v.  Jones,  pL  2.  a. 
98. 

See  Executors  and  administrators ;  and  Hud- 
son and  others  v.  Hudson's  adm'r.  pL  1.  a. 
180.  * 

A  Testator,  after  devising  certain  bona  ami 
other  property  to  hie  wife,  during  her  ! 
directed,  "that  she  should  be  farms 
during  her  life  out  of  his  whole  estate,  stUk 
nhatever  provision  and  necessaries  «/  every 
kind  she  might  have  occasion  for,  to  summt 
herself  and  family  in  the  same  numnrr  he 
had  atmys  lived,  or  in  any  other  manner  she 
might  think  proper."  Queere  whether,  under 
this  devise,  she  had  not  a  life  interest  in 
certain  lands,  devised  to  one  of  his  sons,  in 
general  terms,  without  specifying  when  that 
son  was  to  be  put  into  posseasson  P  and  a 
right  to  convert  the  nhote  profits  thereof  to 
the  support  of  herself  and  the  children 
generally  during  her  life  P  Bolting  v.  Boiling 
and slaerf,  pi.  I.  p.  334. 


INDEX    TO    THE    PRINCIPAL    MATTER*. 


597 


LIMITATION. 

1.  A  Testator  gave  to  hit  too  W.  a  tract  of 
land,  *»  during  his  natural  life,  ami  then  to 
his  heirs  lawfully  begotten  of  his  body  j  that 
is,  born  at  the  time  of  his  death,  or  nine 
calendar  months  thereafter  ;  and  for  want  of 
auch  heirs,  then,  to  his  son  I.'s  two  sons  Jacob 
and  George  ;  ooe  of  them  to  set  a  price  on 
the  whole  of  it,  and  give  or  receive  ooe  half 
of  that  sum  from  the  other.*'  This  was  a 
good  limitation  by  way  of  contingent  remain- 
der, to  Jacob  lad  George.  Warnersv.  Mason  6. 
and  Wife,  pi.  1.  p  242. 

2.  W  A.  by  his  last  Will  devised  that,  "m 
case  he  should  die  btfore  his  brother  R.  A 
all  his  estate  both  real  and  personal  should 
descend  to  him  and  his  heirs  forever  ;  but  in 
case  his  said  brother  should  die  without  a 
lantful  heir,  it  should  then  be  equally  divided 
between  bis  brother  W.  A.  and,  his  nephew 
&.  A.  to  tbera  and  their  heirs  forever."  R. 
A.  haying  died  in  the  life  time  of  the  devisor 
and  without  issue,  the  limitation  over  could 
not  take  effect ;  but  the  estate  descended  to  1. 
the  heirs  general  of  the  devisor.  Allen  v. 
Parham,  pi.  1.  p  457. 

3.  In  s«cli  case,  if  the  devisee  had  survived  the 
devisor,  he  would  have  taken  an  Estate  Tail, 
which,  by  the  Act  of  Assembly,  would  have 
been  turned  into  a  fee  simple:  and  the 
limitation  over  could  not  have  taken  effect  i 
Ibid.  pi.  2.  *' 

LIMITATIONS  (ACT  OP.) 

1.  See  Loan  ;  and  Garth's  Executors  r.  Barks*    1. 
dale,  pi.  l.p.  101. 

2.  See    Pleading;   and  Jackson's  assignees  r. 
Cutright  and  Clark,  pi.  1  &  2.  p.  308. 

LOAN. 

1.  Five  years  peaceable  and  uninterrupted 
possession  of  slaves,  under  a  Loan  not  evi- 
denced by  Deed  duly  recorded,  vests  a  title  2. 
in  the  loanee  which  inures  in  favour  of  hit  3. 
creditors,  and  cannot  be  devested,  as  to  them, 
by  his  returning  the  same  to  the  lender,  after 
the  said  five  years  have  expired.  Garth's 
executors  v.  Barksdale,  p.  101. 

2.  See  Interest;  and  West  v.   Belches  pi.  1. 
p.  187. 

3.  A  demand  of  slaves  by  the  lender,  who 
thereupon  receives,  and  immediately  rede* 
livers  them  to  the  loanee,  to  be  held  on  the 
tame  terms  as  before,  (such  demand,  receipt, 
and  redelivery  being  in  private,)  is  not 
sufficient  to  bar  the  rights  of  creditors,  onder 
the  Act  to  prevent  frauds  and  perjuries. 
Boyd  and  Swepson  and  others  v.  Stainback  ' 
and  others,  pi.  1.  p.  303. 

4      A  Loan  of  slaves,  though  not  declared  by 
deed  in  writing  duly  recorded,  and  therefore 


void  as  to  creditors,  (the "loanee  having 
continued  in  possession  five  years  without 
soch  demand  as  would  bar  their  right,)  is 
nevertheless  effectual  'between  the  parties 
and  their  representatives,  if,  therefore,  the 
loanee  die  iu  possession  of  such  slaves,  they 
are  not  to  be  considered  assets  belonging  to 
bis  estate,  nor  can  be  recovered  as  suchj 
being  liable  to  his  creditor?,  so  far  as  their 
claims  remain  unsatisfied  by  the  assets  in  the 
bands  of  his  Executor  or  administrator,  but 
no  farther.  Ibid  pi.  2 
in  Mich  case,  if  the  assets  be  deficient,  a  Court 
of  Equity  will  give  the  Creditors  relief,  on  a 
bill  in  their  behalf,  against  the  lender,  >nd 
the  Executor  or  administrator  of  the  loanee  ; 
making  the  assets  liable  in  the  first  psace,  so 
far  as  they  extend  ;  after  which,  it  will  allow 
the  lender  a  limited  time  to  make  good  the 
deficiency,  and,  in  deinult  thereof,  direct  a 
■ale  of  the  slaves.    Ibid  pi.  3. 

LUNACY. 

See  Insanity;   and  Horner  v.  Marshall's 
administratrix,  pi.  1.  p.  466. 

M 

MADNESS. 

See  Slander;  and  Horner  v.    Marshall's 
administratrix  pi.  1.  p.  466. 

MARRIAGE  SETTLEMENT. 

A  deed  of  marriage  settlement,  executed 
before,  and  recorded  after,  the  marriage,  but 
within  the  time  required  by  law,  is  conclusive 
against  the  Creditors  of  the  Husband,  for 
debts  contracted  before  the  marriage :  and 
this,  although  such  deed  was  recorded  upon 
the  acknowledgment  of  the  parties,  without 
any  privy  examination  of  the  wife.  Scott  and 
W\fe,  Sec  v.  Gibbon  and  Co.  pi.  I.  p.  86. 
See  Equity,  No.  9 ;  and  Ibid.  pi.  2. 
Construction  of  a  marriage  settlement,  by 
which  the  personal  estate  of  the  intended 
wife  was  conveyed  to  trustees  for  her  use 
until  the  marriage ;  then,  upon  trust  that  the 
husband  and  Wife  should  eojoy  the  profits 
during  the  coverture ;  and,  afterwards,  that 
the  trustees  should  assign,  transfer  and  pay 
overall  the  said  property  (that  might  remain) 
to  the  Wife,  in  cane  she  survived  the  hus- 
band, but,  if  she  died  before  him,  then  to 
soch  person  or  persons,  as  she  should,  not* 
withstanding  her  coverture,  appoint  by  Deed 
or  Will,  •'  to  the  intent  that  toe  same  might 
not  be  at  the  disposal  of,  or  subject  to  the  con* 
trol,  debts,  forfeitures  or  engagements  of  the 
husband;1'  with  a  provision  (hat,  in  the  event 
other  surviving  htm,  and  claiming  any  nart  ' 
of  Aw  estate,  by  right  of  dower  or  othu'Hi, 
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fee  trustees  should  Md/tr  kit  benefit  and 
that  if  hi*  Executors,  ftc;  bat  without  any 
provision  for  the  event  of  his  surviving  her,  3. 
and  her  failing  to  mate  any  appointment. 
Tbe  Husband,  having  nrvimi  the  Wife,  mfco 
madcnoappointmtnty  was  entitled  to  the  pro* 
nerty  as  her  administrator,  and  not  compelled 
to  make  distribution  to  her  children  by  a 
former  husband.  Pickett  If  Wtfe  v.  Chilton, 
pi.  1.  p.  467. 

MASTER  AND  SERVANT. 

L  Ao  employer  or  master  is,  in  general,  not 
responsible  for  a  wilful  and  unauthorised 
trespass  committed  by  bis  agent,  overseer,  or 
servant.    Harris  v.  Nicholas,  pi  4.  p.  483. 

MILITIA. 

I.     The  Act  of  January  10th,  1815  on  the  sob-    ■• 
ject  of  Writs  of  Habeas  Corpus  does  not  au- 
thorise the  issuing  of  a  Writ  of  Error  by  the 
Court  of  Appeals  to  a  judgment  discharging 
from  custody  a  person  confined  by  sentence 
of  a  Court  Martial  for  failing  to  pay  njino 
imposed  on  him/or  not  appearing  at  the  place    _ 
of  Rendezvous,  and  not  marching,  in  obedi-     Im 
enceto  a  Requisition  of  Militia;  for  in  such 
case,  there  is  no  discharge,  by  l he  Judgment, 
of  a  perron  from  the  service  of  this  State  or 
of  tbe  United  States.    Jtlorney  General  v. 
Fenhn  and  Shepherd,  pi.  I.  p.  m 

z* 

MILLS. 

1.  The  breach  of  a  covenant,  charged  in  the 
declaration,  being  that,  during  a  specified 
time,  the  defendant  deprived  tbe  plaintiff  of 
tbe  water  necessary  for  bis  mill  bv  diverting 

It  therefrom,  and  suffering  it  to  be  diverted  3. 
by  others;  the  plaintiff  is  not  limited  in 
proving  acts  committed  by  tbe  defendants  or 
other  persons  to  the  period  stated  in  the 
declaration;  but  may  prove  previous  acts,  in  *"• 
consequence  of  nJdch  tin  injury  was  sustained 
during  that  time.  HolUngsmrths  v.  Duty 
bar,  pT.  2  p.  199. 

2.  In  an  action  upon  the  case  for  consequential 
damages  occasioned  by  the  erection  of  a 
mill,  if  the  damages  recovered  he  less  than  s- 
one  hundred  dollars,  tbe  defendant  cannot 
appeal  to  the  Court  of  Appeals,  notwith- 
standing it  appear  from  the  record  that 
the  right  to  erect  the  mill  was  drawn  in 
question.    Skismitk  v.    Youngs  pL    k   p. 

^  MISTAKE. 

1.  See  Possession  ;  and  Carter's  Executors  v. 
Carter  and  others,  pi  2.  p.  523. 

2.  A  Court  of  Equity  has  jurisdiction  to 
decree    the  re-payment  of  money  paid  by 

-     mistake ;     notwithstanding    the    plaintiff's 
■n  remedy  by  assumpsit  for  money  had  and 


received.      WWdns  v. 
Pearee,  pi.  1.  p.  183 


WaotJfisMt 


Where  it  appears  that,  at  the  tine  of  eisteriasj 
into  a  contract  for  sale  of  a  tract  of  land. 


there  was  a  misuoderstaading,  he*  weens  tbe 
parties,  as  to  the  identity  of  the  taod  to  w/naefc 
the  contract  related,  a  Court  of  Bqwity  so  soi 
discraftam  ought  aol  to  interfere  by  deerwsng 
a  specific  performance.  Graham*  Hemmrom, 
pi.  I.  p.  185. 

A  mistake  of  the  dffendtat't  lanatrl,  in 
advising  him  that  he  coald  avail  hsaasetf  of 
the  dereoee  without  pleading,  is  amRrJeet 
ground  for  leave  to  (lie  tbe  plea*  iss  addition 
to  the  answer  Jackson's  assignees  r.  CsnV 
tight  smdCtark,  pi.  2.  p.  30* 

MITIGATION. 

Whether,  in  an  action  for  words,  < 
of  suspicion,  not  amounting  to  fulljn 
may  be  proven  in  mitigation  of  > 
Cheatstood  v.  Mayo,  pL  1.  p.  16. 

MORTGAGE. 

A  mortgage  being  attested  by  one  witness 
only,  and  therefore  defective.(see  1  R.  C.  ch» 
90.  $  I  and  4.  p.  157;)  yet,  if  tbe  mortgagee  has 
recovered  upon  it  at  law,  a  Court  of  Equity 
will  not  regard  the  defect  Dust  v.  Coovo$m\ 
pi.  2.  p.  411. 

If  the  mortgagee  of  a  slave  secewer  him  in 
Detinue  against  a  person  claiming  under  a 
bona  fide  purchaser  from  the  mortgagor; 
Equity  will  consider  such  perien  as  landing 
in  the  place  of  the  mortgagor,  and  entitled 
to  redeem  the  slave  by  paying  the  debt  Ibid. 
pi.  3. 

It  will,  also,  at  the  same  time,  (to  make  an 
end  of  tbe  controversy,)  give  him  refief 
against  the  mortgagor,  who  sold  the  slave 
with  warranty  of  the  title.  Ibid  pi  4. 
In  such  case  the  right  of  the  derivative 
purchaser  to  redeem  the  slave,  and  to  relief 
against  the  mortgagor,  who  improperly  sold 
him,  is  not  affected  by  his  having  sobsnitted 
to  arbitration  the  suit  brought  against  him 
by  the  mortgagee.  Ibid  pi.  5. 
If  the  assignee  of  a  mortgage,  having  obtained 
a  decree  of  foreclosure  and  sale, 
himself  the  highest  bidder ;  but,  in  cc 
tion  of  a  sum  of  money  in  band,  and  a  | 
of  the  assignor  to  pay,  in  a  short  time,  the 
balance  of  tbe  debt  for  which  the  assignment 
was  made,  he  agree  to  hold  the  property  at 
security  for  said  debt,  but  in  trust  for  the 
assignor  ;  a  Court  of  Eqoity  will  compel  him 
to  give  up  and  re-convey  the  property,  upon 
the  assignor's  paying  him  tbe  Balance  dee  on 
tbe  bond,  with  the  costs  of  foreclosure  and 
■ale,  deducting  therefrom  not  only  the  actual 
profits  be  received  while  be  held  the  property, 
but  such  profits  as,  but  for  hit  wilful  default, 
he  mtgtt  tuve  received,  and  also  tbe  amount 
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of  any  was*  or  dittpidmtimu.  committed  by 
bias,  or  suffered  by  hit  neglect  Southgale  v. 
7Viy4w.pl.  I.  p.  429. 

%,  A  sale  of  mortgaged  land  by  commissioners 
n  Cbaoeery  ought  to  be  set  aside,  and 
another  decreed,  upon  it*  appearing  to  tbe 
Court  that  the  highest  bidder  at  such  tale 
bad  previously  agreed  with  a  purchaser  from 
tbe  mortgagor,  that  he  would  allow  tuch 
purchaser  to  redeem  tbe  land,  within  a  limited 
time,  by  repaying  him  his  money  with  interest;  2. 
and  that  such  agreement  being  known  at  tbe 
•ale,  other  persons  were  induced  to  refrain 
from  bidding,  and  consequently  tbe  land  was 
struck  off  to  him  at  a  price  inferior  to  its  ■ 
▼tine.  Woods*sEx'or  .^  Millar  r.  Hudson 
and  others,  pk  I.  p.  423. 

7.  Tbe  Act  of  Assembly  "  cooctroiog  tbe  sale 
of  property  under  Executions  and  iocum-  » 
brances,"  passed  February  1st,  1808,  (2  R. 
C.  p.  156,)  applied  to  a  sole  of  mortgaged 
land  by  commissioners  in  Chancery,  afkr  the 
Jktt  day  qf  March,  1808;  notwithstanding 
the  decree  was  pronounced,  and  the  time 
limited  for  paying  the  money  to  redeem  tbe 
laud  had  elapsed  before  the  passage  of  that 
Act    iW.pl.  2. 

MOTION. 

1.     See  Sheriffs:  bdc\  Slower  s  Executor  of  Bragg    3, 
v.  Smith's  Executrix,  pi.  1.  p.  401. 

MUTUAL  ASSURANCE  SOCIETY 
AGAINST  FIRE. 

I.  The  President  and  Directors  of  tbe  Mutual 
Asfuraoce  Society  against  Fire  on  Buildings 
of  the  State  of  Virginia  are  empowered,  in 
calling  for  quotas  to  supply  a  deficiency  in  its 
fond*,  to  discriminate  between  the  members, 
so  as  to  make  the  requisition  from  those  only 
who  were  ensured  at  the  time  nhen  the  de- 
ficiency occurred.  Oreenhan  Agent  far  the 
Mutual  Assurance  Society  v.  Buck,  pi.  1.  p. 
283. 


NEGOTIABLE  NOTES. 

1,  See  Promissory  Notes ;  and  Robertson  if  Co. 

v.  Williams  if  Smith,  pi.  1.  p.  381.  4 

2.  Under  tbe  Act  of  1812  ch.  2. 5  18. 19*  20,  a 
Note  negotiable  at  Bank  may  be  given  in 
evidence,  if  duly  stamped  before  it  became 
payable,  though  not  so  stamped  when  it  nai 
executed.    Harmon  if  High  v.  Balle,  pi.  1. 

p.  490.  5. 

NEW  TRIAL.  € 

1  Relief  given  in  Equity  in  a  poofter**  rait  for 
freedom  by  awarding  a  new  trial  at  law,  and 
(a  verdict  being  certified,)  decreeing  for  tbe 
plaintiff;  upon  a  bill  staling  that,  in  tbe  pre- 
vious proceedings,  he  bad  not  been  permitted      1 


to  obtain  bis  testimony,  and  on  proof  now 
produced  in  support  of  his  right ;  notwith- 
standing the  defendant  pleaded,  in  bar  to 
such  relief,  a  former  verdict  and  judgment, 
by  which  tbe  plaintiff  was  declared  to  be  a 
slave,  and  a  decree  of  another  Court  of 
Chancery  dismissing  a  similar  bill  exhibited 
on  his  behalf;  from  which  judgment  and 
decree  he  bad  not  appealed.  Isaac  v.  Johnson* 
pi.  I   p.  93. 

See  Penalty  /  and  TennanVs  Bx*or.  v.  Gray, 
pi.  2.  p.  ^4. 

NOTICE. 

Notice  of  a  motion  to  supersede  a  distringas, 
or  for  a  ca.  sa.  or Ji  fa.  in  lieu  thereof,  need 
not  be  given  by  the  plaintiff  to  tbe  defendant. 
Garland  v.  Bugg,  pi.  4.  p.  166. 
An  Agent,  endorsing  a  note  for  the  benefit  of 
bis  principal,  who  assures  him  that  be  shall 
not  he  held  responsible,  ought  not  to  be 
compelled  to  pay  the  money  at  tbe  suit  of  a 
person  to  whom  the  note  is  endorsed  with 
notice  of  such  equity ;  but  tbe  decree  should 
be  against  the  principal  And  it  seems  if  the 
endorser  had  no  such  notice,  yet.  if  the  princi- 
pal be  solvent,  tbe  decree  ought  still  to  be 
Sainst  Aim.  Chalmers,  Jones  if  Co.  v. 
'Afarrfo,  pi.  4.  p.  232. 
A  purchaser  of  land,  encumbered  by  a  deed  of 
trust  (duly  recorded)  for  securing  a  debt, 
having  bought  of  the  debtor  with  consent  of 
the  trustees,  and  paid  tbe  purchase  money, 
by  discharging  the  debt  secured  by  the  deed, 
and  by  paying  other  sums  of  money  ;  having 
also  a  deed  of  bargain  and  sale  from  the 
debtor,  (though  not  recorded  witliin  the  time 
prescribed  by  law,)  and  being  put  in  posses sion 
of  the  land,  he  was  adjudged  to  have  tbe 
preferable  right  to  call  for  the  legal  estate 
outstanding  in  the  trustee,  and  to  be  protected 
against  the  claim  of  a  creditor  suing  in  equity, 
upon  an  agreement  on  the  part  of  the  debtor, 
(bearing  date  before  the  purchase,  but  sub- 
sequent to  the  Deed  of  Trust,)  to  secure  him 
by  Deed  of  Trust  00  the  same  land  ;  of  which 
agreement,  the  purchaser  had  no  notice  when 
he  made  tbe  contract,  and  paid  his  money. 
Williamson  v.  Gordon's  Export.,  pi.  1.  p. 
237. 

A  devisee  is,  in  general,  bound  to  take  notice 
of  tbe  contents  of  the  Will  under  which  he 
received,  when  of  full  age,  certain  lands  ar* 
other  property  from  the  Executors ;  r 
Will  having  then  been  proved  and  recorded. 
Boiling  v  Boiling  and  others,  p).  2.  p.  334. 
See  Promissory  Notes ;  and  Ritchie'  if  Wales 
v.  Moore,  pi.  3.  p  388. 
Ka  slave,  conveyed  by  Deed  of  Trust  to 
secure  the  payment  of  a  debt,  be  permitted 
to  remain  10  tbe  debtor's  possession,  who 
thereupon,  by  an  agent,  sends  him  out  of  the 
State,  and  sells  hire,  such  agent,  not  having 
actual  notice  of  the  lien  00  the  slave,  before 
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be  psyi  over  the  money  to  his  principal,  is 
not  responsible  to  the  trustee,  or  the  creditor; 
notwithstanding  the  deed  was  duly  recorded. 
Travis  v.  Claiborne,  pi.  1  p  435. 
See  Purchaser;  and  Baxrd  v.  Bland  and 
•{Am,  pi.  1.  p.  492. 

NULLA  BONA. 
The  assignee  of  a  bond  may  recover  of  the 
assignor  after  suingtbe  obligor,  and  obtaining 
a  Judgment  and  Execution  with  a  return  of 
nulla  bona,  notwithstanding  his  attorney 
directed  that  appearance  bail  be  not  required 
of  the  obligor  Harrison'*  Jdm'r.  v.  Anns'! 
AdnCx.,  pi.  1.  p.  456. 


OMISSION. 
See  In/ant ;   and  Pickett  if  Wtft  v.  Chilton, 
pi.  5.  p.  467. 

ONUS  PROBANDI. 

A  purchaser,  having  taken  possession  of  the 
estate,  is  not  entitled  to  relief  in  equity  against 
a  judgment  for  the  purchase  money,  on  the 
ground  that  the  title  of  the  vendor  is  not 
clearly  shewn  to  be  good,  but  is  bound,  on  his 
part  to  prove  it  to  he  bad.  Orantiand  r. 
Wight,  Ex'or.  Sfc.  pi.  1.  p.  295. 

OVERSEER. 

An  employer  or  master  is,  in  general,  not 
responsible  for  a  wilful  and  unauthorised 
trespass  committed  by  his  agent,  overseer  or 
servant.  Harris  v.  Nicholas,  pi.  4.  p.  483. 
Qumre,  whether  an  employer  who  continues 
in  his  service  an  overseer  noted  for  cruelty, 
may  not  be  made  liable  by  an  action  upon 
the  case,  for  the  value  of  a  hired  negro  whip- 
ped  to  death  by  such  overseer,  though  without 
any  direction  from  him  p    Ibid.  pi.  5. 

OVER. 

In  debt  on  a  Bond,  if  the  declaration  describe 
it  as  a  writing  obligatory  for  a  sum  of  money  ; 
and  the  defendant,  without  praying  oyer  of 
the  Bond,  plead  payment,  and  also  several 
other  pleas,  alleging  performance  of  a  rondi- 
tion,  according  to  which  the  Bond  was  to  be 
discharged,  by  the  delivery  of  a  certain 
quantity  of  iron ;  and,  issues  being  joined 
thereupon,  the  parties  go  to  trial;  and  it 
appears,  by  bills  of  exceptions,  tint  the 
evidence  before  the  Jury  did  not  apply  to 
the  p\ft  of  payment,  but  to  the  other  pleas 
only ;  a  verdict  for  the  defendant  ought  to 
be*set  aside,  and  a  new  trial  awarded,  with 
leave  to  him  to  take  oyer  of  the  condition  of 
the  Bond,  and  plead  de  novo  ;  all  his  pleas, 


except  that  of  payment,  being  iurienat  to 
the  claim  set  out  in  the  declaration*  and, 
therefore,  the  issues  joined  upon  than  being 
immaterial.  And  this  is  the  case,  notwitk* 
standing  a  copy  of  a  Bond,  corresponding 
with  that  described  in  the  pleas,  be  inserted 
in  the  transcript  of  the  record,  and  certifies! 
by  the  clerk  to  be  the  Bond  on  which  the 
declaration  was  filed.  Beatty  " 
others,  pi.  i.  p.  39. 


PARTIES. 

1.  See  Jurisdiction;  and  Tauter*.  *«*£*,  pi 
3.  p.  25. 

2.  See  Purchaser;  and  Suns'*  acrjsttmstrsrfsr 
▼.  Lems'j  Executor  and  otters,  pi.  1.  p. 
29. 

3.  See  Legatees;  and  Sampson  v.  Payne's 
Executors  and  Legatees,  pi.  1.  and  2.  p.  171 

4.  On  a  Bill  exhibited  by  the  bolder  of  a 
promissory  note,  against  the  maker  i 
the  endorsers;  to  avoid  circuity  of  t 
the  Court  of  Equity  may  fix  the  debt  an  the 
person  Jirst  responsible    Chalmers,  Jetm 

\Co.  v.  M'Murdo,  pi.  1.  p.  232. 


PARTITION. 

A  Partition,  which  has  loog  been 
in,  and  acted  upon  by  the  parties  . 
onght  not  to  be  disturbed  at  a! 
ground  of  irregularity  only;  though,  if 
unjust  or  illegal,  it  may  be  impeached  by  a 
party  who  never  acquiesced.  CarterH  JScW. 
v.  Carter  and  others,  pi.  1.  p.  108. 
Under  the  circumstances  of  this  case,  one  of 
the  persons  entitled  to  partition  having  been 
in  possession  and  enjoyment  of  the  whose 
land  for  many  years,  through  want  of  know- 
ledge of  the  title  of  the  other  partners,  to 
whom  he  made  their  title  known  immediately 
afte»it  was  discovered  by  himself  opona 
Bill  filed  by  them  for  partition;  it  was  con- 
sidered equitable  that  he  should  account  for 
their  proportion?  of  the  rents  received  by  him, 
deducting  his  disbursements  for  securing  the 
title :  that  all  the  leases,  and  agreements  of 
'lease,  he  had  made  of  the  land  should  be 
acquiesced  in  by  the  plaintiffs ;  and  that,  for 
a  part  which  he  had  sold,  he  should  pay  the 
price  received  with  interest  from  the  tisse  of 
the  sale  ;  the  time  wheo  he  received  it  not 
appearing  to  be  different  from  that  of  the 
sale.     Ibid.  pi.  2. 

Interest  also  would  have  been  allowed  the 
other  partners,  on  their  proportions  of  the 
rents  received  by  him  from  the  tune  qfJSUng 
their  bill ;  but,  by  their  consent,  it  was  al- 
lowed from  the  beginning  of  the  next  year 
after  the  last  receipt,    /tod.  pi.  3. 
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PARTNERSHIP. 

1 .  In  an  action  against  a  Mercantile  Company,  a 
set  off  of  a  debt  due  to  an  individual  partner 
cannot  be  allowed.  Ritchie  Sf  Wales  v. 
Moore,  pi.  4.  p.  388. 

2.  An  agreement,  to  build  a  Tavern  in  partner- 
ship, at  the  joint  expense  and  risk,  and  for  the 
joint  benefit,  of  the  contracting  parties,  to  be 
held  by  them  in  fee  simple,  decreed  to  be 
specifically  performed,  at  the  instance  of  a 
partner  who  furnished  the  ground  for  the 
purpose,  and  had  fully  performed  the  contract 
on  nis  part,  notwithstanding  many  of  the 
partners  were  unwilling  to  carry  it  into 
effect,  because,  in  their  opinion,  a  change  of 
circumstances  had  rendered  the  scheme 
unprofitable.  Birchttt  and  others  v.  Boiling 
pi.  l.p.  442. 

3.  If,  by  direction  of  the  plaintiff,  the^Writ  be 
served  on  one  only  of  two  partners  in  trade, 
when  the  Declaration  shews  that  (he  plaintiff 
knew  the  names  tfboth,  and  he  got  a  Verdict, 
upon  the  plea  of  non  assumpsit,  pleaded  by 
the  partner,  on  whom  the  Writ  was  served  ; 
Judgment  ought  to  be  arrested.  Shields  v.  , 
Oney,  pi.  1.  p.  bM. 

PATENT  FOR  LAND, 

1.  A  pnteut  is  not  void,  on  the  ground  that  the 
survey  was  made  first  and  the  warrant  ob- 
tained afterwards,  though  such  irregularity 
appear  on  its  (ace.  M' Clean  v.  Tomlinson 
pi.  I.  p.  220. 

2.  An  omission  to  insert  the  name  of  the 
County  in  which  the  land  lies,  is  not  sufficient 
to  vitiaie  a  Patent,  the  place  being  described 
with  reasonable  certainty.    Ibid.  pi.  2. 

PAYMENT. 

1.  A  Bond  to  stay  Execution  on  a  Judgment 
was  assigned,  for  value  received,  without 
notice  to  the  assignee  of  any  Equity  against 
it,  and  after  dissolution  of  an  Injunction  to 
the  Judgment  The  security  in  said  Bond,  who 
was  also  Attorney  in  fact  for  the  principal 
obligor,  paid  it  o$  without  Execution  and 
without  any  particular  instruction  to  do  so : 
after  which,  the  Chancellor  reinstated  the 
Injunction.  It  was  held  that  such  payment  by 
the  Attorneyin  fact  wasa  waiver  or  the  Equity 
in  behalf  of  the  principal,  who,  therefore, 
notwithstanding  tne  reinstatement  of  the 
Injunction,  was  not  entitled  to  recover  back 
the  money  paid.  Medley  v.  Jones,  pi.  1. 
p  98. 

2.  See  Assignee;  and  Wilson  v.  Davisson,  pi. 
l.p.  178. 

3.  See  Mistake;  and  Wxtkins  v.  Woodjin 
admW  of  Pear ce,  pi.  I.  p.  183. 

4 .  If  a  father  make  payments  in  part  of  a  gaming 
debt  of  his  son,  and  never  reclaim  them  in 
his  life  time,  but  provide  by  his  Will  a  fund 

TOL.    V. 


for  paying  the  balance ;  they  should  not, 
after  his  death,  be  claimed  of  bis  son's 
estate,  but  considered  as  payments  or  ad- 
vancements to  the  latter ;  as  payments,  to 
the  amount  of  any  previous  existing  accounts 
of  the  son  against  tne  father  ;  and,  beyond 
that  amount,  as  advancements  to  the  ssfls. 
Carter's  Ex'ors.  v.  Cutting  and  wife,  pk£l 
p.  223.  i  ,_ 

5.  An  Executor  ought  not  to  be  allowed  a  cfedst 
for  paying  a  debt  of  his  testator,  appearing, 
on  the  face  of  the  written  instrument  intend- 
ed to  securest,  to  have  been  for  money  won 
at  unlawful  gaming.    Ibid.  pi.  4. 

6.  It  seems  that  payment  of  the  purchase  money 
is  not  sufficient  part  performance  of  a  verbal 
contract  for  land,  to  take  it  out  of  the  Statute 
of  Frauds.  Jackson's  assignees  v.  Cuiright 
and  Clark,  pi.  3.  p.  308. 

PENALTY. 

1.  Where  the  Principal  and  Interest,  doe  on  a 
Bond,  amount  to  more  than  the  penalty, 
and  damages  are  found  by  a  Verdict,  Judg- 
ment ought  not  be  entered  for  the  penalty 
and  costs,  to  be  discharged  by  the  principal 
and  interest,  with  the  damages  so  assessed 
and  the  costs;  but  for  the  penally  and  dama- 
ges {if  not  exceeding  those  laid  in  the  Writ,) 
and  the  costs.  TennanVs  Ex'or.  v.  Gray, 
pi.  l.p.  494. 

2.  But,  if  the  damage  found  hy  the  Jury 
exceed  those  in  the  Writ,  a  new  trial  ought 
to  be  granted,  unless  the  plaintiff  will  release 
the  excess  of  damage* ;  if  which  bn  dons, 
Judgment  may  be  entered  for  tike  penally* 
with  the  residue  of  the  damages  so  found,  and 
costs.    Ibid.  pi.  3. 

3.  Astipulation  in  a  Bo  ml,  or  Heed  or  InwU 
that,  upon  the  debtoi  Td  f  lilmg  at  any  t  itne  to 
pay  the  annual  interest,  the  principal  sum 
(which  otherwise  would  not  he  payabta 
uutila  distant  day)  shall  he  considered  due, 
is  iu  the  nature  of  a  penalty  agaiTiiil  which  it 
is  the  province  of  a  Court  of  Equity  to 
relieve.    Mayo  v.  Jitdaht  pi.  l.p.  13S. 

PERFORMANCE. 

1.  See  Pleading;  and  Cooke  v.  Graham's 
adm'r.  pi.  l.p.  1 7*2. 

2.  it  seems  that  payment  of  the  purchase  flaonty 
is  not  sufficient  part  performance  of  a  verbil 
contract  for  land,  tolakf  it  out  of  the  statute 
of  Frauds.  Jackson's  aiiiguia  v9  Cut  right 
and  Clark,  pi  3.  p.  31 

PERPETUATION  OP  TESTIMn 

1.  Depositions  taken  in  a  suit  to  perpetuate 
testimony  are  not  to  be  red  hi   ev' 
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.     power  of  the  Court    Lawrence  t.  Swattn    2. 
and  others,  pi.  2.  p.  332. 

PERSONAL  PROPERTY. 

1.  .  Personal,  and  even  transitory  ami  fluctuating 

property  may  be  made  the  subject  of  a  Hen, 
at  the  pleasure  of  the  contracting  parties  ; 
but,  generally,  explicit  words  should  be  used 
to  effect  that  purpose,  where  such  lien  is  not 
raised  by  operation  of  law  or  Equity.  3. 
Williams  r.  Price,  pi.  8.  p.  607. 

PLAINTIFF. 

.  J.     See  Pleading ;  and  Jones,  v.  Stevenson,  pi.    4 
2.  p.  I. 

2.  See  Fraud;  and  Sims's  adnCr.  v  Lewis's 
Ex'or  and  others,  j>\  3  p  29 

3.  It  seems  that  according  to  the  Common  Law, 
still  in  force  in  Virginia,  the  plaintiff  in 
Detinue  is  not  entitled  to  the  issue*  of  the 
defendants  land,  or  other  property,  received 
by  the  Sheriff  upon  the  Distringas.  Gar* 
land  v.  Bugg,  pi.  b.  p  106. 

4.  See  Decree  ;  and  West  v.  Belches,  pi.  4.  p. 
187. 

PLANTATION  UTENSILS. 

1.  What  articles  are  not  comprehended  in  a  be- 
quest of  stock,  plantation  utensils,  and  house* 
hold  furniture.  KmdaWs  Ex'or.  4fC  v.  A"en- 
daU  Sec  pi.  2.  p.  272. 

PLEADING. 

I.     Id  assumpsit  upon  an  agreement  for  delivery 
to  the  plaintiff  of  a  quantity  of  merchanta- 
ble flour  barrels,  at  his  the  defendant's  shop 
at  W.,  at  certain    times,  ontil    the  whole 
/     number  should  be  delivered  ;  with  a  »tipula 

tion  that,  if  the  plaintiff  should  not  then  and  5. 
there  be  ready  to  receive  them,  the  same 
should  be  counted  out  in  the  presence  of  J.  A. 
who  then  resided  at  Wt.  and  be  thereafter 
the  property  and  at  the  rink  of  the  plaintiff; 
it  is  a  good  and  sufficient  plea  in  bar  to  the 
action,  that  the  defendant  was  ready,  at  his 
shop  at  \V„  at  the  times  appoiuted,  to 
deliver  the  requisite  number  of  barrel*  to  the 
plaintiff,  who  was  not  then  and  there  ready 
to  receive  them  ;  that  thereupon,  the  defend  %. 
aot,  from  time  to  time,  counted  out  the 
barrefe,  according  to  the  agreement,  in  7. 
♦be. presence  of  J.  J.,  until  he  moved  away 
tcdmAV  ;  and  that  after  the  said  J.  A.,  had 
moved  from  W.,  he  the  defendant,  at  his 
said  jhop  at  W.,  at  the  times  for  delivery 
•  stipulated,  had  the  number  of  barrels,  requir- 
ed by  tlie  agreement,  ready  to  be  delivered 
to  the  plaintiff  and  counted  out  for  him.  and 
then  and  there  reauired  the  plaintiff  to  receive 
ithe  same,  which  he  entirely  neglected  to  die. 
Janes  v.  Stevenson,  pi.  1.  p.  1. 


A  replication  to  such  pW,  stating  that  tie 
defendant  did  not   count  out  in  the  presewa 
of  /.  A  .  the  barrels  set  forth  in    ism  plea, 
nor  count  out,  thereafter,  for  the  t»tain»i  at 
the  stipulated  tiroes,   the  barrels  agrred  to 
be  delivered;  without  averring  tkmt  At  de- 
fendant did  not   then  and  there  reamer*  me 
plaintiff  to  receive  the  same  ;  n  bad  opoa 
demurrer,  as  being  an  answer  to  a  part  aaJy 
of  the  plea.     Ibid  pi.  2. 
Quare,  whether  it  is  competent  to  the  nisia 
t\ff,  in  any  action  other  than  RepUvirc.  to  lea- 
der an  issue  in  fact  by  a  Replication,  and  aa 
issue  in  law  hy  a  Demurrer,  to  the  assas 
plea  ?  Ibid  pi  3 

In  debt  on  a  Bond,  if  the  declaration  describe 
it  as  a  writing  obligatory  for  a  sum  of  money; 
and  the  defendant,  without  praying  oyer  at 
the  Bond,  pie  id  payment,  and  also  perna! 
other  pleas  a  Hedging  performance  of  a  con- 
dition according  to  wnicn  the  Bond  was  to 
be  discharged  by  the  delivery  of  a  certaia 
quantity  of  Iron;  and,  fcsuc*  being  joined 
thereupon,  the  parlies  go  to  trial;  and  k 
appear  by  Bills  of  Exceptions,  that  the 
evidence  before  the  Jury  did  not  apply  to 
the  plea  of  payment,  but  to  the  other  pieas 
only  ;  a  Verdict  for  the  defendant  ought  to 
be  set  aside,  and  a  new  trial  awarded  with 
leave  to  him  to  take  oyer  of  the  condition  of 
the  Bond,  and  plead  do  novo  ;  all  bis  pleas, 
except  that  of  payment,  being  irreJevmt  to 
the  claim  set  out  in  the  declaration,  and 
therefore  the  issues  joined  upon  them  being 
immaterial.  And  this  is  the  cm*,  ootwiuV 
standing  a  copy  of  a  Bond  corresponding  with 
that  described  in  the  pleas  he  iD-eneti  m 
the  transcript  of  the  Record,  and  eerufird 
by  the  Clerk  to  be  the  Bond  on  which  the 
declaration  was  filed.  BeuUy  v.  Smith  ami 
others,  pi   1   p.  30 

If  the  (fount,  upon  a  Writ  of  Right,  be  it 
behalf  01  two  demandants,  a  plea  opposing  the 
claim  of  one,  without  mentioning  thai  of  the 
other,  is  defective,  and  if,  without  any  renlt- 
catiou  by  the  deinaodants,  a  Verdict  be 
found  and  Judgment  rendered  to  their 
favour,  such  Judgment  must  be  reversed  asd 
all  the  proceedings  subsequent  to  the  (oust 
set  aside.  Chichester  v.  Boggca,  pi.  I  p. 
98. 

See  Attachment;  and  Wilson  v  Davisam 
d1    I.  p  178. 

1  he  condition  of  a  Pond  being  •*  whereas  the 
obligor  did  lend  to  J.  tV..  $2J4fO  of  tae 
obligee'e  money  ;  and  the  said  J  W  ..  having 
failed,  but,  before  he  failed.  p«ud  $  >00  .  end 
whereas  the  said  obligor  hnth  mttilued  o  ruit 
against  said  J.  W  ,for  the  recovery  of  said  mo- 
ney ;  now  if  the  «aid  obligor  sha ;  i  pay  the  w  bole 
sum  »o  lent,  if  it  can  be  recovered  from  the 
said  J.  W.,or,  in  case  it  cannot  be  woolly 
recovered,  will  lose  the  one  half  of  that  hiss 
which  cannot  be  recovered,  then  the  above 
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obligation  shall  be  void,  otherwise  to  remain 
in  full  force  and  virtue ;"  a  plea  stating, 
44  that  be  the  said  obligor  could  not  recover 
of  J.  W.  or  his  endorser  the  stun  of  money  in 
the  said  condition  mentioned,  or  any  pari 
thereof;  and  that  lit*  paid  to  the  obligee  one 
half  of  the  turn  which  could  not  be  so  recover- 
ed, and  the  further  sum  of  five  hundred 
dollars,**  in  a  good  and  mifficient  plea  in  bar 
to  an  action  upon  the  Bond ;  without  any  j 
farther  aveun*»nt,  that  the  said  obligor  had 
used  due  diligence  in  prosecuting  the  suit 
against  J.  H\;  and  without  stating  what 
measures  he  had  taken  to  recovpr  the  money 
or  who  the  endorser  was.  Cooke  v.  Graham's 
adm'r.  pi.  1.  p  172. 
2.  Id  debt  on  a  Bond  with  condition  to  perform 
an  award,  to  be  made  by  certain  arbitrators; 
the  condition  being  made  part  of  the  record 
by  oyer ;  and  the  defendant  having  pleaded 
44  conditions  performed,11  the  plaintiff  may 
set  forth  the  award,  ami  aver  a  breach  of  the 
condition,  by  a  special  replication ;  not  2. 
having  done  so  in  his  declaration  :  but,  if  he 
fleglect  to  do  this,  and  reply  generally,  Judg- 
ment ought  to  be  arrested  after  a  Verdict  in 
his  favor.     Green  v.  BaiUy,  pi.  I   p.  246. 

9.  In  such  case,  the  proceedings  subsequent  to 
the  plea  should  be  set  aside,  and  a  Repleader 
awarded.     Ibid.  pi.  2.  ^ 

10.  After  issue  joined,  and  the  cause  set  for 
bearing,  the  defendant  in  Chancery  may  be  ^ 
permitted,  for  good  cause  shewn*  to  amend 
has  answer  and  to  plead  the  statutes  of  frauds 
and  limitations.  Jackson's  assignees  v.  Cut- 
right  and  Clark,  pi.  1.  p.  308. 

11.  A  mistake  of  the  defendant**  counsel,  in  ad- 
vising him  that  he  could  avail  himself  of  the 
defence  without  pleading,  is  sufficient  ground 
for  leave  to  Gle  the  pleas  in  addition  to  the 
an«wer.    Ibid.  pi.  2.  5, 

12.  Though  private  Acts  of  Assembly  may  be 
given  in  evidence,  without  being  specially 
pleaded,  they  are  not  to  be  taken  notice  ofc 
judicially,  by  the  Court,  as  public  Acts  are, 
but  must  be  exhibited  as  documents,  if  not 
admitted  by  consent  of  parties  Legrand  v. 
Hampden   Sidney  College,  pi.  T.  p  324 . 

13.  See  Purchaser;  and  Hook's  Administrators  v.    g 
Hancock,  pi.  1   p.  546 

14.  See  Partnership  ;  and  Shields  v.  Oney.  pi.  1.    7 
p.  550. 

PLEDGE. 

1.  In  what  ease,  land  is  to  be  considered  as  a 
pledge  liable  to  raise  by  sale  the  money  due, 
or  so  much  thereof  as  it  may  be  adequate  to 
prodoce  ;  the  surplus,  if  any,  to  enure  to  the 
benefit  of  the  debtor.     Williams  v.  Price,  pi.    8. 

•        4  and  5.  p   507. 

2.  In  the  event  of  such  debtor's  inability  to 
comply  with  his  contract,  he  may  relinquish 
his  eventual  interest  in  such  surplus,  and  give 
up  the  land  in  absolute  property  to  his  credi- 


tor, thereby  exonerating  himself  from  the 
debt.  And,  if  the  conveyance  of  the  land  to 
the  debtor  has  not  been  completed,  it  is  un- 
necessary, in  the  event  of  such  surrender,  to 
go  on  and  perfect  the  same,  but.  instead 
thereof,  the  contract  for  such  conveyance 
should  be  annulled.    Ibid.  pi.  6. 

POSSESSION. 
If  it  be  stated  in  a  Bill  of  Exceptions,  upon 
a  trial  in  Ejectment,  that  the  Testator  of  the 
defendant  departed  this  life  in  possession  of 
the  land,  which  possession  he  had  held  "  ad- 
verse to  the  lessor  of  the  plaintiff^"  for  a 
specified  time ;  it  must  be  understood  that 
such  possession  was  adverse  to  those  under 
whom  the  lensor  of  the  plaintiff  claimed  ; 
especially,  if  it  appear,  from  another  bill  of* 
exceptions  in  the  same  trial,  that  the  title  ot 
the  lessor  of  the  plaintiff  did  not  commence 
until  after  the  death  of  the  said  Testator. 
Bream  v.  Cooper's  heirs,  pi.  I .  p.  7. 
If  it  appear  from  the  record  in  ejectment, 
that  the  defendant,  or  his  Testator,  had 
adverse  possession  of  the  land,  at  a  time  when 
a  Deed  of  Trust,  under  which  the  plaintiff 
claims,  was  executed,  judgment  ought  to  be 
rendered  for  the  defendant,  although  the 
nature  of  his  title  does  not  appear.  Ibid.  pi.  2. 
See  Sole  ;  and  H&natt  4  Co.  v.  Davis  and 
Chalmers,  ^\.  1.  p.  34. 

Although,  in  the  case  of  an  absolute  deed  of 
slaves  where  the  grantor  remains  in  possession 
after  the  execution  aud  recording  of  the  same, 
such  deed  is  to  he  regarded  as  fraudulent  and 
roifl  as  to  creditors  and  subsequent  purchasers, 
yet  the  same  is  obligatory,  and  cannot  be 
impeached,  as  between  the  grantor  and 
grantee  and  their  representatives.  Thomas 
v.Sjper,  pi.  I.  p. 28. 

A  Deed  of  Trust,  \f  not  revocable  by  U* 
grantor,  is  not  to  be  considered  a  Will  in 
disguise,  on  the  pound  that  neatly  all  hiK 
personal  estate  is  thereby  conveyed,  and 
that  he  reserves  to  himself  the  possession  and 
control  of  the  property  during  his  life. 
LightfboPs  Export,  and  others  v.  Colgin  and 
Wife.  pi.  2.  p.  42 

See  Equity ;  and  RoyaWs  Administrators  v. 
Roynll's  Administrator,  pi.  2.  p.  82. 
Five  years  peaceable  an  J  uninterrupted  por 
session  of  slaves,  under  a  l*in  not  evidenced 
by  deed  duly  recorded,  verts  a  title  in  the 
loanee,  which  enures  in  favour  of  hfe  creditors 
and  cannot  be  devested,  tm  to  theui,   by  hi* 
returning  the  same  to  He  lender  after  the 
said  five  years  have  expired,   (iurth's  Etx'ort. 
v.  Barksdale,  pi.  I.  p.  10 L 
Under  the  circumstances  of  t  hi*  case,  ine  of 
the  persons  entitled  to  partition 
in  possession  and  enjoyment  of  tru<  wb'V 
land  for  many  years,  through  n^nt  atiou*- 
ledge  of  the  title  Of  the  other  partners,  tQ 
whom  he  made  their  title  known  i  luaiedialely 
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After  it  was  discovered  by  himself ;  upon  a 
bill  filed  by  them  for  partition,  it  was  con- 
sidered equitable  that  be  should  account  for 
their  proportion  of  the  rents  received  by  him, 
deducting  his  disbursements  for  securing  the 
title ;  that  all  the  leases,  and  agreements  of 
lease,  he  had  made  of  the  land,  should  be 
^acquiesced  in  by  the  plaintiffs  ;  and  that,  for 
.    a  part  which  be  had  sold,  he  should  pay  the 
.    nnee  received  with  interest  from  the  time  of 
the  safe,  the  lime  when  he  received  it  not 
appearing  to  be  different  from  that  of  the 
sate.    Carter's  Ex'ors.  v.  Carter  4"  others, 
pi.  2.  p.  223. 

9.  hJL/a.  against  the  estate  of  the  Testator, 
cannot  lawfully  be  levied  on  slaves,  which, 
being  specifically  bequeathed,  are  io  posses- 

;  sion  of  the  legatees  as  their  property,  either 
by  actual  delivery  from  the  executor  or  by 
bis  permission.  Sampson  v.  Bryee,  pi.  1.  p. 
175. 

10.  In  such  case  a  Court  of  Equity  may  award  an 
injunction  to  prevent  the  sale  of  the  property. 
Ibid  pi  2. 

11.  A  purchaser,  having  taken  posit ssior±  of  the 
estate,  is  not  entitled  to  relief  io  equity, 
•gainst  a  Judgment  for  the  purchase  money, 
on  the  ground  that  the  title  of  the  vendor  is 
not  clearly  therm  to  be  good  ;  but  is  bound, 
on  his  part,  to  prove  it  bad.  Grantland  v. 
Wight  Kx'or.,  i(c.  pi.  I.  p.  205. 

12.  1  demand  of  slaves  by  the  lender,'  who 
thereupon  receives  and  immediately  redelivers 
them  to  the  loanee,  to  be  ,held  on  the  same 
terms  as  before,  (such  demand,  receipt,  and 
redelivery  being inprivate,)  is  not  sufficient  to 
bar  the  rights  of  creditors,  under  the  \ct  to 

Cent  frauds  and  perjuries.      Boyd  and 
>»n  and  others  v.  Stainback  %  others,  pi. 
Id.  305. 

13.  A  loan  of  slaves,  though  not  declared  by  deed 
an  writing  duly  recorded  and  therefore  void 
4s  to  creditor?,  (the  loanee  having  continued 
in  possession  five  years  without  such  demand 
as  would  bar  their  right,)  is  nevertheless, 
effectual  between  the  parties  and  their  repre- 
sentatives. If,  therefore,  the  loanee  die  in 
possession  of  such  slaves,  they  are  not  to 
ue  considered  assets  belonging  to  his  estate, 
nor  can  be  recovered  as  such,  being  liable  to 
his  creditors,  so  far  as  their  claims  remain 
unsatisfied  by  the  assets  in  the  hands  of  his 
executor  or  administrator,  but  no  farther. 
Ibid.  pi.  2. 

14.  In  such  case,  if  the  assets  be  deficient,  a 
Court  of  Equity  will  give  the  creditors  relief, 
on  a  bill  in  their  behalf  against  the  lender 
and  the  executor  or  administrator  of  the 
loanee ^  making  the  as«eta  liable  in  the  first 
place,  so  fur  a*  they  extend  ;  after  which,  it 
wtflaliow  the  lender  a  limited  time  to  make 
good  the  deficiency,  and,  in  default  thereof 
direct  a  sale  of  the  slaves.    Ibid.  pi.  3. 

M.  Quare,  whether  an  execution  can  legally  be 
j       varied  on  property,  the  possession  of  which 


has  passed  from  the  debtor,  and  remained  Id 
a  third  person,  for  more  than  five  year*,  isi 
pursuance  of  a  deed  said  to  be/rtntdtdenL  test 
regularly  recorded,  and  importing  on  its  ftsce 
to  be  for  a  valuable  consideration  j  before 
such  deed  has  been  impeached  and  confuted 
of  fraud  by  the  decree  of  a  Court  of  compe- 
tent jurisdiction  ?  Lawrence  v.  Snmnn  emA 
others,  pi.  1  p   332. 

16.  In  a  contract  for  sale  of  land,  if  no  day  be 
specified  for  delivering  the  deed  and  pmseswosi 
of  the  land,  but  the  money  be  payable  after 
delivery  of  the  deed ;  it  must  he  understood 
that  the  deed  it  to  be  delivered  and  possession 
given  without  delay.  If  therefore,  (io  eoose- 
quenceof  a  rayunderstanding  between  the 
parties  in  relation  to  the  terms  of  the  sale) 
this  be  not  done,  the  vendo*  is  bound  to 
account  for  and  pay  the  profits  of  the  Ued 
received  by  him  after  the  contract  ;  and  Ue 
vendee  to  pay  interest  on  the  money,  from 
the  time  when  it  would  have  been  payabl*  sT 
the  deed  had  been  immediately  delivered. 
Huntley  v.  Lyons,  pi.  2.  p.  342. 

17.  If  it  be  proved,  on  a  trial  in  ejectment,  that 
the  father  o?  the  lessor  of  the  plaintiff,  who 
devised  the  land  to  him,  was  in  poiPtsaon 
thereof  many  years  before  and  until  his  death; 
and  that  the  lexsor  of  the  plaintiff  afterwards 
conveyed  it  to  a  person,  who  was  in  yooemo* 
at  the  time  of  his  death j  the   Jury   xbsj 

*  presume  that  the  leswr  of  the  plaintiff  was 
in  possession  from  the  death  of  bis  rather  to 
the  date  of  such  conveyance,  if  it  be  not 
proved  that  some  other  person  in  the-  mean 
time  had  the  possession.  Moon  v.  GiUvrm, 
pi.  4.  p.  346. 

18.  In  ejectment,  if  it  appear  from  the  evidence 
that  the  land  in  controversy  was  tvewnf,  when 
the  defendant  came  to  the  possession  of  it, 

Jtaceably  and  quietly,  without  any  F}V?J 
etweeo  him  and  the  lessors  of  theplamun, 
or  those  under  whom  they  cWirn;  thf  plaintiff 
can  not  recover  upon  the  ground  tf  the  prar 
possession  of  the  lessors  without  proving 
twenty  years  uninterrupted  adverse  piwttim 
on  their  part,  or  on  the  part  of  tbw  seder 
whom  they  claim,  or  shewing  a  right  to  As 
possession  by  the  death  and  seisin,  in  the 
manner  prescribed  by  the  Act  of  A**ewMv, 
of  some  perton  under  whom  they  cJaisk 
Moody  v.  m  Kim,  pi.  I.  p.  374. 

19.  If  a  slave  conveyed  by  Deed  of  Trust  to 
secure  the  payment  or  a  debt,  be  permitted 
to  remain  in  the  debtor *s  possession,  who, 
thereupon,  by  an  agent,  sends  him  ont  of  tie 
Sute,  and  sells  him,  tiich  agent,  not  having 

,  actual  notice  of  the  lien  on  the  slave  before 
he  pays  over  the  money  to  his  principal,  is 
not  responsible  to  the  trustee,  or  the  creditor; 
notwithstanding  the  deed  was  duly  recorded. 
Travis  v  Claiborne,  pi.  I.  p.  435. 

20.  In  an  action  of  slander,  for  saying  of  the 
plaintiff"  that  he  bad  taken  the  defendant's 
slave,  and  that  the  defendant  would  have 


/ 
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hem  tent  to  the  Penitentiary  for  it  ;"  the  7. 
pica  being  ju ttj/ication,"  because  the  plaintiff 
did  take  a  certain  female  slave,  the  property 
«/  the  defendant,  out  of  lis  possession,  in  such 
wanner  and  with  such  intention  as  would 
•ubject  bin  to  such  punishment ;"  to  which 
the  pla  iatiff  replied  generally,  and  issue  was 
thereupon  joioed  ;  it  was  decided,  that,  to  1. 
support  this  plea  of  justification,  it  was  suffi- 
cient  for  the  defendant  to  shew  that  the  slave,  2. 
so  averred  to  be  bis  property,  had  been  a  long 
time  in  hit  possession  as  his  sieve,  and  was 
purchased  by  him  as  such  ;  notwithstanding 
the  pendency  of  a  suit  at  that  time  in  ner 
behalf  for  freedom  ;  for,  if  her  right  to  free- 
dom could  be  inquired  into  in  Otis  action,  en 
issue  threupon  ought  to  nave  been  tendered 
'by  the  plaintiff,  whereby  the  defendant  might 
have  known  to  what  point  to  apply  bis  evi- 
dence. Hook's  Adsn'rs.  v.  Hancock,  pi.  1. 
p.  546.  1. 

POWER. 

1 .      See  Lands  ;  and  GranUand  v.  Wight,  Ex' or. 
ifc.t   pLfcp.  295. 

2. 
PRACTICE. 
].     See  Flooding,  No.  3. ;  and  Jones  v.  Stevenson, 


tf.3p 


2.  Whenever  there  is  an  issue  in  (act,  and  alto 
a  demurrer,  the  demurrer  ought  regularly 
first  to  be  decided  ;  but  an  irregularity  in  this 
respect  is  not  sufficient  to  reverse  a  Judgment 
to  which  there  is  no  other  objection.    Ibid. 


pi.  4. 

3.  If  the  case  be  dear  against  the  party  tender- 
ing a  demurrer  to  evidence,  the  Court  may 
refuse  to  compel  the  other  party  to  join. 
Dunbar  v.  Beale,  pi.  I.  p.  24. 

4.  After 'a  Distringas  upoo  a  Judgment  in  ■• 
detinue  has  been  returned  executed,  but 
svithoul  satisfaction;  if  the  Court,  on  the 
plaintiff's  motion,  diree}  the  Distringas  to  be 
superseded,  so  far  as  it  related  to  the  specific 
property  and  to  be  executed  as  to  the  alter- 
native value;  such  order  is  not  erroneous; 
but,  it  seems,  the  plaintiff  may  have  a  nesv 
Distringas  to  be  executed  as  to  such  value. 
Garland  v.  Bugg,  pi  1.  p.  166. 

5.  It  is  not  necessary  to  state  the  reasons  of  such    1. 
order  on  its  face ;  becaose  it  will  be  presumed 

to  be  correct  unless  the  contrary  appears.    2. 
Ibid.  pi.  2. 

6.  After  the  Distringas  upon  a  judgment  in 
detinue  has  been  executed  without  satisfaction, 
superseded**  to  the  specific  property,  and 
directed  to  be  executed  as  to  the  alternative 
value  ;  if  it  appear  to  the  Court  that,  io  con-  3. 
sequence  of  the  defendant's  persisting  in 
withholding  the  specific  property,  the  plaintiff  4. 
cannot  get  it  by  the  Distringas  ;  a  ca.  sa.  or 

fi.fa.  may  be  directed  to  be  issued,  for  the    $. 
.  alternative  value.    Ibid.  pi.  3. 


Notice  of  a  motion  to  supersede  a  Distringas, 
or  for  a  co.  so.  orji.fa.  in  lieu  thereof,  need 
not  be  riven  by  the  plaintiff  to  the  defendant. 
/Kd.pL4. 

PRESUMPTION. 

See  Possession;  and  Moore  v.  Gilliam,  pi.  4. 
p.  346.  n 

The  right  of  freedom  prima  facts  acquired 
by  a  slave  imported  into  this  state,  subsequent 
to  the  year  1786,  could  only  be  obviated  by 
evidence  adduced  to  shew,  or  by  circum- 
stances authorising  a  presumption,  that  the 
oath  required  by  law  bad  been  taken  by  the 
importer.  GarneU  v.  Sam  and  Phillis,  pi 
2.  p.  642. 

PRINCIPAL. 

A  Bond  for  prosecuting  a  Writ  of  Superse- 
deas, being  executed  by  a  surety  only,  with- 
out any  principal  obligor,  m  instirnrirat ;  and 
*  supersedeas  issued  thereupon  ou^Jei  to  be 
quashed.  Miller  v.  Blannerhastet,  pi.  1.  p. 
197. 

Ad  agent  endorsing  a  note  for  the  benefit  of 
bis  principal,  who  assures  him  that  be  thai) 
not  be  held  responsible,  ought  not  to  be 
compelled  to  pay  the  money  at  the  suit  of  a 
person  to  whom  the  note  is  endorsed,  with 
notice  of  such  equity ;  hut  the  decree  should 
be  ugninst  the  principal.  And  it  seems,  if 
the  endorsee^  had  no  such  notice,  jet,  if  the 
mrindpal  be  solvent,  the  decree  ought  still  to 
be  against  Aim  in  the  first  place.  Chalmers 
Jones  and  Ce.  v.  MMurdo,  pi.  4.  p.  2*2. 

PROCESS. 

The  several  Superior  Courts  of  Chancery 
have  jurisdiction  in  causes  where  thaur 
process  is  served  upon  the  defendant,  withid 
their  respective  districts;  though  his  place 
of  residence,  and  also  the  land  in  controversy, 
be  in  a  different  district.  Hughes  v.  Hull, 
pi.  1.  p.  431. 


5- 


PROFITS. 

See  Remainder  ;  and  Medley  v.  Jones,  pL  2. 

»  98. 

Tt  seems  that,  according;  to  the  common  law, 
still  in  force  io  Virginia,  the  plaintiff  in 
detinue  is  not  entitled  to  the  issues  of  the 
defendant's  land,  or  other  property,  received 
by  the  Sheriff  upon  the  Distringas.  Garland 
▼•  Bugg,  pi.  5  p.  166. 
8ee  Lands ;  ana  Hundley  v.  infms,  pi.  2. 
p.  M2. 

See  Trust;  and  Southgate  v.  Taylor,  pi,  1. 
p.  420. 

When  a  person,  who  bought  a  slave   with 
lawful  notice  of  a  better  title,  it  desjeed  to 
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deliver  him  and  pay  profits ;  interest  ought 
to  be  rlnrged  agniust  him,  up>n  the  Ai»*ei 
actually  received  by  him  from  other  persons, 
from  the  (Rtes  of  his  receipts,  but  not  upon 
the  profits  oT  <njch  slave  while  in  his  own 
po*>e<t«ion  without  being  hired  ;  the  same 
being  unliquidated,  and  merely  conjectural 
vim*,  and  watch  he  was  in  no  default  in  not 
paying.  Bcdrd  v.  Bland  and  others,  pi.  1. 
'p.492. 

PROMISE. 

1.  Id  the  action  of  assumpsit,  if  no  consideration 
for  the  promise  be  laid  in  the  declaration, 
judgment  ought  to  be  arrested,  not  withstand  • 
ini  it  be  founded  on  -a  written  agreement. 
Mostly  v.  Jones,  pi.  1    p  23. 

jf.  Whit  evideure  ig  sufficient  to  establish  an 
acknowledgment  of,  and  promise  to  pay  a 
debt  by  account.  Dunbar  v.  BtaU,  pi.  2. 
p.  24. 

3.  bee  Sale;  and  Stone  v.  Pointer,  pi.  2.  p. 
287. 

PROMISSORY  NOTE. 

I.  On  a  Bill  exhibited  by  the  holder  of  a 
promwory  note  against  the  maker  and  all 
the  endorsers :  to  avoid  circuity  of  action, 
th*  Court  of  Equity  may  fix  the  debt  on  the 
person  first  responsible.  Chalmers,  Jones 
and  Co  v  M'Murdo,  pi.  I   p.  252. 

2  The  first  endorser  of  a  note  in  point  of  time 
is  not,  of  course,  Jirst  responsible.  Ihid.  pi.  2. 

3.  if  the  payee  of  a  note  write  his  name  over 
that  of  a  person,  who  endorsed  it  in  blank, 
but  refused  to  do  so  except  upon  the  ground 
of  the  responsibility  of  the  payee  m  first 
endorser;  he  thereby  make*  himself  responsi- 
ble, as  stick,  in  point  of  contract.  Ibid.  pi. 
3. 

4.  An  agent,  endorsing  a  note  for  the  benefit  of 
bis  principal,  who  assures  him  that  he  shall 
not  be  held  responsible,  ought  not  to  be 
compelled  to  pay  the  money  at  the  suit  of  a 
person  to  whom  the  note  is  endorsed,  with 
notice  of  Ptich  equity,  but  the  decre**  should 
be  against  the  principil  And  it  seems  if 
the  endorsee  had  no  surA  notice,  yet,  if  the 
principal  b*«  solvent,  the  decree  ought  still  to 
be  against  kirn  in  the  first  place.  Ibid.  pi. 
4. 

5.  If  a  promissory  note,  negotiable  at  bank,  be 
made  and  endorsed,  for  the  purpose  ouly  of 
obtaining  accommodation  for  the  maker,  and, 
being,  left  by  him  with  a  i*econd  endorser  to 
be   lodged    in    the    bank  for   discount,   be 

fraudulently  put  into  circulation  by  such 
second  endorser,  to  raise  money  thereupon 
7  for  his  owu  use  ;  a  third  endorser,  knowing 
nothing  of  such  fraud,  may  cau*e  the  note, 
(if  lodged  in  the  bank  for  collection,  and  not 
paid  when  due,)  to  be  protested  as  to  the 


maker  and  prior  endorsers,  pay  it  Jktjuse^aod 
thereupon  maintain  his  action  against  the 
maker  and  first  endorsers,  DOtwittMtaadio£  no 
valmble  consideration  passed,  or  tras>  coo- 
tract  ed  for,  between  him  and  the  seeood 
endorser,  but  be  made  the  endorwnseat 
reeiely  from  the  motive  of  enabling  mck 
second  endorser  to  get  the  note  discounted  at 
the  bank.  Robertson  and  Co  v.  WUismsm 
end  5mt7A.pl.  1.  p.  381. 
In  an  action  by  the.  assignee  against  the 
maker  of  a  promissory  note,  the  defi'nrienf 
cannot  set  off  against  it  a  bill  of  exchange  for 
which  the  assignor  is  responsible,  unless  it 
appear  that  such  mil  was  his  property  before 
he  received  notice  of  the  assignment. 
Ritchie  and  Walts  v.  Moore,  pi.  3.  p. 
388. 

PROTEST. 

A  bill  of  exchange  does  dot  fas*  its  negotia- 
ble character  by  being  protested  ;  but,  after 
protest,  may  be  assigned,  or  transferred 
without  assignment.  Ritchie  and  Woks  v. 
Moore,  pi.  2.  p.  388. 

PUBLICATION. 

It  seems,  that  the  testimony  of  the  editor  of 
a  newspaper,  that  be  inserted  therein,  the 
requisite  number  of  times,  an  advertises****, 
the  purport  of  which  be  states  on  oath,  is 
sufficient  proof  of  such  publication,  on  atrial 
in  ejectment,  without  producing  the  adver- 
tisement itself.  Moort  v.  Oilliam,  pi.  3.  p. 
346. 


PURCHASE. 

A  purchase,  by  an  executor  or  administrator! 
of  any  part  of  the  estate  of  his  Testator  or 
intestate,  when  other  persons  were  deterred 
from  bidding  in  consequence  of  doable,  con- 
cerning the  title,  suggested  by  hi— r.H, 
whereby  he  obtained  the  property  for  lest 
than  its  value,  ought  to  be  annulled  by  a 
Court  of  Equity.  Hudwn  and  others  v. 
Hudson* s  Administrator,  pi.  3.  p.  180 
The  addition  of  a  codicil  to  a  Will  is  not 
sufficient  io  operate  as  a  devise  of  lands 
purchased  by  the  Testator  between  the  date 
of  the  Will  and  the  date  of  the  codicil ;  there 
being  no  words  in  the  codicil  indicating  such 
to  be  the  intention  of  the  Testator.  Ken- 
dall's Ex'or.  Sfc.  v.  Kendall,  ifc.  pi.  1.  p. 
275. 


PURCHASE  MOXEF. 

It  seems,  that  payment  of  the  purchase 
money  is  not  stifficient  part  performance  of  a 
verbal  contract  for  land,  to  take  it  out  of  the 
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statute  of  farads.     Jackson's  Assignees  ▼. 
Cutright  and  Clark,  pi  3  p.  308. 

2.  Od  a  bill  for  specific  performance  exhibited 
by  the  devisee  of  tbe  purchaser,  the  Court, 
in  decreeing  tbe  conveyance,  ought  to 
reserve  to  tbe  vendor  a  Ken  on  the  land  to 
secure  tbe  payment  of  the  purchase  money. 
Hundley  v.  Lyons,  pi.  4.  p.  342. 

3.  It  items,  that,  where  the  purchase  money 
for  land  which  the  vendor  has  conveyed  with 
warranty,  km  not  been  fully  pasd ;  and  the 
purchaser  come*  into  equity  for  an  abatement 
Or  discount,  from  the  sum 'remaining  due,  oo 
account  of  a  loss  by  an  eviction  of  part  of  the 
land  ;  he  should  be  allowed  the  value  of  tbe 
land  lost,  at  the  time  of  the  purchase,  and  not 
at  the  time  of  the  eviction.  Crtnshan  v. 
Smith  and  Co. ,  pi.  I.  p.  415. 

A.  A  stipulation  that  the  property  purchased 
shall  be  the  only  security  for  payment  of  the 
purchase  money,  in  exoneration  of  the  per.«on 
and  other  property  of  the  purchaser,  is  not 
repugnant,  but  valid  and  obligatory  on  the 
parties.     William*  v.  Price,  pi  4.  p.  507. 

3.  lo  such  case  the  laud  is  to  be  considered  as  a 
pledge*  liable  to  rai»e  by  sale  the  money  doe, 
or  so  much  thereof  as  it  may  be  adequate  to 
produce ;  tbe  surplus,  if  any,  to  enure  to  tbe 
Deoefit  of  the  debtor.     Ibid.  pi.  b 

6.  In  tbe  event  of  such  debtor's  inability  to 
comply  with  his  contract,  he  may  relinquish 
his  eventual  interest  in  such  surplus,  and  give 
up  the  land  in  absolute  property  to  his 
creditor ;  thereby  exonerating  himself  from 
tbe  debt.  And  if  the  conveyance  of  the 
land  to  the  debtor  has  not  been  completed, 
it  is  unnecessary,  in  the  event  of  such  surren- 
der, to  go  on  aud  perfect  tbe  same j  but 
instead  thereof,  the  contract  for  such  con- 
veyance should  be  annulled.    Ibid.  pi.  6. 

7.  It  seems  just,  however,  that  the  property 
purchased  should  be  considered  liable  for 
the  purchase  money ;  especially,  in  a  case  in 
which  a  personal  exemptioo  of  the  purchaser 
has  been  stipulated  ;  and  where  the  parties 
themselves,  by  their  subsequent  acts,  appear 
to  have  expounded  the  couiract  iu  that  sense. 
Ibid  pi.  9. 

8.  Jf  personal  property,  consisting  of  perishable 
articles,  provisions,  raw  materials  for  manu- 
facture, implements  necessary  for  a  furnace, 
&c  be  pledged,  together  with  the  furnace 
and  land  for  payment  of  tbe  purchase  money ; 
tbe  lien  is  not  to  be  construed  so  strictly  as 
to  tie  up  the  property  from  use ;  nor  that 
even  the  same  kind  and  amount  of  property 
shall  be  forthcoming  in  future,  without  a 
stipulation  to  that  effect :  but  the  purchaser 
is  bound  to  make  good  only  such  waste  there- 
of as  shall  have  arisen  from  hit*  fraud,  m(ful 
default  or  misconduct,  and  to  give  up  what 
remains  on  hand  when  be  surrenders  the 
property  in  satisfaction  of  the  debt.    Ibid. 

•   pi.  10. 


PURCHASER. 

1.  See  Possession;  and  Thomas  v.  Soper,\>).  1. 
p.  28. 

2.  A  purchaser  of  land,  suing  for  breach  of  a 
contract  to  make  a  good  title  may  with 
propriety  come  into  a  Court  of  Equity  Jot  ■ 
pecuniary  compensation,  instead  of  proceed- 
ing at  law  in  the  6rst  instance,  if  the  veadot 
has  conveyed  away  his  property  in  trust, 
whereby  there  might  be  a  difficulty  in 
obtaioing  satisfaction  of  his  judgment  when 
recovered ;  the  vendor,  or  his  lawful  repre- 
sentative, together  with  the  trustees  and 
eesluys  que  trusts  being  made  defendants  to 
the  Bill.  Sims' t  Administrator  v.  LtniVs 
Executor  and  others,  pi.  1.  p.  29. 

3.  See  Trust  /  (Deed  of,)  and  Williamson  v 
Gordon's  Ex*ors  pi.  1   p.  247 

4.  A  purchaser,  haviug  taken  possession  of  the 
estate,  is  not  entitled  lo  relief  in  equity 
against  a  judgment  lor  the  pmch;iM-  money, 
on  the  ground  that  the  title  of  the  vendor  is 
not  clearly  shenn  to  be  good;  but  is  bound, 
on  his  port,  to  prove  it  bad.  Grantland  v. 
Wight  AxV.  ice  pi.  1.  p  2P5. 

5.  See  Trust;  aud  Moore  v.  Gilliam,  pi.  2.  p. 
340. 

6.  If  the  mortgagee  of  a  slave  recover  him  in 
detinue,  against  a  person  claiming  under  a 
bona  fide  purchaser  from  the  mortgagor, 
equity  will  consider  such  person  as  standing 
in  the  place  of  the  mortgagor,  and  entitled 
to  redeem  the  slave  by  paying  the  debt. 
Dust  v.  Conrod  and  others,  pi.  3  p.  415, 

7.  It  will  also,  at  the  tame  time,  ^to  mate  an 
end  of  the  controversy,)  give  him  relief 
against  the  mortgagor,  who  sold  Uie  slave 
with  warranty  of  the  title.     Ibid  pi.  4. 

8.  In  such  case,  the  right  of  th*  derivative  pur- 
chaser to  redeem  the  slave,  aud  to  relief 
against  the  mortgagor,  who  improperly  fold 
him,  is  not  affected  by  his  having  tubmjtted 
to  arbitration  tbe  suit  brought  against  him 
by  the  mortgagee.     Ibid.  pi.  5. 

9.  When  a  person,  who  bought  a. slave  with 
lawful  notice  of  a  better  title,  is  decreed  to 
deliver  him  and  pay  profits  ;  Interest  ought 
tone  charged  against  him,  upon  the  hires 
actually  received  by  him  from  other  persons, 
from  the  dates  of  his  receipts  ;  but  not  upon 
the  profits  of  such  slave  while  in  his  own  po*- 
ses'ioa  without  bein^  hired ;  the  same  being 
unliquidated  and  inerel)  covjecturul  sums, 
aud  which  he  was  in  no  default  in  not  pay- 
ing. Buird  v.  Bland  and  otheist  pi.  1.  p. 
492.  ,    f 

10.  Where  a  purchaser,  having  bis  election  to 
restore  certain  articles  of  pergonal  property,^- 
makes  an  offer  tc  do  so,  which  the  vendor 
refuses  to  accept,  the  purchaser  is  not  there- 
after responsible  for  any  waste  or  damage  the 
property  may  sustain,  without  hit  wilful 
misconduct.  Williams  v.  Price,  pi.  11.  p.  $07, 
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U.  Under  what  circumstances,  a  purchaser, 
having  his  election  to  restore  the  property, 
is  not  disabled,  in  equity,  from  avatliof  him- 
self of  such  right  by  his  having  made  a  lease 
thereof.    /tat.  pi.  12. 

42.  See  Possession  ;  aftd  Hook's  Jdmimttratort 
.   v.  Hancock,  pL  1.  p.  546. 


RECORD. 

The  clerk's  stating  in  the  transcript  of  the 
record,  that  certain  answers  which  are  filed, 
and  copied  in  such  transcript,  were  not  noticed 
by  thr  Court,  is  not  to  be  relied  upon  by  the 
Appellate  Court,  if  the  contrary  may  be 
Inferred  from  the  decree  itself.  Pickett  and 
Wjfe  v  Chilton,  pi.  2.  p.  467. 
In  \  suit  for  freedom,  the  validity  of  a  will, 
under  which  the  plaintiff  claims,  ought  not 
to  be  questioned ;  the  same,  {or  a  copy  there- 
of, the  original  being  destroyed,)  having  been 
admitted  to  record,  as  and  for  the  last  Will 
of  the  Testator,  by  the  proper  Court,  whose 
judgment  remains  unappeafed  from,  and  the 
validity  of  such  Will  not  contested  by  bill  in 
equity.  Lemon  v.  Reynolds  Administrator 
of  Holmes,  pi   1.  p  552. 

RECOVERY  AT  LAW. 

A  mortgage  being  attested  by  one  witness 
only,  and  therefore  defective,  (see  I  R.  C. 
lh.  SO  §  I  and  4.  p.  157;)  yet,  if  the  mort- 
gagee has  recovered  upon  it  at  law,  a  Court 
of  Equity  will  not  regard  the  defect.  Dust 
v.  Conrod  and  others,  pi  2.  p.  411. 

REDEMPTION. 

8ee  Purchaser ;  and  Dust  v.  Conrod  and 
others,  pi.  3.  p.  411. 

REFERENCE. 

If,  pending  a  suit,  the  parties,  by  an  order  of 
Court,  refer  tiie  matter  in  controversy  to 
arbitrators,  whose  award  is  to  be  made  the 
Judgment  of  ilie  Court ;  Hod,  afterward*,  by 
an  agreement  under  seal,  appoint  a  substitute 
for  on**  of  them,  agreeing  that  an  award,  to 
be  ande  hy  the  remaining  referee*,  and 'such 
substitute,  *liall  he  entered  as  the  Jwlgtnent 
of  the  Court ;  such  award  nwy  be  entered 
wilnout  my  previous  order  of  Court  cnnHnn- 
firmiug  the  appointment  of  ouch  substitute. 
Mankvt  v.  Thrift,  pi.  1.  p.  493. 

RELEASE. 

See  Salt  f  and  Legrand  v.  Hampden  Sidney 
-College,  pi.  4.  p.  324. 


Bee  Penal*;  and  Tsaatnfs  Ea*cm*r 
Groyjrt.  2.  p.  484. 

RELIEF. 


A  bill  for  relief  against  a  i _  r_  r — -. 

an  acknowledgment  of  a  gift  of  property  by 
the  complainant  to  the  defendant,  o»  the 
ground  of  its  having  been  obtained  fcy/iaiafV 
presents  a  proper  case  for  esmitabW  jtansdsB- 
tion,  though  a  suit  at  law,  fended  upon  such 
writing,  might  be  defeated  withosrt  csjossag 
into  equity.  Johnson  v.  HendU*  pL  1.  p. 
219. 

See  Possession;  and  Grantland  r.  ffajnl 
Executor,  ict.  pL  1.  p.  285. 

RELINQUISHMENT. 
See  WaUm  ;  and  iAgen  v.  Ford,  pL  I.  p. 

See  Sole;  and  HowaU  and  Co.  r .  Dams  end 
Chalmers,  pi.  3.  p.  34. 
See  Cose  Agrees!  ;  and  RoyaW*  Jmmimi 
.  RoyaWs  Administrator.  pL  L  ^ 


82. 

See  Waiver;  and  Medley 

98. 


Jeneo,  pL  Lf 


REMAINDER. 

A  person  entitled  to  a  remainder  in  fee, 
expectant  upon  a  life  estate  in  slaves,  taking 
them  into  his  own  possession  to  prevent  the 
tenant  for  life  from  carrying  them  out  of  the 
state,  is  bound  to  account  for  and  pey  tbek 
hire  or  profits,  while  be  detains  them;  and  is 
not  entitled,  upon  the  ground  of  the  tenant's 
refusing  to  give  bond  and  security  for  their 
production  at  the  expiration  of  the  lat>  estate, 
to  an  injunction  to  stay  proceedings  upon 
a  Judgment  against  him  tor  such  hire  or 
profits.  Medley  v  Jones,  pi.  2  p.  98. 
A  Testator  gave  to  his  son  If.  a  tract  of  Wed 
during  hi?  natural  life,  and  then  to  bit  bein 
lawfully  begotten  of  his  body,  '*  that  is,  asm 
•I  the  time  of  his  death,  or  nine  Calender 
months  thereafter;"  and,  for  want  of  sack 
heirs,  then,  to  his  son  /  *s  two  •ons  /•«• 
and  George ;  one  of  them  to  set  a  price 
on  the  whole  of  it,  and  give  or  receive  one 
half  of  that  sum  from  the  other."  Tail 
was  a  good  limitation  by  way  of  i 
to  Jtcob  and  George.  Warners  v. 
pi.  l.p  242. 

RENTS. 

Though  interest  ought  not  to  be  given,  tre/ 
course,  in  actions  for  the  recovery  of  rest  in 
arrear,  it  may  neverthele**  be  given  wadsr 
circumstance*,  to  be  judged  of  be  the  Jwy, 
and,  iu  case  of  a  general  verdict',  i!  shall  be 
intended  that  sufficient  arcumstantes  existed 
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to  justify  the  allowance  thereof.    Don  v. 
Adams's  Administrators,  pi.  1.  p.  21. 
But  if  the  Jury  itate  the  circumstances  io  a 
special  verdict,  the  Court  should  disallow  the 
interest,  if,  uoder   those  circumstances,  it 
ought  not  to  be  allowed.    Ibid.  pi.  2. 
Interest  on  rents  in  arrear  ought  not  to  be 
allowed ;  the  circumstances  being  that  there 
always  were  effects  on  the  premises,  liable  to 
distress,  sufficient  to  have  satisfied  the  rents, 
which  were  not  paid,  though  demanded  by 
the  landlord.    Ibid.  pi.  3. 
See  Lands  ;  and  Hundley  v.  Lyons,  pi.  3.  p. 
342. 

REPAIRS. 

See  Widow ;  and  Hudson  and  others  v.  Hud- 
son's Administrator,  pi.  1.  p.  180. 

REPLEADER. 

See  P leading;  and  Beatty  v.  Smith  and 
others,  pi.  1.  p.  39. 

If  the  count,  upon  a  Writ  of  Right,  be  io 
behalf  of  Into  demandants,  a  plea  opposing 
the  claim  of  on«,  without  mentioning  that  of 
the  other,  is  defective ;  and  if,  without  any 
replication  by  the  demandants,  a  verdict  be 
found  and  Judgment  be  rendered  in  their 
favour,  such  judgment  must  be  reversed,  and 
all  the  proceedings  subsequent  to  the  couot 
set  aside.  Chichester  v.  Boggess,  pi.  1.  p. 
98. 

In  debt  on  a  Bond,  with  eonditioo  to  perform 
an  award  to  be  made  by  certain  arbitrators ; 
the  condition  being  made  a  part  of  the  record 
by  oyer,  and  the  defendant  having  pleaded 
44  conditions  performed/'  the  plaintiff  may 
set  forth  the  award  and  aver  a  breach  of  the 
condition  by  a  special  replication :  not  hav- 
ing done  so  in  his  declaration :  but,  if  he 
neglect  to  do  this,  and  reply  generally, 
judgment  ought  to  be  arrested  after  a  verdict 
in  his  favour.  Green  v.  Bailey,  pi.  1.  p. 
246. 

In  such  case,  the  proceedings  subsequent  to 
the  plea,  should  be  set  aside,  and  a  repleader 
awarded,     ibid.  pi.  2. 

REPLICATION. 

See  Pleading  ;  and  Jones  v.  Stevenson,  pi.  2. 
p.  1. 

jQuare,  whether  it  is  competent  to  the  plain- 
tiff in  anv  action  other  than  replevin,  to 
tender  an  issue  in  fact  by  a  replication,  and 
an  issue  in  law  by  a  demurrer,  to  the  same 
pleaP  Ibid.  pi.  3.  p.  I. 
in  debt  oo  a  Bond,  with  condition  to  perform 
an  award  to  be  made  by  certain  arbitrators, 
the  condition  being  made  a  part  of  the 
record  by  oyer,  and  the  defendant  having 
pleaded  "  conditions  performed/'  the  plaintiff 
VOb.  v. 


may  set  forth  the  award,  and  aver  a  breach 
of  the  condition  by  a  special  replication  ;  not 
having  done  so  in  hie  declaration  :  but,  if  he 
neglect  to  do  this,  and  reply  generally, 
Judgment  ought  to  be  arrested  after  a  verdict 
in  his  favour.  Green  v.  Bailey,  pi.  1.  p. 
246. 
I.  The  only  effect  of  the  omission  of  a  replica- 
tion to  an  answer  is  that  all  the  facts  stat  • 
in  such  answer  are  admitted..-  PtckeWAnd 
Wife  v.  Chilian,  pi.  4.  p.  467. 

REPRESENTATIVES. 

I .  See  Residuum ;  and  Hays's  Rx'ort.  and  others 
v.  Hays  and  others,  pi.  1.  p.  418. 

REQUISITIONS. 

I.  See  Mutual  Assurance  Society  against  F&e  ; 
and  Greenhorn  Agent  for  the  Mutual  Assur- 
ance Society  v.  Buck,  pi.  1.  p.  263. 

RESIDUUM. 

!.  A  Bill  in  Equity  in  behalf  of  persona,  suing 
as  "  children"  of  a  deceased  residuary  lega- 
tee, for  his  share  of  the  residuum,  cannot  be 
sustained;  it  should  appear  that  the  plain- 
tiffit  are  the  administrators,  or  other  legal 
representatives,  of  such  legatee.  Hays's 
Executor  and  others  v.  Hays  and  others, 
pi.  l.p.  418. 

RETURN. 

See  Scire  Facias  ;  and  Lee  and  Ftijhutfi  v. 
Chilton,  pi.  1.  and  2.  p.  407. 

REVERSAL. 

See  Uncertainty  ;  and  Birchett  and  others  v. 
Boiling,  pi.  3.  p.  442.  W 

L  See  Infant;  and  Pickett  if  Wife  v.  Chilton, 
pi.  b.  p.  467. 

REVERSAL  OF  JUDGMENT. 

See  Practice  ;  and  Jones  v.  Stevenson,  pi.  4. 
p.l. 

RIGHT,  (WRIT  OP.) 

If  the  count  upon  a  Writ  or  Right  he  in 
behalf  of  tno  demamLruiu,  a  plrei  uppgxlng 
the  claim  of  one,  without  mentHttrfng  U]»L  «f 
the  other,  is  defective-  and.  if,  without  *my 
replication  by  the  demand  m^n  verdict  he 
found,  and  Judgment  rendered  in  thrfr 
favour,  such  Judgment  bt»usI  he  r#vt"i«f, 
and  all  the  proceeding  mhtecgucsfl  i«j  ibe 
count,  set  aside.  ChiiAtiter  r.  Jfofr«**» 
p.  08. 
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SALE. 

Jp  case  of  a  tale  of  personal  property,  oot 
executed  by  delivery,  but  10  be  comutumated 
bv  delivery  at  another  plact  ;  although  ia 
consequence  of  earnest  paid,  or  otherwise, 
the  property  be  so  vested  in  the  buyer,  that, 
oo  complyiug,  or  offering  to  comply  with  the 
Contract  on  his  part,  he  may  recover  the 
same  from  the  setter  or  his  agent ;  yet,  until 
delivery,  and  while  the  goods  are  (in  legal 
phrase,)  in  transilu.  the  seller  may*  oo  the 
buyer's  becoming  bankrupt,  cr  beiojr^  likely 
to  he  to,  arrest  the  goods,  or  order  In*  agent 
to  arrest  them ;  which  order,  operating  as  an' 
•indemnity  to  the  agent,  in  addition  to  that 
arising  from  his  possession  of  the  goods,  will 
be  his  guarantee  lor  refusing  to  deliver  them ; 
and,  perhaps,  under  circumstances,  the  agent 
would  also  have  a  right  to  demand  other 
security  from  his  principal,  which  it  would 
be  incumbent  oo  him  forthwith  to  give,  under 
pain  of  a  right  in  the  agent  to  go  on,  and 
execute  the  contract  by  a  delive ry.  HowaU 
4  Co.  v.  Davit  Sf  Chalmers,  pi.  I.  p  34. 
If  a  factor,  or  agent,  having  cold  goods  belong 
ing  to  his  principal,  be  ordered  by  him,  while 
they  are  yet  in  transitu,  not  to  deliver  them 
to  the  buyer,  of  whose  solvency  doubts  are 
entertained,  and  be  deliver  them  notwitb- 
standing  such  order,  and  without  demanding 
aoy  security  for  his  indemnity  ;  the  principal 
is  entitled  to  an  action  against  him,  in  case " 
the  buyer  should  prove  insolvent*  Ibid. 
pi  2.  v 

And  such  right  of  action  is  not  waived  or 
abandoned  by  expressions  used  in  letters  from 
the  principal,  after  the  delivery  of  the  goods, 
teeming  to  import  an  agreement  to  look  to 
the  buyer  for  payment,  and  not  to  the  factor ; 
nor  by  the  principalis  permitting  considerable 
time  to  elapse  before  he  informs  the  factor, 
categorically,  that  he  will  look  to  Aim,  and 
not  to  the  buyer  for  satisfaction ;  provided 
such  expressions,  and  such  delay,  on  the  yart 
of  the  principal,  may  have  oeen  occasioned  by 
the  factor's  failing  to  make  a  full  and  fair 
disclosure  of  all  facts  and  circumstances 
necessary  to  enable  the  principal  to  decide 
upon  the  subject,  and  which  it  was  the  duty, 
aud  iu  the  power  of  the  factor  to  have  given. 
Joui.pl.  3. 

See  Willt ;  and  The  Commonwealth  v.  Mar- 
tin's Executors  aud  Devisees,  pi.  I.  p.  117. 
gee  With  ;  and  The  Commonwealth  v.  Sel- 
denSeSeddon,  pi.  I  p  160. 
If  an  executor  or  administrator  sell  the  slaves 
of  bis  testator  or  intestate,  by  private  con- 
tract,, for  ready  money,  he  ought  to  be  charged 
therefor,  such  sum  as  they  would  have  sold 
for  upon  a  reasonable  credit,  if  the  situation 
of  the  estate  would  admit  of  such  credit ;  and, 
if  not,  fuch  a  turn  aa  they  would  have  told 


for  in  cash,  at  public  audio*.  Hudson  ad 
others  v.  Hudson's  adm'r.,  pi.  2.  p.  188. 

f .    See  Purchase  ;  and  Ibid.  pi.  3. 

8.  That  slaves  were  told  on  a  credit  for  hotc 
than  a  sum  which  the  seller  had  yreviomly 
offered  to  take  for  them  in  cash,  with  \otere* 
thereon^duriog  the  term  of  credit,  and  that 
the  seller  wai  accustomed  to  lend  money  oi 
usurious  interest,  is  not  sufficient  evidence 
that  such  sale  was  intended  as  a  cover  far 
usury  j  there  being  no  proof  that  a  loon  d 
idoii.  y  was  intended  by  the  parties.  Wed  ?. 
Belches,  pi   1.  p    187. 

9. .  An  injunction  of  a  Court  of  Chancery  ioteWr 
ing  the  defendants  and  all  other  DewoDf,  from 
telling  certain  slaves  until  the  farther  order 
of  the  Court,  is  concliwve,  while  in  force,  to 
prevent  their  being  lawfully  sold  to  satijjr 
an  execution  against  him,  even  in  favour  «■ 

Krson  not  a  party  to  the  suit  in  Chancery. 
id.  pi.  2.  . 

10. '  A  Testator's  directing  all  his  i*i* debtitjfc 
paid,  ont  of  the  sales  of  certaio  land*  dojs 
not  authorise  the  payment  of  a  goiataf  *» 
of  his  out  of  the  proceeds  of  **ta  »*» 
Carter's  RsPort.  v.  Catting  and  Wife,  fL  ** 
p  223. 

11.  Under  the  Act  of  Asaernbly  coocernoj 
theriHs,  (Rev'd.  Code,  2d  vol.  P.  !«.)£ 
sheriff  having  received  the  bondofmtmoPh 
is  bound  to  sell  the  property  taken  in  «* 
tion,  whether  it  belongs  to  the  debtor  or  sot 
Stone  v.  Pointer,  pi.  1.  p.  287.       mmmaimht 

12.  In  such  case,  there  is  no  implied  w*™??? 
the  sheriff  of  the  title  to  the  propertywW, 
nortrapfied  promise  to  refund  *«  PjfJ1" 
money,  if  the  buyer  be  evicted     IwL  f  * 

13.  An  Executor  selling  the  land  of  hw  WjjW. 
by  virtue  of  a  power  given  by  the  *'".* 
not  bound  to  convey  with  general  «na«7» 
without  an  agreement  to  that  effect ;  hot  ooqr 
with  special  warranty  against  hi»*"a»£ 
persons  claiming  under  him,  iiotwitb"*"** 
a  written  agreement,  after  the  sob  «*  » 

'  would  make  a  good  and  iniefranbteW  f 
the  purchaser ;  for  such  agreement  oro« 
underwood  in  reference  to  the  term*  of™* »  • 
OronUnd  v    Wight  Ex'or  i(c.  pi  S J^T 

14.  SeeSec«Wfy;and  Wilson.  fr.r.G***1 
Ex'trs  $r.  pi    I   p  297.  ^^ 

15.  See  Slaves;  and  Boyd  and  Sjwp*m»ww 
back  an/1  others,  pi  3  p.  305  .   rf 

16.  A  written  agreement  for  sale  of  the  ww 

a  Corporation   though  not  with  the  c«ow 
seal  affixed,  may  be  enforced  in  equity 

.  Hampden  Sidney  Colltgt,  p'  *  * 


'grand  v, 
324 


17.  I  n  a  written*  agreement  for  sale  of  W*^  0 
described  as  ft  tract  which  'wdL^*^L. 
the  Commonwealth,  and  hy  the  ion™^ 
wealth  had  been  given  to  the  rpn!£Lff<r 
tlipulated  to  make  comper.*'*"'  •  Jf", .l^ 
title  than  his  should  thereafter  he  ^T  ^ 
The  title  ot  the  vendor  apPK'r,n*  !J\L«fc 
at  described ,  on  a  bill  io  hif  behalf  fer^e**" 
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performance,  the  purchaser  was  not  allowed 
compensation  for  locating  and  obtaining  a 
patent  for  part  of  the  laojd  as  naste  end 
unappropriated,  but  was  decreed  to  release 
the  claim  under  the  patent,  before  the  vendor 
should  be  compelled  to  make  him  a  deed  ; 
and  a  stipulation,  conforming  to  the  agree- 
ment, was  directed  to  be  inserted  in  such 
deed.    Ibid,  pi  4.  25. 

18.  Whenever  it  does  not  clearly  appear  that  the 
land  was  sold  by  the  tract,  and  not  by  the 
acre,  the  vendee  ought  to  be  responsible  for 
the  value  of  the  surplus  land  found  in  the 
tract ;  and  if  no  circumstances  appear  to  give 
a  different  rule,  such  value  is  to  be  estimated 
*  by  the  average  value,  per  acre,  of  the  whole 
purchase.  Hundley  v.  Lyons,  pi.  1.  p.  342. 
19-   In  a  contract  for  sale  of  land,  if  no  day  be 

specified  for  delivering  the  deed  and  poswstton    26. 
of  the  land,  but  the  money  be  payable  after 
delivery  of  the  deed ;  it  must  be  understood    27. 
that  the  deed  is  to  be  delivered,  and  possession 
given  without  delay.     If,  therefore,  (incon- 
sequence of  a  misunderstanding  between  the 
parties  in  relation  to  the  terms  of  the  sale,) 
this  be  not'doue,  the  vendor  is  bound  to  account    1 . 
for  and  pay  the  profits  of  the  land  received 
by  him  after  the  contract,  and  the  vendee  to 
pay  interest  on  the  money,  from  the  time 
when  it  would  have  been  payable  if  the  deed 
'    bad  been  immediately  delivered.  Ibid.  pi.  2.     I. 

20.  In  such  case,  in  a  decree  for  specific  perform- 
ance, liberty  should  be  reserved  to  the  vendee 
to  use  the  name  of  the  vendor  to  recover 
rents,  in  arrear,  from  lessees  of  the  land, 
which  became  due  between  the  date  of  the 
contract  and  the  delivery  of  the  deed.*  Ibid. 
pi.  3. 

21.  If  an  agreement  for  sale  of  land  be  made  2. 
subject  to  a  condition,  that  the  price  thereof 
shall  afterwards  be  ascertained  by  the  parties; 
and  ooe  of  the  parties  die,  without  agreeing 
upon  the  price,  such  afreement  is  too  incom- 
plete and  uncertain  to  be  carried  into  execu- 
tion hy  a  Court  of  Equity.  Graham  v.  Call 
Ex'or.  of  Means,  pi.  1.  p.  396. 

22.  See  Trust;  and  SouthgaUr.  Taylor,  pi.  1. 
p.  420. 

23.  A  sale  of  mortgaged  land  by  commissioners 
in  Chancery  ought  to  be  set  aside,  and 
another  decreed,  npoo  its  appearing  to  the 
Court  that  the  highest  bidder  at  such  sale 
had  previously  agreed  with  a  purchaser  from 
the  mortgagor,  that  he  would  allow,  such 
purchaser  to  redeem  the  land,  within  a  limited 
time,  by  repaying  him  his  money  with  interest; 
and  that,  such  agreement  being  known  at  the 
sale,  other*  persons  were  induced  to  refrain 
from  bidding,  and  consequently  the  land  was 
struck  off  to  him  at  a  price  inferior  to  its 
value.  Wood's  Ex'or.  if  Miller  v.  Hudson 
and  others,  pi.  I.  p.  420. 

24.  The*  Act  of  Assembly  *•  concerning  the  sate 
of  property  onder  Executions    and  incum- 


brances," passed  February  1st,  1806,  (2  R. 
C.  p.  156,)  applied  to  a  sale  of  mortgaged 
land  hy  commissioners  in  Chancery,  ofter  the 
first  day  of  March,  1808 ;  notwithstanding 
the  decree  was  pronounced,  and  the  time 
limited  for  paying  the  money  to  redefem  the 
land  had  elapsed,  before  the  passage  of  that 
Act     Ibid.  pi.  2.  > 

If  a  slave,  conveyed  by  Deed  of  Trust  tw 
secure  the  payment  of  a  debt,  be  permitted 
to  remain  in  the  debtor's  possess  ton,  who 
thereupon,  by  or.  agent,  sends  him  out  of  the 
state,  and  sells  him,  such  agent,  not  having 
actual  notice  of  the  lien  on  the  slave,  before 
he  pays  over  the  money  to  hit*  principal,  isj 
not  responsible  to  the  trustee  or  the  creator  ; 
notwithstanding  the  deed  was  duly  recorded. 
7V<»wt  v.  Claiborne,  pi.  1.  p.  43d. 
See  Interest ;  and  Mayo  v.  Judak,  pi.  2.  p. 
495. 

gee  Security  ;  and  Williams  v.  Price,  pi.  5 
and  6.  p.  507. 

SATISFACTION. 

See  Trust,  {Deed  of)  ;  and  SimsU  Jdm'r.  v. 
Lewis's  Ex'or.  and  others,  pi.  1.  p.  29. 

SCIRE  FACIAS. 

On  a  writ  of  scire  facias  against  bail,  a  return 
by  the  sheriff  that  the  defendant  is  no  inhabi- 
tant of  hit  bailiwick,  ana  is  not  found  within 
the  same,  is  not  a  sufficient  return  of  nihil ; 
but  it  should  be  stated,  also,  that  he  has 
nothing  io  the  bailiwick  by  which  he  could 
he  summoned.  Lee  b  Fitikugh  v.  Chilton, 
pi.  I.  p.  407. 

If  two  writs  of  scire  facias  be  successively 
issued  ;  the  returns  on  which  are  both  defec- 
tive; and  the  defendant,  after  pleading 
specially,  obtain  leave  to  withdraw  his  plea>|^ 
a*  having  been  improvidently  pleaded  ;  the 
Court  ought  not,  tbereupou,  to  permit  the*"*" 
sheriff  to  amend  both  his  returns,  but  only 
that  on  the  first  writ,  quashing  the  second 
writ,  and  remanding  the  cause  to  the  Rules 
for  farther  proceedings.    Ibid.  pi.  2. 

SECURITY. 

To  prevent  circuity  of  action,  and  attain  the 
ends  of  natural  justice,  a  Court  of  Equity  will 
completely  indemnify  one  of  the  sureties  ta  a 
bond,  by  means  of  a  lien  on  the  property  of 
the  principal  obligor  existing  in  favour  of  the 
other  surety  ;  notwithstanding  be  bos  himself 
relinquished  a  lien  on  the  same  property, 
originally  created  for  his  indemnification. 
And,  for  this  purpose,  the  Court  will  compel" 
the  creditor  (all  the  parties  interested  beinp 
before  it,)  to  resort  to  that  property,  in  the 
first  place  fpr  satisfaction  of  tu's  debt.  West 
v.  Belches,  pi.  3.  p.  187. 


i 
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2.  A  bondf  or  prosecuting  a  writ  of  Supersedeas    2. 
being  executed  by  a  surety  only,  without  any 
principal  obligor,  is  insufficient  ;  aod  a  super- 
sedeas issued  thereupon  ought  to  be  quashed. 
JtKMer  v.  BiannerAoiiel,  pi.  1.  p.  187. 

3.  gee  rrttfs ;  and  Corler*s  Rx'ert.  v.  £«!«** 
AM  Jry«,  pi.  y  p.  223. 

,   4.     A  vendor  of  land,  by  executing  a  conveyance    3. 
and  taking  bond  and  security  for  the  purchase 
1«Mey,  duckarges  Ik*  land  from  his  eauitable 
lien  ;  even  while  it  continues  the  property  of 
the  purchaser.     Wilson  *  offers  v.  Grukm't 
Ex'ors.  Sfc.  pi.  1.  p.  297. 
y     A  stipulation  that  the  property  purchased    4. 
shall  be  theenJjy  security  for  payment  of  the 
^purchase  money,  in  eioneratioa  of  the  person 
and  other  property  of  the  purchaser,  is  not 
repugnant,  but  valid  and  obligatory  on  the    5. 
nartms.     Williams  v.  Price,  pi,  4.  p.«07. 

6.  In  such  case,  the  land  is  to  be  considered  as 
a  pledge,  liable  toTafre  by  sale  the  money 

f  due,  or  so  much  thereof  as  it  may  be  adequate 

to  produce  the  surplus,  if  any,  to  enure  to 
the  benefit  of  the  debtor.    Ibid. .  pL  5. 

7.  •  In  the  event  of  such  debtor's  inability  to 

comply  with  bis  contract,  be  may  relinquish 
his  eventual  interest  in  such  surplus,  and  give 
up  the  land  in  absolute  property  to  his 
creditor,  thereby  exonerating  himself  from 
the  debt  And,  if  the  conveyance  of  the 
land  to  the  debtor  has  not  beea  completed, 
it  is  unnecessary,  in  the  event  of  such  surren- 
der, to  go  on  and  perfect  the  fame,  but  instead 

_  thereof,  the  contract  for   such  conveyance 

^  sjiooid  he  annulled.    JWd.pl.  6. 
> 

SERVANT. 
I.     SceTVwjMw;  and  flam*  v.McAo^w,  pi.  4. 
P.  483.  6. 

j  SET  OFF. 

1 .  In  an  action,  by  the  assignee  against  the 
maker  of  a  promissory  note,  the  defendant 
cannot  set  off  against  it  a  Bill  of  Exchange 
for  which  the  assignor  is  responsible,  unless 
it  appear  that  such  Bill  was  his  property 
before  he  received  notice  of  the  assignment. 
Ritchie  If  Wales  v.  Moore,  pi.  3.  p.  388.  7 

2.  In  an  action  against  a  Mercantile  Company 
a  Set  Off  of  a  debt  due  to  an  individual 
partner  cannot  be  allowed.    Ibid.  pi.  4. 

SHERIFFS. 

1.  By  virtue  of  the  Act  of  Assembly,  concerning  '  • 
Sheriff*,  passed  the  eighth  day  of  February 
eighteen  hundred  and  eight,  any  person 
claiming  the  propeity  sold  under  an  Execu- 
tion may  prosecute  an  action  of  debt  on  the  2. 
Bond  of  indemnity,  in  the  name  of  the 
Sheriff  or  other  officer  to  whom  it  was  taken, 
without  proving  that  any  damage  has  been 
sustained  by  such  officer.  Carrington  v. 
Anderson,  pi.  1.  p.  32. 


The  Deputy  Sheriff  who  sold  the  property 
under  tne    Execution  is  not  a  compete** 
witness,  in  an  action  in  the  name  of  the  High 
Sheriff  upon  the  Bond  of  Indemnity,    to 
prove  that,  in  met,  the  property  was  that  of 
the  person    against   whom  the    Execution 
issued.    Ibid  pi.  2.  p.  32. 
Under   the  Act   of    Assembly  concerning 
Sheriffs  (Rev'd.  Code,  2d  Vol  P  60)  the 
Sheriff  having  received  tkt  tosid  f/ tstdcmwj, 
is  bound  is  sell  the  property  taken  in   Exe- 
cution, whether  it  belongs  to  the  debtor,  or 
not    Stan*  v.  Pointer, pi.  I.  p.  287. 
In  such  case,  there  is  notmnKcd  nmrranty,  by 
the  Sheriff;  of  the  title  to  the  proferty  poM, 
nor  implied  promise  to  refund  the  purchase 
money,  if  the  buyer  beericted     J  bid.  pi.2. 
It  is  sufficient  evidence,  in   support    of  a 
motion  by  a  High  Sheriff  against  bb  denary, 
to  recover  the  amount  of  a  Judgment  rendered 
by  a  County  Court^against  the  former,  as 
having  been  obtained  for  the  default  aad 
misconduct  of  the  latter,  if  it  be  proved,  by 
Ike  Record,  that  appearance  hail,  taken  by 
the  Deputy  Sheriff,  was  excepted  »  in  the 
Clerk's  Office,  and,   at  the  en^iing  Quarterly 
Court,  nritkaut  any  decision  by  nW  Ceetrt  as 
is  Ike  sufficiency  of  the  nail,)  an  office  jadg- 
ment  against  the  defendant  and  Sheriff  was 
set  aside,  payment  being  pleaded  in  the  name 
of  the  High   Sheriff;  after    which  a  teal 
Judgment  was  rendered  by  nasi  samt  rn/mr- 
matus ;  and  by  Ins  parol  testimony    of  Ac 
C(mi«^tthatheseta8idetheOniceJiidiment 
at  tkednsiance  a/  the  Deputy  Slertf,  aed 
bad  no  communication  with  the  High  iteeriff 
during  the  pendency  of  the  suit    Stovers 
adnW.  of  Bragg  v.  Stasia's  &recturic,  pL  1. 
p.  401. 

A  High  Sheriff  against  whom  a  Tmlgpiw  ■!  is 
rendered  for  the  default  or  misconduct  of  his 
Deputy,  is  entitled  to  recover  of  such  Deputy, 
not  only  the  amount  of  the  original  Judgment, 
but  all  additions  thereto  arising  front  Coro- 
ner's Commission  included  in  n*soithcon> 
ing  Bond,  cost  of  a  Judgment  cm  that 
Bond,  and  costs  and  damages  on  appeals,  or 
Writs  of  Supersedeas  until  its  final  affirmance 
by  the  Court  of  Appeals.  Ibid.  pL  2. 
But  a  Judgment  in  his  favor  against  the 
Deputy,  if  rendered  for  more  damages  than 
have  been  recovered  against  himself,  ought 
to  be  reversed  with  costs.    Ibid.  pL  3. 

SLANDER. 

Whether,  in  an  action  for  words^drcumstancei 
of  suspicion,  not  amounting  to  fblljfwJt^ios- 
tian,  may  be  proven  m  mitigation  a/  damages* 
Ckeatmod'v.  Maya,  pi.  1.  p.  16. 
In  an  action  of  slander,  for  saying  of  the 
plaintiff,  "that  he  bad  taken  the  defendant's 
slave,  and  that  the  defendant  would  nave  him 
sent  to  the  penitentiary  for  it  ;**  the  plea 
being  justification.  "  because  the  plaintiff 
did  take  a  certain  female  slave,  the  properly 
of  Ike  defendant,  out  of  his  posKttiao,  in 
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such  manner  and  with  such  intention,  as 
would  subject  him  to  such  punishment j"  to 
which  the  plaintiff  replied  generally,  and 
issue  was  tbereupoo  joined,  it  was  decided, 
that,  to  support  this  plea  of  justification,  it 
was  sufficient  for  the  defendant  to  shew  that 
the  slave,  so  averred  to  be  his  property,  had 
been  a  long  time  in  his  possession  as  his  slave, 
and  was  purchased  by  him  as  such,  notwith- 
standing the  pendency  of  a  suit  at  that  time 
in  her  tvhalr  for  freedom;  for,  if  her  right 
to  free  loni  could  be  inquired  into  in  this 
action,  an  issue  thereupon  ought  to  have 
been  tendered  by  the  plaintiff  whereby  the 
defendant  might  nave  knowo  to  what  point 
to  apply  his  evidence.  Hook's  adm'rs.  v. 
Hancock,  pi.  I.  p.  546 
Quarts  whether,  in  an  action  of  Slander, 
between  A.  Sf  B,  the  right  of  C.  to  freedom 
can  be  collaterally  investigated?  Ibid. 
pi.  2. 

It  is  a  sufficient  ground  of  Equity  for  a  per- 
petual Injunction  to  a  Judgmeut  io  Slander, 
that,  at  the  time  of  speaking  the  defamatory 
words,  and  when  the  Judgment  was  obtained, 
the  complainant  in  the  Bill  (who  was  de- 
fendant at  law)  was  insane,  or  io  a  state  of 
partial  mental  derangement  on  the  subject  to 
which  those  words  related.  Horner  v.  Mar" 
snail's  adm'x.  pi.  1.  p.  466. 

SLAVES. 

Although  in  the  case  of  an  absolute  Deed  of 
slaves,  where  the  grantor  remains  in  posses- 
sion after  the  Execution  and  recording  of  the 
tame,  such  Deed  is  to  be  regarded,  as 
fraudulent  and  void  at  to  creditors  and 
subsequent  purchasers,  vet  the  same  is 
obligatory  and  cannot  be  impeached  as 
between  the  grantor  and  grantee,  and  their 
representatives.  Thomas  v.  Sopcr,  pi.  I. 
p  28. 

A  person  entitled  to  a  remainder  in  fee 
expectant  upon  a  life  estate  in  slaves,  taking 
them  roto  bis  own  possession  to  prevent  the 
tenant  for  life  from  carrying  them  out  of  the 
State,  is  boond  to  account  for  and  pay  their 
hire  or  profits  while  he  detains  them  ;  and  is 
not  entitled,  npon  the  ground  of  the  tenant's 
refusing  to  give  bond  and  security  for  their 
production  at  the  expiration  of  the  life  estate, 
to  an  Injunction  to  stay  proceedings  upon  a 
Judgment  against  him  for  such  hire  or  profits. 
Medley  v.  Jones,  pi.  2.  p.  98. 
Five  years  peaceable  and  uninterrupted 
posse  ision  of  slaves,  under  a  Loan  not  evi- 
denced by  Deed  duly  recorded,  vests  a  title 
io  the  loanee  which  inures  in  favour  of  his 
creditors,  and  cannot  be  devested,  as  to  them, 
by  his  returning  the  same  to  the  lender,  after 
the  said  five  years  have  expired.  Garth's 
executors  v.  Barksdale,  pi.  1.  p.  101. 
See  Legacy  ;  and  Scott  *  1ryk  ▼.  Halliday 
«ndfl*>rto»,pL  l.p.  103. 


6.  See  Possession  ;  and  Sampson  v.  Bryce,  pi. 
I.  p.  175. 

8.  If  an  Executor,  or  administrator  sell  the 
•laves  of  his  Testator  or  intestate  by  private 
contract  for  ready  mooey,  be  ought  to  be 
charged  therefore  such  sum  as  they  would 
have  sold  for  upon  a  reasonable  credit,  if  the 
situation  of  the  estate  would  admit  of  socli 
credit ;  and,  if  not,  such  a  sum  as  they  Would 
have  sold  for,  io  cash,  at  public  auction. 
Hudson  and  others  v.  Hudson's  cdmV.  n^  2. 

LI  80 
i  Sole  ;  *od  West  v.  Belches,  pi.  I.  and  2. 
p.  187. 

8.  A  demand  of  slaves  by  the  lender,  who 
thereupon  receives,  and  immediately  rede* 
livers  them  to  the  loanee,  to  be  held  os)  tte 
same  terms  as  before,  (such  demand,  receipt, 
and  redelivery  being  m  private,)  is  not 
sufficient  to  bar  the  rights  of  creditors,  under 
the  Act  to  prevent  fraud  and  perjuries. 
Baud  and  Swepson  and  others  v.  Btambuk 
and  others,  pi.  I.  p.  306. 

9.  A  Loan  of  slaves,  though  not  declared  by 
deed  in  writing  duly  recorded,  and  therefore 
void  as  to  creditors,  (the  loanee  having 
continued  in  possession  five  years  without 
such  demand  as  would  bar  their  right,)  it 
nevertheless  effectual  between  the  parties 
and  their  representatives.  If,  therefore,  the 
loanee  die  hi  possession  of  such  slaves,  they 
are  net  to  be  considered  assets  belonging  to 
his  estate,  nor  can  be  recovered  at  such; 
being  liable  to  bis  creditors,  so  far  as  their  , 
claims  remain  unsatisfied  by  the  assets  in  the 
hands  of  his  Executor  or  administrator,  but 
no  father.    7atd.pl.  2.  * 

10.  In  such  case,  if  the  assets  be  deficient,  a  Court 
of  Equity  will  give  the  Creditors  relief,  on  a 
bill,  to  their  behalf;  against  tlte  lender,  and 
the  Executor  or  administrator  of  the  loanee ; 
making  the  assets  liable  io  the  first  place,  so 
far  as  they  extend  ;  after  which,  it  will  allow, 
the  lender  a  limned  time  to  make  good  the1 
deficiency,  and,  in  default  thereof,  direct  a 

tsale  of  the  slaves     Ibid  pi.  & 

11.  See  Equity;  and  Dust  v.  Conrad  and 
others,  pi.  1  3  and  4.  p.  411. 

12.  See  miU;  and  Merrymans  v.  Merryman 
and  others,  pi.  I.  p.  440. 

13.  A  writing  under  seal  being  in  these  words  ; 
41  for  the   hire  of   four  negro  fellows   the 

•  present  year,  who  are  to  he  resumed  mil 
claathedon  or  before  the  25th,  of  December, 
I  promise  to  pay,  &c;H  quaere,  whether  such 
writing  contains  a  covenant  to  return  the 
nsfroes,  as  well  as  to  pay  the  money  ? 
Harris*.  Nicholas,  pi.  1.  p  483. 

14.  A  Covenant  by  a  person  hiring  a  slave,  to 
return  him  at  the  end  of  the  year,  is  ubt  to 
be  considered  as  a  covenant  to  insure  such 
return  in  the  event  of  bis  death  io  the  soean 
time;  although  it  be  occasioned  by  a  cruel 
and  excessive  beating  perpetrated  by  the 
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Overseer  under  whose  soperintendance  he 
was  put.    Ibid.  pi.  2. 

15.  Quart,  whether  an  employer  who  conUnuet 
in  hit  service  an  Overseer  noted  for  cruelty, 
may  not  be  made  liable,  by  an  action  upon 
the  case,  for  the  value  of  a  hired  negro 
whipped  to  death  by  mcb  Overseer,  though 
.without   any    direction    from   him?    IbuL 

Pi ■*• 

16.  When  a  person,  who  bought  a  slave  with 
lawful  notice  of  a  better  title  it  'decreed  to 
deliver  (Km  and  pay  profits ;  interest  ought 
to  he  charged  against  him,  upon  the  hires 
actually  received  by  him  from  other  penoos, 
from  the  dates  of  bit  receipts ;  but  not  upon 
the  profits  of  such  slave  while  in  his  own 

,-  possession  without  being  hired,  the  same 
being  unlifuidated  and  merely  coniectural 
sums,  and  which  he  was  in  no  default  in  not 
paying     Bairdv.  Bland  pi.  1.  p.  492. 

17.  See  Freedom  ;  and  Gamett  v.  Sam  ie  Pkiltii, 
_              pi.  I  2.  and  3.  p.  542. 

r      1|.   Set  Slmndcr  ;*ud  Hook's adm'rt>r.  Hancock, 
pi.  1.  p.  546. 

8PECIPIC  PERFORMANCE. 

1.  Where  it  appears  that  at  the  time  of  entering 
into  a  contract  for  sale  of  a  tract  of  land, 
there  was  a  misunderstanding  between  the 
parties,  as  to  the  identity  of  the  land  to  which 
the  contract  related,  a  Court  of  Equity,  in  its 
discretion,  ought  not  to  interfere  by  decree- 

/         ing  a  specific  performance.    Graham  v.  Hen- 
,^    dren,  pi.  I.  p.  185. 

2.  -Under  what  circumstances,  in  a  suit  in  Equity 
'  for  specific  performance  of  an  agreement  Cor 

an  exchange  of  lands,  the  Court  may  decree 
according  to  the  prayer  of  the  bill,  witliout  a 
reference  to  a  commissioner  of  the  plaintiff's 
title,  thoogh  objected  to  by  the  defendant  in 
his  answer.  Stovall  v.  London,  pi.  1.  p. 
209. 
B.     See  TUle  ;  and  Ibid.  pL  2. 

4.  See  Sale  ;  and  Legrand  v.  Hampden  Sidney 
College,  pi.  4.  p.  324.  • 

5.  See  Ibid;  and  Hundley  v.  Lyons,  pi.  3.  p. 
342. 

6.  On  a  bill  for  specific  performance  exhibited 
-for  the  devisee  of  the  purchaser,  the  Court,  in 
iteming  the  conveyance,  ought  to  reserve 
to  the  vendor  a  lien  on  the  land  to  secure  the 
payment  of  the  purchase  money.  Ibid  pi.  4. 
p.  342. 

7.  See  Sale  /  and  Graham  v.  Call  Executor  of 
Means,  pi.  1.  p.  396. 

S.  An  agreement,  to  build  a  tavern  in  partner- 
ship, at  the  joint  expense  and  risk,  and  for 
the  joint  benefit  of  the  contracting  parties,  to 
be  held  by  them  in  fee  simple,  decreed  to  be 
specifically  performed  at  the  instance  of  a 
partner  who  furnished  the  ground  for  the 
purpose,  and  had  fully  performed  the  coo- 
tract  on  his  part j  notwithstanding  many  of 


the  partners  were  unwilling  to  carry  it  ante 
effect,  because,  in  their  opioioo,  a  ihamge  of 
circumstances  bad  rendered  the  scheme  ma- 
profitable.  Birdutt  and  others  v.  Baffin*, 
pi.  1.  p.  442. 

STAMPS. 

Under  the  Act  of  1812,  eh.  2.  $  1&,  !«,». 
a  note  negotiable  at  Rank  may  be  green  ■ 
evidence,  if  duly  stamped  before  it  baaaam 
payable,  though  not  so  stamped  yssWsj  at  mm 
erecuUd.  Hannon  and  Stgk  v.  Asdfe,  pi 
1.  p  490. 

STOCK. 


1.  Monies,  directed  to  be  I 
tors,  in  government  securities* 
accounted  for,  as  if  invested,  after  a  r 
ble  time  for  that  purpose ;  hut  the  < 
ought  not  to  be  charged  with  interest 
such  reasonable  time ;  nor  with 
upon  dividends  of  stock,  if  i 
have  not  actually  been  received.  CmrrnrH 
Executors  v.  Culling  and  W\fe,  pL  7.  p. 
223. 

2.  Where  an  executor  is  directed  to  invest 
money  in  stock,  be  ought  to  have  the  invest- 
ment  made  in  his  onm  noma  as  executor,  is 
order  that,  if  necessary,  Uie  stock  saay  be 
readily  converted  into  money  to  pay  the 
debts  of  his  Testator.     Ibid  pi.  8. 

3.  What  articles  are  not  comprehended  is  a 
bequest  of  stock,  plantation  utensils,  and 
household  furniture.  Kendall's  frV^t^. 
v.  Kendall,  *<:.,  pi.  2.  p.  272. 

4.  Fattening  hogs  are  not  comprehended  m  a 
bequest,  to  one  of  a  Testator's  children,  of 
the  stock  belonging  to  the  place  whereon  he 

^   lived.    Ibid  pi.  3. 

SUBMISSION  TO  ARBITRATION 

1.  A  submission  to  arbitration,  held  a  wares?  of 
objections  to  previous  proceedings  in  the 
cause.    lAgpn  v.  Ford,  pi.  1.  p.  10. 

SUBSTITUTE. 

1.  See  Reference  ;  and  Manlove  r.  Tkrjft,  pi 
1.  p.  493. 

SUPERIOR  COURTS  OF  CHANCER?. 

1.  See  Process;  and  Hughes  v.  flott,  pL  I. ». 
431. 

SUPERSEDEAS. 

1.     A  Bond  for  prosecuting  a  Writ  of  supersedes*  - 
bein^  executed  by  a  surety  only,  witliout  any 
principal  obligor,  is  insufficient ;  and  a  sw 
perseaeas  hsued    thereupon,  ought  to  be 
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Miller  r.  Blanncrhasstt,  pL  1.  p. 


SURETIES. 

I.  A  surety  in  a  boud,  ha  vine  paid  to  the 
creditor  the  amouot  of  a  judgment  against 
him  thereupon,  may  61e  a  bill  in  equity, 
(without  having  made  a  motion  or  brought 
any  action  at  law)  against  the  administrator 
and  heirs  of  the  principal  obligor ;  for  the 
purpose  of  establishing  hxs  demand;  of  having 
«m  account  of  the  personal  and  real  estates, 
and  of  being  permitted  to  stand  in  the  place 
of  the  obligee  io  the  bond,  so  as  to  be  paid 
out  of  the  real  estate,  in  default  of  the  per  3. 
sonal  TimUy  v.  Olivers  Administrator  and 
hairs,  pi.  1.  p.  419.  4. 

SURPLUS. 

1.     Whenever  it  does  not  clearly  appear  that 
Land  was  sold  by  the  trad  and  not  by  the 
acre,  toe  vendee  ought  to  be  responsible  for 
the  value  of  the  surplus  land  found  in  the 
tract ;  and,  if  no  circumstances  appear  to  give    5  ^ 
a  diflbrent  rule  such  value  is  to  be  estimated  by    ' 
the  average  value;  rer  acre^of  the  whole    6. 
purchase.     Hundley  v.  Lyons*  pi.  1.  p.  343. 

8.     See  Security;  and  Williams  r.  Price,  pi.  5. 
and  6.  p.  507.  r 

SURVEY. 

1.     A  patent  is  not  void  on  the  ground  that  the    7. 
survey  was  made    first,   and    the  warrant 
obtained  afterward? ;  though  »ocb  irregularity 
appear  00  its  foot.    M  Clean  v.  Tomlinstm, 
pi.  I.  p.  220. 

T  V 

TRESPASS. 

I.     An  employer  or  master  is,  10  general,  not 
responsible  for  a  wilful   and  unauthorized    8. 
trespass  committed  by  his  agent,  overseer, 
or  servant.    Harris  v.  Nicholas,  pi.  4.    p. 
483. 

TIME,  (LENGTH  OF.) 

I.  _  A  partition,  which  has  been  long  acquiesced 
in,  and  acted  upon  by  the  parties  generally,  9. 
ought  not  to  be  disturbed  at  all,  00  the 
ground  of  irregularity  only ;  though,  if 
unjust  or  illegal,  it  may  be  impeached  by  a 
party  nho  newer  acquiesced.  Carter's  Exe- 
cutor v.  Canter  and  others,  pU  I.  p.  108. 

$.     A  Court  of  Equity  ought  not  to  direct  an 
account  to  be  taken,  after  a  great  lapse  of 
time,  and  after  acts  of  acquiescence,  by  the    10. 
party  demanding  it,  in  a  construction  of  his 


rights,  which,  if  correct,  would  render  such 
account  unnecessary.  Balling  v.  Boiling 
and  others,  pi.  3.  p.  334. 


ti 


TITLE. 

See  Possession;  and  Br  tarn  v.  CLpcr1  sheers, 
il.  I.  p.  7. 

Jf  it  appear  from  the  record  in  ejectment, 
that  the  defendant,   or  his   Testator,  nasi 
adverse  possession  of  the  land,  at  a  time  when 
a  Deed  of  Trust,  under  which  the  plaintiff 
claims,  was  executed,  judgment  ought  to  be 
rendered  for  the    defendant,    although  the  * 
nature  of  his  title  does  not  appear  Ibid.  pi.  8. 
See  Purchaser  ;  and  Sims's  Administrator  r> 
Lewis's  Executor  and  others,  pi.  I.  p.  29. 
Five  years  peaceable  and  uninterrupted  pot* 
session  of  slaves,  under  a  loan  not  evidenced 
by  deed  duly  recorded,  vests  a  title  in  the 
loanee,  which  enures  in  favoor  of  his  creditors}  , 

and  cannot  be  devested,  as  to  them,  by  hit 
returning  the  same  to  the  lender  after  the 
said  five  years  have  expired.  Garth*  Kx'oru 
v.  Barksdale,  pi.  I.  p.  101. 
See  Sale  ;  and  Hudson  and  others  v.  Hud- 
son's Administrator,  pi  2.  p.  186. 
A  purchaser,  having  taken  possession  of  the 
estate,  is  not  entitled  to  relief  io  equity, 
against  a  Judgment  for  the  purchase  money, 
00  the  ground  that  the  title  of  the  vendor  if 
not  clearly  shewn  to  be  good  ;  but  is  bnood, 
on  his  part,  to  prove  it  bad.  OranUand  V.  \ . 
Wight  Ex'or.  itc.  p».  I.  d.  295. 
An  executor  selling  the  land  of  his  Testator 
by  virtue  of  a  power  given  him  by  the  Will, 
is  not  bound  to  convey  with  genet al  war- 
ranty without  an  agreement  to  that  effect  J 
but  only  with  special  warranty,  against  him- 
self and  all  persons  claiming  under  him  ; 
notwithstanding  a  written  agreement,  after 
the  sale,  that  he  would  make  a  good  and 
indefeasible  title  to  the  purchaser ;  for  such 
agreement  is  to  be  understood  in  reference 
te  the  terms  of  the  tale.  Ibid.  pi.  2. 
Under  what  circumstances,  in  a  mk  in 
equity  for  specific  performance  of  an  afree^ 
ment  for  an  exchange  of  lands,  the  Court 
may  decree  according  to  the  prayer  of  the 
bill,  without  a  reference  to  a  commissioner  of 
the  plaintiff's  title,  though  objected  to  by  the 
defendant  in  his  answer.  Stovall  r.  London, 
pi.  1.  p  299. 

The  most  important  circumstances  in  this 
case  appear  to  have  been  that  the  title  by 
which  tne  lands  of  each  party  were  held,  waa 
set  forth  in  the  written  agreement ;  and  that 
the  defendant,  after  filing  his  ansner,  rossV 
ed  a  sum  of  money  agreed  to  be  paid  for  the 
difference  io  value  between  the  tracts  to  be 
exchanged.  Ibid  pi.  2. 
See  Slaves  ;  and  Bawd  ▼.  Bland  and  other* 
pi.  1.  p.  492. 
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TRUST. 

Where  a  deed  if  made  to  the  purchaser  of 
land  in  fee  simple,  and  oo  the  some  day,  he, 
without  being  joined  by  bit  wife,  execute!  a 
Deed  of  Trust  to  secure  the  payment  of  the 
purchase  money,  to  raise  which,  the  ]aod  is 
afterwards  sold;  Quart,  whether,  if  she 
survive  him,  she  be  entitled  to  any  right  of 
dower  in  such  land  ?  Moore  v.  QilUam,  pL 
2  p.  348. 

If  toe  assignee  of  a  mortgage,  having  obtained 
a  decree  of  foreckwure  and  gale,  become  him* 
self  the  highest  bidder ;  but  in  consideration 
of  a  sum  of  money  in  hand,  and  a  promise  of 
the  assignor  to  pay,  in  a  short  time,  the 
balance  of  the  dent  for  which  the  assignment 
was  made,  he  agree  to  hold  the  property  as 
security  for  said  debt,  but  in  trust  for  the 
assignor;  a  Court  of  Equity  will  compel  him 
to  give  up  and  re-convey  the  property,  upon 
Che  assignor's  paying  him  the  Balance  due  oo 
the  bond,  with  the  costs  of  the  foreclosure 
and  sale ;  deducting  therefrom  not  only  the 
mctual  profits  he  received  while  be  held  the 
roperty,  but  such  profits  as,  but  for  bis  wilful 
leJault,  he  might  have  received,  and  also  the 
amount  of  any  natte  ,or  dilapidations,  com- 
muted by  him,  or  suffered  by  his  neglect. 
SouthgaU  v.  Taylor,  pi.  1.  p.  420. 
See  Solo  ;  and  Tram  v.  Claiborne,  pi.  1.  p. 
43X  * 

.See  Marriage  Settlement  ;  and  Pickett  and 
•  Wife  v.  CAOfem,  pL  1,  p.  467. 

TRUST  (DEBD  OP.) 

A  man,  indebted  by  bond,  executed  a  con- 
veyance of  all  his  property,  in  trust  for  pay- 
ment of  his  just  debts,  in  the  Jirtt  place ;  for 
his  own  support  during  life  in  the  second  ; 
and,  qfterwxrde,  for  the  benefit  of  his  wife,  &c 
Be  died,  without  any  Will,  or  property  ac- 
quired after  the  date  of  such  conveyance ; 
and  no  person  administered  en  his  estate.  It  : 
wet  beta,  that  an  assignee  of  the  bond  was  not 
restricted  to  his  remedy  at  Ian  against  the 
assignor ;  but,  without  bringing  any  action  at 
law  might  obtain  relief  in  equity,  by  a  decree 
for  a  salt  of  the  property  in  the  hands  of  the 
Trustee.  Taylor  v.  Ficklin  and  other*)  pi. 
l.p.  25. 

In  such  case,  if  the  fund  in  the  possession  of  the 
trustee  prove  insufficient,  the  plaintiff  in 
equity  may  recover  the  balance  of  his  claim  ] 
from  a  debtor  of  the  obligor  ;  and,  in  default 
of  both  the  funds,  in  whole  or  in  part,  he 
'  may  proceed  against  the  assignor.  Ibid.  pi. 
2.p2l. 

And  it  stents,  that,  all  the  persons  concerned 
being  made  parties,  the  Court  may  do  com- 
plete justice  in  one  suit,  and  make  a  foil  end 
of  the  whole  controversy.     Ibid.  pi.   3.    1 
p.  25. 


A  purchaser  of  land,  suing  for  Uentn  of  s 

contract  to  make  a  good  title,  may  with 
propriety  come  into  a  Court  of  Equity  far 
pecuniary  compensation,  instead  at*  ptoceed- 
ing  at  law  in  the  first  instance,  if  the  vender 
has  conveyed  away  bis  property  m  treat, 
whereby  there  might  be  a  dinVwhy  it 
obtaining  satisfaction  of  bis  judgment  was 
recovered  ;  the  vendor,  or  hm  lawftol  rears* 
tentative,  together  with  the  trustees  sal 
cestuys  que  trusts  being  made,  desewsnnni  t» 
the  Bill  Stent's  Jdwmisisitiot  v.  bamts 
Executor  and  others,  pi.  L  pw  2B. 
A  Deed  of  Trust,  (if  not  revocable  by  the 
grantor,)  is  not  to  be  consttleseri  a  Wil  m 
disguise,  oo  the  grounds  that  nearly  aB  ha 
personal  estate  w  thereby  cooveyvd,  ssd 
that  he  reserves  to  himself  the  posaeamaaaal 
control  of  the  property  during  bis  Be. 
LightfooVs  Ex'ors.  and  oUurs  v.  Cotgim  sad 
Wjfu  pi.  2.  p.  42. 

A  purchaser  of  land,  encumbered  by  a  Deal 
of  Trust  (duly  recorded)  Cor  seeming  a  debt, 
having  bought  of  the  debtor  with  nam  at 
of  the  trustee,  and  paid  the  purchase  meowj, 
by  discharging  the  debt  securest  by  nw  sai, 
and  by  paying  other  susm  of  mommr;  bansg 
also  a  deed  of  bargain  and  amle  frees  the 
debtor,  (though  not  recorded  within  the  mat 
prescribed  by  law,)  and  being  pot  in  posses- 
sion of  the  land ;  he  was  adjudged  to  km 
the  preferable  right  to  call  for  (ft*  Jeasf  on* 
outstanding  in  th*1  trustee,  and  to  be  protected 
against  the  claim  of  a  creditor  ssnag  ia 
equity  upon  an  agreement,  on  ths»  part  of  tat 
debtor  (bearing  date  before  the  ptmhasr,  bat 
subsequent  to  the  Deed  of  Trust)  to  start 
him  by  a  Deed  of  Trust  on  the  name  bad ; 
of  which  agreement  the  porohaaer  had  at 
notice  when  be  made  the  contract  and  paid 
his  money.  Williamson  v.  G*naMt't£x*ers. 
pL  1.  p.  257. 

TRUSTEES. 

The  Trustees  of  a  College,  being  iome- 
rated,  may  sue  by  their  corporate  tw, 
without  setting  out  their  individual  Banes. 
Lcgrondv.  Hampden  Sidney  Cottage,  fi.Z 
p.  324. 

V 

UNCERTAINTY. 

A  decree  ought  not  to  he  reversed  for  uncer- 
tainty, in  matters,  as  to  which  it  is  only 
interlocutory,  and  may  be  perfected  by  ap- 
plication to  the  Court  Birckoii  and  toWs 
v.  Bolting,  pi.  3.  p  442. 

UNITED  STATES  (COURTS  OF) 
The  12th  section  of  the  Act  of  Ctagreas, 
passed  September  24th,  1789,  entitled,  "  an 
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Act  to  establish  the  Judicial  Courts  of  the 
United  States, •»  does  not  extend  to  cases  io 
Which  citizen*  are  joint  defendants  with  2. 
aliens,  or  with  citizens  of  other  States,  and 
hare  also  essential  interests  in  the  cause 
■which  may  be  effected  by  a  rempval  into  the 
Federal  Court.  Williams  v.  Price,  pi.  1. 
p.  507. 

2.     Quart,  whether  that   section  extends  to  any    3. 
case  in  which  citicens  are  joint  defendants 
with  aliens,  or  with  citiiens  of  other  Stales  ? 
Ibid.  pi.  2. 

8.  Quart. whether  the  provisions  of  that  section 
be  authorised  by  the  Constitution  of  the 
United  States  P    Ibid.  pi.  3. 

USAGE.  4< 

1.  The  general  usage  and  understanding  of  the 
people  oft  his  country  in  relation  to  the  subject, 
is  an  important  circumstance  to  be  considered 
in  the  construction  of  a  contract  Harris  r. 
JVichouu,  pi.  3.  p.  483. 

USURY. 

1.  That  slaves  were  sold  on  a  credit  for  more 
than  a  sum  which  the  seller  bad  previously 
offered  to  take  for  them  io  cash,  with  interest 
thereon  during  the  time  of  credit,  and  that 
the  seller  was  accustomed  to  lend  money  on 
usurious  interest,  is  not  sufficient  (evidence 
that  such  sale  was  intended  as  a  cover  for  e 
usury;  there  being  no  proof  that  a  loan  of 
money  was  intended  by  the  parties.  West  v. 
Belcher,  pi  1.  p.  187. 


VARIANCE.  6 

1.    See  Repleader  ;  and  Beatty  v.  Smith  h  others. 
pi.  l.p.  39. 

VENDOR  AND  VENDEE. 

I.  Io  ease  of  a  sale  of  personal  property  not 
executed  by  delivery,  out  to  be  consummated 
by  delivery  at  another  place ;  although,  io 
eoosequence  of  earnest  paid,  or  otherwise, 
the  property  be  so  vested  in  the  buyer,  that 
oo  complying  or  offering  to  comply  with  the  •• 
contract  on  his  part,  he  .may  recover  the 
tame  from  the  seller  or  bis  agent ;  yet,  until 
delivery*  and  while  the  goods  are,  (in  legal 
phrase1)  in  transitu,  the  seller  may,  on  the  i, 
buyer's  becoming  bankrupt,  or  being  likely 
to  be  to,  arrest  the  goods,  or  order  his  agent 
to  arrest  them  ;  which  order,  operating  as  an 
indemnity  to  the  agent,  in  addition  to  that 
•rising  from  his  possession  of  tlie  goods,  will 
be  his  guarantee  for  refusing  to  deliver  them; 
and,  perhaps,  under  circumstances,  the  agent 
wouM  also  have  a  right  to  demand  other 
security  from  his  principal,  which  it  would  be 
incumbent  on  him  forthwith  to  give,  under  1. 
pain  of  aright  in  the  agent  to  go  on,  and 
Tot,,  v,  78 


execute  the  contract  by  a  delivery.     Howatl 
tf  Co.  v.  Davis  tf  Chalmers,  pi.  I.  p.  34. 
A  vendor  of  land,  by  executing  a  conveyance 
and  taking  bond  and  security  for  thepurefcn<e 
money,  discharges  the  land  from  hU  equitable 
Hen,  even  while  it  continues  the  property  of 
the  purchaser.     Wilson  if  others  v.  Graham's 
Export.,  fr.,  pi.  1.  p.  297. 
Whenever  it  does  not  clearly  appear  that  land 
was  sold  by  the  tract  and  not  by  the  acre,    ' 
the  vendee  ought  to  be  responsible  for*  the 
value  ol  the  surplus  land  found  in  the  tract ; 
and,  if  no  circumstances  appear  to  give  a 
different  rule,  such  value  is  to  be  estimated 
by  the  average  value,  per  acrejof  toewh^le 

Kirchase.  Hundley  v.  Lyoyjgf\.  1.  v.  342. 
i  a  contract  for  sale  of  lanovW  no  day  (be 
specifitd  for  delivering  the  deed  and  possession 
of  the  land,  but  the  money  be  payable  after 
delivery  of  the  deed ;  it  must  be  understood 
that  the  deed  is  to  be  delivered  and  possession 
given  without  delay.  If  therefore,  (inconse- 
quence of  a  misunderstanding  between  the 
parties  in  relation  to  the  terms  of  the  sale)  L 
this  be  not  done,  the  vendot  is  honed  to 
account  for  and  pay  the  profits  of  the  land 
received  by  him  after  the  contract ;  and  the 
vendee  to  pay  interest  oo  the  money,  from 
the  time  when  it  would  nave  been  payable  if 
the  deed  had  been  immediately  delivered. 
Ibid  pi.  2. 

In  such  case,  in  a  decree  for  specific  per- 
formance, liberty  should  be  reserved  to  thd 
vendee  to  use  the  name  of  the  ven/^r  tdj  , 
recover  rents,  in  arrear,  from  lessees  or  the 
land,  which  became  due  between  the  date  of. 
the  contract  and  delivery  of  the  deed.  Ibid. 
pi.  3. 

In  a  soit  against  the  Vendee  of  a  slavej  if  he 
refer  the  controversy  to  arbitration  without 
being  authorised  to  do  so  by  the  V  endor, 
(who  had  bought  and  aott  the  slave  bona 
Jid*,)  and  when  he    might  have  east    the 

{>taintiff  in  the  ordinary  course  of  law;  he- 
me    no    remedy  in    Equity  against    such 
Vendor,  in  the  event  of  bis  losing  the  slave 
by  an  award.     Dust  r.  Conrod  and  others, 
pi.  l.p.  411. 

See  Warranty ,  and  Crenshan  r.  Smith  If  Co, 
pi.  1.  p.  415. 

VENUE. 

In  an  action  of  assumpsit,  io  the  Superiour 
Court  of  a  County,  the  declaration's  laying 
the  Venue  in  a  different  County,  and  omitting 
to  state  that  the  cause  of  action  arose  within 
the  jurisdiction  of  the  Court,  is  not  error 
sufficient  in  arrest  of  Judgment.  Buster  v. 
Ruffner,  pi.  1.  p.  27. 

VERDICT. 

Though  interest  ought  not  to  be  given,  as  of 
course ,  in  actions  for  the  recovery  of  rent  is 
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arrear,  it  may  nevertheless  be  given  wider 
circumstances,  to  be  judged  of  by  the  Jury  5 
and,  in  case  of  a  general  verdict  allowing 
interest,  it  shall  be  intended  that  sufficient 
circumstances  existed  to  justify  the  allowance 
thereof.    Don  v.   Adams's  adm'rs.  p).    1. 

£.21. 
tit  if  the  Jury  state  the  circumstances  in  a 
special  verdici,  the  Court  should  disallow 
the  interest,  if,  under  those  circumstances  it 
ought    not  to    be    allowed.    Ibid,    pi.  % 

A  general  Verdict  in  assumpsit  assessing 
entire  damages  on  several  Counts,  (none  ft 
which  are  defective,)  it  not  erroneous. 
Buster  v.  Ruffher,  pi  2.  p.  27. 
See  Penalty  ;  and  TennanVs  JBxV.  v. 
Gray,  pL  1.  p.  494. 


WAIVER. 

J  1.     A  triWiMion  to  arbitration,  held  a  waiver 
of  objections  to  previous  proceedings  in  the    < 
cause.     Ugonv.  Ford,  pi.  I.  p.  10 

2.  See  Sale  ;  and  Honxttt  Sf  Co.  v.  Davis  and 
Chalmers,  pi.  3.  p.  31. 

3.  A  Bond  to  stay  Exertion  on  a  Judgment 
was  assigned,  for  value  received,  without 
notice  to  the  assignee  of  any  Equity  against 
it,  and  after  dissolution  of  an  injunction  to 
the  Judgment  The  security  in  said  Bond,  who 

'^ris  also  Attorney  in  fact  for  the  principal 
-^fciblffor,  paid  it  off,  without  Execution  and 
"without  any  particular  instruction  to  do  so: 
after  which,  the  Chancellor  reinstated  the 
Injunction.  It  was  held  that  such  payment  by 
the  Attorney  in  fact  was  a  waiver  of  the  Equity 
in  behalf  of  the  principal,  who,  therefore, 
not  withstanding  the  reinstatement  of  the 
Injunction,  was  not  entitled  to  recover  back 
the  money  paid.  Medley  v.  Junes,  pi.  1. 
p.  08. 

WARRANT. 

1.  A  patent  is  not  void,  on  the  ground  that  the 
survey  was  made  first  and  the  warrant  ob- 
tained afterwards,  though  such  irregularity 
appear  on  its  face.  M'Clean  v.  Tomlinson, 
pi.  1.  p.  220. 

WARRANTY. 

1.  See  Sheriffs,-  and  Stone  v.  Pointer,  pi  2. 
p.  287. 

2.  An  Executor,  selling  the  land  of  his  Testator 
by  virtue  of  a  power  given  by  the  Will,  is 
not  bound  to  convey  will;  t^enrrnl  warranty 
without  an  agreement  to  that  effect  ;  but  only 
with  special  warranty,  a^ain>t  himself  and 
all  persons  claiming  under  him  ;  notwith- 
standing a  written  agreement,  after  the  sale, 
thai  he  would  make  a  good  and  indefeasible 


title  to  the  purchaser ;  for  such  agreement 
is  to  be  understood  in  reference  to  U»r  terms 
of  the  sale.  GranUmnd  v.  Wight  MoTor. 
*c.pl.2.-p.2tt.  . 

It  will,  also,  at  the  same  time,  (to  sn*fc«»  an 
end  of  the  controversy,)  gWe  liiin  relief 
against  the  Mortgagor  who  sold  tbc  slave 
with  warranty  of  the  title.  Dtsst  v.  Cenrwd 
and  others,  pi.  4.  p  411. 
It  teems,  that,  where  the  purchase  money 
for  land  which  the  vendor  has  conveyed  mt& 
warranty,  has  n*  beenfuUy  paid;  and  the 
purchaser  comes  into  equity  iw  an  ahatewewt 
or  discount,  fiom  the  sum  remaining  doe,  rm 
account  of  a  loss  by  an  eviction  of  p*i  t  af  lue 
land  ;  he  should  be  allowed  the  value  of  the 
land  lost,  at  the  time  of  the  purchase^  and  out 
at  t  ie  time  of  the  eviction,  Cresukon  v. 
SmM4Co.pl.  L  p.  415. 


.  TnyUr,  pi.  1. 
Williams  v. 


WASTE. 
See  Trust;  and  Southgate 
p.  420- 

See     Purchase  Money;   and 
Price,  pi.  10  p.  507. 

Where  a  puicha«er,  having  his  election  to 
restore  certain  articles  of  persona!  property, 
makes  an  offer  tc  do  so,  which  the  vendor 
refuses  to  accept,  the  purchaser  is  not  there- 
after responsible  for  any  wa*te  or  damage  the 
property  may  sustain,  without  bia  wj&ii 
misconduct    Ibid.  pi.  11. 


WIDOW. 

An  Administrator  with  the  Will  annexed 
having,  with  the  consent  nftke  Widen.  ;*ho 
was  tenant  for  life,)  made  certain  -»«U.t»cn% 
the  utility  and  propriety  of  which  were 
doubtful,  and  al*o  sundry  repairs  to  a  bira 
on  the  land  ;  it  was  decided  th  U  tbe  expenst 
of  tlio-e  additions  should  be  allowed  hiss 
against  the  widow  only,  and  of  the  rmcnrbk 
repairs  against  the  widow  and  children 
gent-rally.  Hudson  and  others  v.  Hudeem.** 
arfrnV.  pi.  I.  p.  180. 

A  Testator  after  devising  certain  land*  and 
other  property,  to  his  wife,  during  her  Irfe, 
directed,  "that  she  should  be  furan^ed 
during  her  life,  out  of  his  rchoh  estate  with 
nhiilevtr  provisions  and  necessaries  yf  merj 
kind  the  m^ht  have  oceusinnfar,  to  support 
her  self  and  family  in  the  same  manner  he  W 
always  livtd,  or  in  any  other  manner  she 
might  think  proper.11  Queerer  whether, 
under  this  devise,  she  bad  not  a  life  interest 
in  certain  lands,  devised  to  one  of  his  sons, 
in  general  terms,  without  specifying  when 
that  son  was  to  be  put  into  possesion  ?  and 
a  right  to  convert  the  whole  profits  thereof 
to  tbe  support  of  herself  and  the  children 
generally  during  her  life?  Bolting  v.  Bol- 
ting and  others,  pi.  I.  p.  334. 
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&  A  plaintiff  in  Ejectment  may  recover  against 
a  Widow  holding  possession  of  the  land, 
(of  which  her  husband  died  seised)  and 
Bering  a  right  of  dower,  if  it  do  not  appear 
that  the  land  in  controversy  was  assigned  her 
as  her  dower,  or  as  part  thereof,  or  was 
attached  to  the  Mansion  house  of  her  hus- 
band at  the  time  of  bis  death.  Moore  v. 
Gilliam,  p\.  I    p.  346. 

4.  Where  a  Deed  is  made  to  the  purchaser  of 
land  in  fee  simple,  and,  on  the  same  day,  he, 
without  being  joined  by  his  wife,  executed  a 
Deed  of  trust  to  secure  the  payment  of  the 
purchase  money,  to  raise  which,  the  land  is 
afterwards  fold ;  Quart,  whether,  if  she 
survived  him,  she  be  entitled  to  any  right  of 
dower  in  such  land.     Ibid.  pi.  2. 

WILLS. 

1.  A  Deed  of  Trust,  \f  not  revocable  by  the 
grantor,  is  not  to  he  considered  a  will  in  dis- 
guise, on  the  grounds  that  nearly  all  hit*  per- 
sonal estate  is  thereby  conveyed,  and  that  he 
reserve?  to  himself  the  possession  and  control 
of  the  property  during  his  life.  LightfooVs 
Executors  v.  Colgin  and  Wife,  pi   2.  p  42. 

2.  A  Testator  devised  his  real  estate  in  Virginia 
to  bis  executors,  to  be  sold  by  them,  or  the 
survivor  of  them,  at  such  time,  and  iu  such 
manner,  as  they  or  the  survivor  of  them 
should  judge  most  advantageous ;  and  gave 
and  bequeathed  the  money  arising  from  such 
sales,  and  the  rents  and  profits  of  the  said 
lands  which  might  accrue  before  the  sales,  to 
his  sisters,  rvho  were  aliens,  subject  neverthe- 
less to  the  payment  of  his  just  debts,  and  of 
certain  legacies  to  his  executors  Quotre, 
whether,  under  this  will,  the  title  of  the  alien 
sisters  wa?  good,  against  the  Commonwealth 
claiming  the  money  for  which  the  lands  were 
sold  ;  the  Testator  having  died  without  any 
lawful  heir,  and  his  personal  estate  being  suf- 
ficient to  pay  his  debts.  The  Commonwealth 
v.  Martin's  Executors  and  Devisees,  pi.  1 .  p. 
117. 

8.  A  Testator  bequeathed  to  his  brothers  David 
and  James,  (who  were  aliens,)  to  be  equally 
divided  between  them,  the  money  arising 
from  the  sale  of  his  land  and  other  property  ; 
and  from  the  debts  due  to  him  at  the  time  of 
his  death ;  and,  as  they  resided  iu  Great 
Britain,  it  was  his  will,  that  his  executors 
make  remittances  to  them,  in  hills  of  ex- 
change, or  in  any  other  mode,  as  coon  as  they 
could."  This  was  adjudged  to  be  a  good 
devise,  so  that  a  sale  and  conveyance  by  the 
executors  was  effectual  to  the  purchaser;  aud 
that  the  land  did  not  escheat  to  the  Com- 
monwealth in  consequence  of  the  Testator's 
dying  without  heirs.  The  Commonwealth  v. 
Selden  and  Seddon,  pi.  1.  p.  160 

4.  See  -  Payment ;  and  Carter's  Executor  v. 
Cutting  and  Wife,  pi.  3.  p.  108. 

5.  See  Gaming  Debts;  and  ibid.  pi.  5. 


«.      A  Testator's  direrting  .ill  hit   lu^deMj 
be  paid,  out  of  the  <ales  ol  r*rtahi  'Jo 
not  authorise  the  payment  o\  n  *fmbyrfo% 
of  his,  out   of  the  proceed*  ol    «#!> 
Ibid  pi  6. 

7.  A  Testator  gave  to  his  pnn  H    *  n  *rt  «f  fend 
*•  during  his  natural  life,  i  sd  ih'n  1 0  k 
lawfully  begotten  of  hi'   Wh-.    thtti 

at  the   time  of  his  a%th,  t»    nw  £ 
months  thereafter;"  and     '  (or  *.n*$« 
heirs,   then,  to  his  son   /   <  n«  .q 
and    George;  one  of  tin  in    Ut   <el  t 
on  the  whole  of  it,  and  givr  or  refl^^M 
half  of  that  sum  from  tin-  nihiT.* 
was  a  good  limitation  h    waj 
remainder,  to  Jacob  i       fttmi 
v.  Mnson,  and  Wife,  pL  t    |.  1  li 

8.  The  addition  of- a  codicil  ma  Wfll 
sufficient  to  operate  ns    i    rin  '-<•  ol    Y 
purchased  by  the  Testa!  m  heta  <*  ti  I'm    ! 
of  the  Will  and  the  date  4  I  ht  oodii  ■ 
being  no  words  in  the  etdifil  intln-<ut*isj  p 
to  he  the  intention  of  tin-  'levtMnr      A'«n 
daWs  Ex'or.  trc.  v.  tfindntf,  Sfc,p\    I.  v. 
272. 

9.  What  articles  are  do*  wmpr*Wd«4 
quest  of  stock,  plantation  uttnttU.  null  A 
hold  furniture.    Jbid  j..    JJ, 

10.  Fattening  hogs  are  not , ■•. hrtftS*]  m  a 

bequest,  to  one  of  the  Tf*uutr**  eh4*0irn,  fl 
the  stock  helonging  to  <li*    plucr  *?lifc 
lived.     Ibid  pi.  3. 

11.  See  Sale  ;  and  Grontland  v.  flight  Executor. 
tfC  pi  2.  p.  295.  Jf      f 

12.  See  Widow;  and  Boiling  v.  BoUiZLand 
others,  pi.  I.  p.  334.  * 

13.  A  devisee  is  in  general  bound  to  take  notice. 
of  the  contents  of  the  will  under  which  he 
received,  when  of  full  age,  certain  'and*  and 
other  property  from  the  executors  7  fooh 
will  having  then  been  proved  and  recorded. 
Ibid.jl  2. 

14.  To  effect  the  manifest  intention  ofu  Testator, 
the  word  "childi-,"  way  he  tain.  ;i«  hy- 
nonymons  with  issue.  In  this  case,  therefore, 
a  devise  of  slaves  to  a  married  woman, tk  to 
her  and  her  children  forever,1*  was  construed 
as  a  devise  to  her  and  herusue;  tue  Court 
beiug  of  opinion  that  the  word  *•  children" 
was  not  iutended  to  denote  the  rievi  **•♦•,  or 
devisees,  who  were  to  take,  nor  to  i « «i..oe  x\  e 
portion  of  the  interest  of  the  moti  >r  ,,,  Jt  >\ 
to  the  slaves  before  given  to  her  by  tin  s^n«e 
clause,  hut  to  declare  the  duraton  of  ht  r 
interest  therein.  Merrymans  v.Mtrrhtnon 
and  others,  pi.  1.  p.  440. 

15.  W.  A  bv  his  last  will,  devised  tuat.  t4fn 
case  he  should  die  before  his  brother  ft.  A  , 
all  his  estate  both  real  and  persoi„»l  *hou.  I 
descend,, to  Aim  and  his  heirs  forev*r  ;  bin  i»s 
case  his  said  brother  shoutd  die  nnhct  i  ti 
lanjul  heir,  it  should  then  hr  equall)  -h\  ij.  -I 
between  his  brother  W.  A.  and  h^  •  ,  •  w 
S.  A.  to  them  and  thiir  heirs  fort  r  n .,%  t. . 
A.  having  died  in  the  life  time  of  the  dcvt\>or, 
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Fl  i. 

'    n  *tiit  for  freedom,  the  validity  of  a  will, 

t    , »!  r  which  the  plaintiff  claims,  ought  not  to 

l*>  |(iestioiied;  the  same,  (or  a  copy  thereof, 

the  original  being  destroyed,)  having  beeu 


1. 


tod  without  iqsue,  the  limitation  over  could 

iufct»  pft^i  j  but  the  estate  descend  to 

ibf  li**«rs  general  of  the  devisor.     J  lien  v. 

*h«m  .rrii/  others,  pi.  I.  p.  457. 

\   fattfrh  as*'  if  the  devisee  had  survived  the 

defkor   hr  would  have  taken  an  estate  tail, 

•  wweh,  by  the  Act  of  \ssembly,  would  liave 

two  turned  into  a  fee  simple ;  and  the  limits - 

frn*v  uvrr    could    not    have    taken    effect. 

'fiuv.z  i. 

\  I ' .  ■  i . .  i  s i  rected  that,  q/7er  his  debts  were 
juid,  iilMtis  "laves,  &c.  he  furnished  for  three 
yvorr    horn    his    estate,    to    raise    certain 

wnmi  im  li ncres,  by  working  his  plantation 
f%  Hall,  which  he  then  specifi- 
cally devised  :  in  such  case,  those  legacies 
were  no  farther  chargeable  on  the  slaves,  &c.     o 
than  on  suck  pari  thereof  as  should  remain 
ofttr  the  payment  of  debts  and  expenses  of*  « 
administration,    and  of  a  general  charge  on 
the  estate  by  another  clause  in  the   Will ; 
and  'herefore  most  abate  to  far  as  the  same  . 
wen- not  raised,  within  the  three  years,  by 
Hi-  use  of  the  «aid  residue  of  slaves,  Ate  on 
tii«-  farmer's  Hail  plantation:  with  liberty 
iu  *r/er,  and  apply  to  that  use,  any  crops  on 
(;ir    round  at  the  expiration  of  the  said  term 
of  t  uree  years      Matthews  Ex*or.  of  Garnett 
v.  A'ifJ,  and  others,  pi.  I.  p.  4G0. 
i'.\.    W  *i  t  accounts  ought  to  be  taken  in  such 
r»-   before  a  decree,  for  payment  of  those     ■• 
i<.     ies,   ought    to    be  pronounced.     Ibid. 


admitted  to  record,  as  and  for  the  last  WTO 
of  the  Testator,  by  the  proper  Court,  wlicne 
judgment  remains  u on p pealed  from,  and  the 
validity  of  such  will  not  contested  by  btM  ia 
Equity.  Lemon  v.  Reynolds  Adminxstrtim 
of  Holmes,  ?L  l.p.»2. 

WITNESSES. 

See  Evidence  ;  and  Lanrenct  v.  Smemn  ad 
others,  pi.  2.  p.  332. 

WRITS. 

See  Scire  Facias  ;  and  Lee  and  Fitskugk  r. 
Chilton,  pi.  1.  and  2.  p.  407. 
See  Penalty;  and  TeimanVs  Executor  ▼. 
Gray,p\.  1.  p.  494. 

If,  by  direction  of  the  plaintiff,  the  Writ  be 
served  on  one  only  of  two  partner*  in  trade, 
when  the  Declaration  shews  that  the  plein^jf 
knew  the  names  of  both,  and  he  got  a  Venial, 
upon  the  plea  of  non  assumpsit,  pleaded  by 
the  partner,  on  whom  the  Writ  was-  served  ; 
Judgment  ought  to  be  arrested.  Shields  v. 
Oney,  pi.  I.  p.  5M). 

WRIT  OP  ERROR. 

See  Militia;  and  Attorney  General  v.  Fatfsm 
and  Shepherd,  pi.  1.  p.  292. 

WRIT,  (OP  RIGHT.) 

See  Pleading;  and  Chichester  v.  Roggetx  vL 
1.  p.  98.  —»*"-» r- 


ERRATA. 

*  7.'.  line  0,  for  "  Fairfield  ▼.  Bowers,  \  Vern.  202,"  read  "  Fairebeard  v.  Bowers,  2  Vera.  282. w 
07 ,  lioc  32,  for  **  Boncn"  read  "  Bowert>n 


